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TO    THE    SIXTH    EDITION. 


In  prepaTing  this  Edition,  the  law  has  been  brought 

down  BO  as  to  oover  all  Statutes  passed  and  all 

eases  reported  up  to  May  Slst,  1892.    Such  of  the 

Statutes  passed  and  deeisions  reported  between  that 

date  and  the  date  of  the  last  Edition  upon  subjects 

dealt  with  herein  as  are  of  sufficient  importanoe 

have  been  incorporated  into  this  Edition,  although 

we  have  adhered  to  the  principle  of  giving,  as  a 

general  rule,  only  one  authority  for  any  proposition 

which  requires  authority. 

The  Table  of  Gases  contains  more  than  200  cases 
which  are  not  to  be  found  in  the  Table  of  Cases  in 
the  last  Edition ;  many  of  these  cases,  however,  are 
cases  decided  before  the  date  of  the  last  Edition, 
but  they  have  been  incorporated  into  the  present 


TIU  PREFACE. 

Edition  in  the  attempt  to  increase  the  completeness 
of  the  Book.  - 

Finally,  we  may  remark  that  although  we  can' 
hardly  hope  that  there  are  no  errata,  we  venture- 
to  believe  that  they  are  few,  and  we  leave  it  as 
heretofore  to  the  reader  to  insert  his  own  addenda ;. 
but  it  should  be  noticed  that  the  Witnesses  Protec- 
tion Act,  1892,  and  the  case  of  The  Oreat  Kruger 
Oold  Mining  Co.y  will  be  found  in  their  proper 
places  in  this  Edition,  notwithstanding  that  they 
are  outside  the  limits  of  the  period  mentioned 
above. 

JOHN  CUTLER. 
C.  CAGNEY. 


liZNOOLN's  Imr, 

Jul^y  1892. 
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LAW  OF  EVIDENCE 


CHAPTER  L 

GENERAL  PRINCIPLES  OF  EVIDENCE. 

Since  mathematical  or  demonstrative  certaiiity  is 
unattainable  in  any  of  the  affairs  of  daily  Ufe,  courts 
of    justice,  like   individuals,   are   compelled  to  be 
satisfied  with  that  inferior  kind  of  certainty  which  is 
called  moral.    All  moral  science,  of  which  law  is  the 
practical  expression,  consists  intrinsically  of  inquiry 
and  investigation,  which  are  infinite  by  nature,  but 
finite  by  necessity;  and,  in  the  administration  of 
justice,  the  exigencies  of  public  and  private  business 
require  that  this  limit  should  be  neither  recondite 
nor  fanciful,  but  well  defined  and  according  with  the 
maxims  and  experience  of  common  sense.     There- 
fore moral  probability,  or,  as  it  is  erroneously  termed, 
moral  certainty,  is  the  utmost  to  which  the  science 
of   legal   evidence    aspires.     In    this    respect,  the 
analogy  between  ethics,  or  moral  philosophy,  and 
the  English  Law  of  Evidence  is  complete.    As  in 
p.  B 
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ethics,  and  in  all  purely  transoendental  inquiries 
which  seek  for  knowledge  beyond  the  limits  of  the 
senses,  the  logical  result  is  seldom  more  than  a  slight 
elevation  or  depression  of  one  of  two  or  more  sets  of 
competitive  probabilities  (a) :  so  moral  philosophy, 
when  applied  to  the  daily  business  of  life,  and  made 
a  standard  and  a  test  of  the  existence  or  non-exist- 
ence of  imcertain  and  disputable  facts,  gives,  as  the 
result,  only  a  greater  or  less  amount  of  verisimilitude, 
or  probability.  The  region  of  evidence  lies,  there- 
fore, exclusively  between  moral  certainty  on  the  one 
hand,  as  its  most  perfect  extreme,  and  moral  possi- 
bility on  the  other,  as  its  most  imperfect  extreme. 
It  does  not  look  for  more  than  the  first,  and  it  will 
not  act  on  less  than  the  last.  Its  whole  object  is  to 
produce'  those  convictions  which  spring  spontaneously 
from  the  suggestions  of  the  intuition,  as  embodied 
in  the  conclusions  of  the  reasoning  or  comparative 
faculty  of  the  mind :  and  in  every  case  the  last  con- 
clusion of  the  speculative  intellect  rightly  suggests 
and  governs  the  first  outward  operation  of  the 
practical  mind  (J).  From  such  a  speculative  con- 
clusion there  may  spring  also  idterior  inferences, 
connected  strictly  in  a  chain  of  cause  and  effect :  for 
"if  a  strong  probability  be  raised  by  express  evi- 
dence, unless  the  probable  consequence  may  be 
inferred,  the  business  of  life  could  not  be  conducted, 
and  justice  could  not  be  administered  "  (c).     But  the 


(a)  Cicero  De  Officiis :  Butler^s  Analogy  of  Eeligion. 

lb)  Arifltotle,  Eth.  Nic.  lib.  6. 

(e)  Per  Lord  CampbeU,  Wheelton  v.  EardUty,  8  £.  &  B.  279. 
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fondamehtal  maziinB  of  the  Law  of  Eyidence  are  not 
bj  any  means  founded  on  the  most  approved  prin- 
ciples  of   modem  metaphysics;   for,  bounded  and 
fallible  as  the  human  senses  are  in  their  demonstra- 
tion, yet  the  science  of  evidence  recognizes  in  them 
its  best   and  highest  exposition.     Thus,  it  is  often 
stated  that  the  English  Law  of  Evidence  may  be 
regarded  as  primarily  always  striving  after  the  de- 
positions of  eye-witnesses.     Yet  their  statements, 
although  always  valuable,  are  so  far  from  being,  as 
is  sometimes  supposed,  of  a  demonstrative  character, 
that  they  are  often  intrinsically  less  satisfactory  than 
many  other  grades  of  presumptive  evidence,  which 
are   nominally  inferior.      Ignorance,   passion,   pre- 
judice, and  other  constitutional  infirmities  of  the 
witness,  which  are  far  beyond  the  sight  or  conjecture 
of  either  a  judge  or  a  jury,  may,  and  constantly  do, 
without  the  consciousness  of  the  deponent,  distort 
his  evidence  so  far  as  to  render  it  absolutely  worth- 
less ;  although  it  may  be  delivered  with  perfect  calm- 
ness and  consistency,  and  even  remain  unshaken  by 
the  most  searching  cross-examination.    As  a  general 
rule,   however,  a  rigid   cross-examination,  coupled 
with  a  careful  observation  of  the  demeanour  of  the 
witness,  will  throw  considerable  Ught  upon  his  credi- 
bflity.      SimpKcity,  minuteness,  and  ease  are  the 
charactenstics  of  truth ;  evasion,  exaggeration,  over- 
zeal  for  either  party,  too  great  readiness  in  answering, 
are  indications  of  insincerity,  if  not  of  falsehood. 
A  still  more  alarming  ground  for  distrust  lies  in  the 
possibility  that  the  witness  may  be  committing  per- 
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jury;  and  the  experience  of  the  profession  adds 
weight  to  this  deplorable  hypothesis. 

The  reliance  placed  upon  the  statements  of  others 
arises  from  an  instinctive  tendency  to  confide  in  their 
veracity,  and  from  our  faith  in  human  testimony 
being  on  the  whole  sanctioned  by  experience.     This 
reliance  is  increased  by  corroboration.    In  spite  of 
the  maxim  testimonia  ponderanda  aunt  non  numeranday 
the  evidence  of  three  witnesses  carries  more  weig^ht 
than  that  of  two,  u  e.j  where  the  three  witnesses  are 
independent,  and  the  weight  of  their  evidence  has 
not  been  lessened  by  cross-examination  or  otherwise. 
It  should  also  be  noted,  that  in  estimating  the  value 
of  evidence  more  weight  should  be  given  in  matters 
of  observation  to  the  testimony  of  an  educated  than 
to  that  of  an  uneducated  man  ;   and  that  the  testi- 
mony of  a  man  who  swears  positively  that  a  certain 
conversation  took  place  is  of  more  value  than  that  of 
one  who  says  that  it  did  not,  because  the  evidence  of 
the  latter  may  be  explained  by  supposing  that  his 
attention  was  not  drawn  to  the  latter  at  the  time(c?). 
Another  ground  for  reliance  on  human  testimony  is 
its  probabiKty,  i.  c,  its  accordance  with  facts  pre- 
viously known  and  believed.     But  although  proba- 
bility is  useful  as  an  aid  to  considering  the  true  value 
of  direct  evidence,  it  can  seldom  with  safety  be  had 
recourse  to  alone  for  the  purpose  of  entirely  invali- 
dating direct  evidence.   As  connected  with  this  subject 
the  remaiks  of  Lord  Wensleydale  may  be  quoted, 
that "  There  is  no  better  criterion  of  the  truth,  no  safer 

{d)  Chowdry  Debi  Fersad  v.  Dotvlut  Sinff^  3  Moo.  I.  A.  367. 
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rale  for  investigating  cases  of  conflicting  eyidenoe^ 
where  perjury  and  fraud  must  exist  on  the  one  side 
or  the  other,  than  to  consider  what  facts  are  beyond 
dispute^  and  to  examine  which  of  the  two  cases  best 
oooords  with  those  facts,  according  to  the  ordinaiy 
course  of  human  affairs  and  the  usual  habits  of 
life"  (e).  Another  valuable  maxim  is  that  when  any 
inconsistency  is  apparent  between  the  testimony  of  a 
witness  and  his  previous  conduct,  the  Court  should 
look  rather  to  the  acts  of  the  witness  than  to  his 
statements  when  called  as  a  witness  (/). 

It  is  universally  the  object  of  courts  to  obtain  the 
best  evidence.     Hence  second-hand  or  hearsay  evi- 
dence is  generally  inadmissible ;  and  it  is  an  inflexible 
rule,  that  secondary  evidence  is  always  inadmissible 
until  the  absence  of  primary  evidence  has  been  ex- 
plained to  the  satisfaction  of  the  court.     Thus,  in  a 
dispute  on  a  contract  under  seal,  the  deed  is  primary 
evidence,  and  should  be  produced  to  show  the  terms 
of  the  contract.    As  long  as  it  exists,  and  can  be 
obtained  by  reasonable  diligence,  no  other  written 
or  oral  evidence  of  its  contents  will  be  received ;  but 
if  it  be  destroyed,  or  if  it  cannot  be  foimd  after 
proper  search,  or  if  an  adverse  party,  holding  it, 
refuse  to  produce  it,  after  due  notice,  then  either 
written  or  oral  evidence  may  be  given  by  anyone 
who  is  acquainted  with  the  contents  of  the  deed. 
The  rule  is  the  same  in  the  case  of  written  contracts, 
not  under  seal.    As  long  as  the  writing  exists,  it 


{e)  Mir  Asadulah  t.  Bibi  Imaman,  6  Gfd.  W.  K.,  P.  0.  26. 
(/)  See  Me  Ban^i  Trusts,  4  K.  &  J.  236. 
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must  be  produced,  if  possible;  but  if  it  be  impossible 
to  produce  it,  the  court  may,  in  its  discretion,  allow 
the  contract  to  be  proved  by  secondary  evidence. 

Where  direct  evidence  is  not  obtainable,  and  ia 
many  eases  where  it  is,  the  law  permits  facts  to  be 
proved  by  indirect  evidence,  which  is  usually  called 
presumptive  or  circumstantial,  but  is  better  described 
as  inferential.  Even  direct  evidence,  when  analysed, 
is  found  to  be  to  a  certain  extent  presumptive,  as  it 
depends  for  its  weight  on  a  number  of  circimistantial 
peculiarities  which  affect  the  credibility  of  the 
witness  or  other  proof:  while  it  has  been  asserted  that 
what  is  termed  circumstantial  evidence  is  of  a  nature 
identical  with  direct  evidence  (g).  It  is,  however, 
desirable  to  treat  it  as  differing.  Presumptive  or 
circumstantial  evidence,  as  distinct  from  direct  evi- 
dence, consists  of  inferences  drawn  from  established 
facts,  i.  e.j  certain  collateral  facts  being  established 
or  assumed,  the  court  either  presimies  or  is  asked 
to  presimie  from  these  the  factum  probandum.  To 
give  two  simple  illustrations:  If  a  man  be  stabbed  in 
a  house,  and  another  man  be  seen  running  from  the 
house  immediately  after,  with  a  bloody  sword  in  his 
hand,  the  flight,  the  weapon,  and  the  blood  raise,  in 
legal  language,  a  violent  presumption  that  the  second 
man  murdered  the  first  (A).  Similarly,  in  larceny, 
where  goods  have  been  stolen  by  a  person  unknown, 
and  they  have  been  found  shortly  after  in  the  posses- 
sion of  the  prisoner,  juries  are  always  told  by  judges 


(ff)  Willa  on  Girouinfitaiitial  Evidence,  p.  23. 
(A)  Co.  Litt.  6,  b. 
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that  on  this  eTidence  alone  they  are  bound  to  convict, 
unless  they  are  satisfied  with  the  prisoner's  explana- 
tion of  the  manner  in  which  he  obtained  the  goods. 
In  d^Jing  with  this  cleiss  of  evidence  it  is  necessary 
to  consider  the  weight  which  is  to  be  given  to  the 
united  force  of  all  the  circumstances  put  together  («). 
And,  as  has  been  remarked  by  a  learned  writer  {k) 
(and  the  remark  is  universally  applicable  to  all  pre- 
somptrre  evidence),  it  must  be  admitted  that,  like 
every  other  rule  of  human  institution,  it  wiU  some- 
limes  fail  to  guide  rightly.     Lord  Hale  mentions  a 
case  -which  he  says  was  tried  before  a  very  learned 
and  wary  judge,  where  a  man  was  condemned  and 
executed  for  horse-steaUng,  upon  proof  of  his  having 
been  apprehended  with  the  horse  shortly  after  it  was 
stolen;  and  afterwards  it  came  out  that  the  real 
thief,  being  closely  pursued,  had  overtaken  the  man 
upon  the  road,  and  asked  him  to  hold  the  horse  for 
him  for  a  few  minutes.     The  thief  escaped,  and  the 
innocent  man  was  apprehended  with  the  horse  (/). 
In  such  cases,  and  generally,  it  is  well  to  bear  in 
mind,  that  ^'  where  it  is  sought  to  establish  a  theory 
by  circumstantial  evidence,  all  the  facts  proved  must 
be  consistent  with  the  theory ;  but  there  must  also 
be  some  one  substanticd,  credible  fact  inconsistent 
with  the  contrary"  (m).    Hence  it  has  been  decided. 


(t)  Per  Lord  Caims,  BeUhaven  Feerage  Cany  L.  B.,  1  App.  Cas. 
279. 

(k)  BiLBsell  on  Grimes,  by  Greayes ;  note  by  editor. 

(/)  2  Hale,  P.  0.  289. 

(m)  Per  Willes,  J.,  Great  Western  Railway  Co.  y.  ItimmeU,  IS 
C.  B.  676. 
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that  since  there  can  be  no  larceny  of  goods  unless 
there  be  a  felonious  intention  in  the  taker's  mind  at 
the  time  of  the  taking,  a  mere  fraudulent  conversioii 
of  goods  by  the  taker  after  the  taking  is  no  evidence 
that  he  had  a  felonious  intention  at  the  time  of 
taking,  because  such  a  misappropriation  is  consistent 
with  the  theory  that  he  had  no  felonious  intention  at 
the  time  of  the  taking,  but  that  he  conceived  the 
intention  subsequently  (n). 

What,  then,  is  meant  by  the  term  evidence  ?  In 
the  first  place  it  must  be  borne  in  mind  that  there 
is  a  wide  distinction  between  evidence  and  proof, 
which  is  the  effect  of  evidence.  "  When  the  result 
of  evidence  is  undoubting  assent  to  the  certainty  of 
the  event  or  proposition  which  is  the  subject-matter 
of  the  inquiry,  such  event  or  proposition  is  said  to 
be  proved  "  (o).  Evidence,  then,  "  includes  all  legal 
means,  exclusive  of  mere  argument,  which  tend  to 
prove  or  disprove  any  matter  of  fact,  the  truth  of 
which  is  submitted  to  judicial  investigation "  (/>). 
There  are  several  divisions  of  evidence,  of  which  the 
most  important  are  the  divisions  into  (1)  primary  and 
secondary,  (2)  sufficient  and  satisfactory,  (3)  direct 
and  inferential,  (4)  original  and  second-hand,  or 
hearsay,  (5)  oral,  documentary  and  real.  The  first 
.  four  divisions  wiU  be  discussed  elsewhere.  The  fifth, 
which  is  a  threefold  division,  explains  itself;  but  an 
illustration  may  convey  a  clearer  notion  of   real 


(m)  B.  t.  Christopher,  Sell,  27. 

(o)  Wliatel7*B  Logio,  Book  iy.  ch.  iii.  b.  1. 

{p)  Taylor  on  Kiridenoe,  s.  1. 
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evidence  to  the  student:  When  a  knife,  covered 
inritii  blood,  is  f oxuid  dose  to  the  body  of  a  murdered 
iKLan,  the  production  of  the  knife  in  court  is  offering' 
real  eyidence. 

Einallj,  it  may  be  remarked  that  the  law  of  evi- 
dence applicable  in  every  case  is  that  of  the  lex  fori. 
To  quote  the  words  of  Lord  Brougham :  "  The  law 
of  evidence  is  the  lex  fori  which  governs  the  courts 
mrhether  a  witness  is  conipetent  or  not,  whether  a 
certain  matter  requires  to  be  proved  by  writing  or 
not,  whether  certain  evidence  proves  a  certain  fact  or 
not;  these  and  the  like  questions  must  be  deter- 
mined, not  kge  loci  contract&Sj  but  by  the  law  of  the 
oountiy  where  the  question  arises,  where  the  remedy 
is  sought  to  be  enforced,  and  where  the  court  sits  to 
enforce  it"  (q). 

(q)  Bain  t.  Whitehaven  Railway  Co,,  10  H.  L.  Cas.  1. 
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CHAPTER  n. 

THE  FUNCTIONS  OF  JUDGE  AND  JURY. 

Ad  qucBstionem  juris  non  respondent  juratores; 
ad  qucBsUonem  facti  non  respondent  judices. 
Whether  there  is  any  reasonable  evidence 
is  a  question  for  the  judge;  but  whether 
the  evidence  is  satisfactory  is  a  question 
for  the  jury  {a). 

The  meaning  of  this  rule,  which  may  be  regarded  as 
fundamental,  is,  that  it  is  for  the  judge  to  decide  on 
the  character  of  all  evidence  that  may  be  tendered, 
and  to  admit  or  reject  it  according  to  its  consistency 
or  inconsistency  with  the  established  rules  of  courts. 
The  ancient  rule  is,  however,  exploded,  by  which  a 
judge  was  bound  to  leave  a  case  to  a  jury  if  there 
were  any  evidence  for  their  consideration.  Where 
there  is  merely  a  scintilla  of  evidence  a  judge  ought 
not  to  leave  it  to  a  jury  (i) ;  and  the  test  whether  any 
evidence  only  amounts  to  a  scintilla  is  to  assume  that 
there  is  no  evidence  to  contradict  such  evidence,  and 
then  to  inquire  whether  there  would  be  evidence 
which  would  justify  a  jury  in  finding  a  verdict  (c). 


(a)  Avery  v.  Bowden,  6  E.  &  B.  953 ;  Wheeltm  t.  Hardisty,  8  E. 
&  B.  232. 

{b)  Per  cur.  Avery  t.  Bowden,  sup. 

(c)  Per  Hellish,  L.  J.,  Ex  parte  Morgan,  L.  B.,  2  Gh.  D.  90; 
Ab  L.  J.,  Bank.  43 ;  24  W.  B.  418. 
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It  is  of  oouTse  a  very  delicate  f anctlon  for  a  judge  to 

'^thdraw  a  case  from  a  jury  on  the  ground  either 

that  there  is  no  evidence,  or  merely  a  scintilla  ;  and 

it  seems  that  when  there  is  any  sort  of  primd  facie 

presumption  in  a  case  {d)y  or  a  condition  of  facts 

^which  does  not  clearly  negative  the  supposition  that 

there  is  same  evidence,  the  decision  is  for  the  jury, 

ajid  not  for  the  judge  («),  and  the  evidence  has  never 

heen  held  to  amount  to  a  scintilla  only  in  a  case  where 

a  witness  has  positively  sworn  to  something  having 

taken  place  within  his  own  knowledge,  by  which,  if 

it  did  take  place,  the  case  was  proved  (/). 

It  was  laid  down  by  the  House  of  Lords  in  Metro- 
politan Railway  Co.  v.  Jackson  {g)  that  in  actions  for 
negligence  it  is  for  the  judge  to  say  whether  from 
any  given  state  of  facts  negligence  can  legitimately 
be  inferred,  and  it  is  for  the  jury  to  say  whether  it 
oitght  to  be  inferred.  In  such  actions  it  has  been 
held  by  the  Court  of  Exchequer  Chamber  that  there 
are  some  accidents  which  imply  negligence  from  the 
verj'-  nature  of  the  circumstances,  as  where  the  plain- 
tiff was  struck  by  a  brick  which  imexpectedly  fell 
from  a  railway  viaduct  immediately  after  a  train 
had  passed  (A) ;  though  when  there  is  no  such  pre- 


[d)  Bare  y.  Seatkeoie,  25  L.  J.,  Ex.  246. 

(e)  J$wtbury  y.  Newbold,  26  L.  J.,  Ex.  247. 

(/)  Per  MeUish,  L.  J.,  Ex  parte  Morgan ^  ubi  supra. 

{g)  L.  R.,  3  App.  Cas.  193;  47  L.  J.,  C.  P.  303;  26  W.  B. 
176. 

(A)  Scott  y.  London  Lock  Co.y  3  H.  &  C.  696  ;  Kearney  y.  London, 
Brighton  ^  South  Coast  Bailway  Co.,  L.  B.,  6  Q.  B.  769 ;  40  L.  J., 
Q.  B.  286  ;  18  W.  B.  1006. 
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samption,  the  plaintiff  must  of  course  give  affirmative 
evidence  of  negligence  (a) ;  and  where  the  evidenco 
for  the  plaintiff  is  equally  consistent  with  the  existeaee 
or  absence  of  negligence,  the  case  must  be  withdrawn 
from  the  jury  (k). 

It  is  for  the  judge  to  explain  the  law  to  a  jury  ; 
and  the  jury  is  bound  to  take  the  law  to  be  that 
which  the  judge  tells  them  that  it  is.  It  is  for  th© 
judge  to  tell  them  how  the  law  is  applicable  to  the 
issues  of  fact,  and  to  distinguish  for  them  questions 
of  law  from  those  of  fact ;  to  decide  on  the  compe- 
tency of  witnesses.  So  also  it  is  the  function  of  the 
judge  to  determine  whether  a  witness  be  sane  or 
insane;  whether  dying  declarations,  in  cases  of 
homicide,  are  admissible  evidence  as  having  been 
made  by  the  deceased  in  the  expectation  of  immediate 
death ;  whether  secondary  evidence  may  be  substi- 
tuted for  primary  evidence  (/) ;  whether  a  document 
comes  from  proper  custody,  or  is  properly  stamped ; 
and  generally  on  all  conditions  precedent  to  the 
reception  of  evidence.  But  he  cannot  decide  the 
question  of  the  existence  of  an  original  document  if 
denied  by  the  pleadings  (w).  When  the  judge  has 
once  admitted  evidence,  his  function  is  complete  (n) : 


(i)  Eammaek  v.  WhiUy  11  G.  B.,  N.  S.  688  ;  followed  in  Man- 
zoni  Y.  Doufflas,  L.  B.,  6  Q.  B.  D.  145  ;  50  L.  J.,  Q.  B.  289 ;  29 
W.  R.  425. 

{k)  Cotton  V.  Wood,  8  0.  B.,  N.  S.  668. 

(/)  JBoyU  V.  Wiseman,  10  Ex.  647. 

(«»}  Stowe  y.  Quemer,  L.  B.,  6  Ex.  155  ;  39  L.  J.,  Ex.  60  ;  18 
W.  B.  466. 

(n)  Sealop  y.  Chapman,  12  Q.  B.  928. 
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thoiigli  if,  after  admitting  a  witness  to  give  evidence, 
he  is  oonTinced  hj  proof  of  subsequent  facts,  and 
bjr  observation  of  the  witness's  demeanour,  that  the 
latter  is  not  competent,  he  may  withdraw  such  evi- 
dence from  the  jury  (o).    He  has  nothing  whatever 
to   do  -with  the  credibility  of  evidence,  which  is  a 
consideration  solely  for  the  jury.     Of  course  where 
the    judge    discharges    at    once   lus   own  peculiar 
functions  and  also  those  of  the  jury,  then  it  is  his 
duty  to  estimate  the  credibility  as  well  as  the  admis- 
sibility of  evidence.     And  in  such  cases  where  the 
testimony  being  conflicting,  a  judge  of  first  instance 
has   based  his   decision  on  the  credibility  of   the 
ivitnesses,  a  Court  of  Appeal  will  net,  except  in  cases 
of  extreme  pressure,  reverse  his  decision.     When, 
liowever,  the  decision  does  not  depend  on  the  credi- 
bility of  the  witnesses,  but  is  based  on  inferences 
drawn  from  the  evidence,  it  may,  even  without  sucli 
pressure,  be  reversed  by  the  Court  of  Appeal  {p). 

It  is  also  the  duty  of  the  judge  to  instruct  the  jury 
in  the  rules  of  law,  by  which  evidence  in  particular 
cases  has  to  be  weighed ;  but  in  summing  up  a  case 
to  a  jury  the  judge  will,  in  his  discretion,  comment, 
or  decline  to  comment,  on  the  weight  of  evidence. 
It  would  appear  that  the  latter  course  is  his  strict 
duty ;  and  that  he  may  be  regarded  blb  functus  officio 
when  he  has  laid  the  real  issues,  with  the  evidence 
that  bears  on  them,  before  the  jury,  and  stated  the 


(tf)  S,  V.  WhiUkead,  L.  R.,  1  C.  0.  R.  33;  35  L.  J.,  M.  C.  187; 
14  W.  R.  677.     See  also  U.  v.  HiU,  2  Den.  251. 
{p)  The  Glannibanta^  L.  R.,  1  P.  D.  283. 
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rules  of  law  applioable  to  the  evidence,  and  the  general 
principles  applicable  to  the  case.  Practically,  how- 
ever, this  rule  is  not  observed  inflexibly;  and  in 
many  cases,  which  consist  in  equal  and  inseparable 
parts  of  law  and  fact,  it  is  found  to  be  impossible  to 
declare  the  former  without  revealing  opinions  as  to 
the  latter. 

It  is,  of  course,  often  an  important  and  difficult 
question  whether  a  point  is  properly  matter  for  the 
decision  of  the  judge  or  for  that  of  the  jury.  The 
general  rule  is  more  indisputable  in  theory  than  it  is 
easy  in  application.  In  jB.  v.  The  Dean  of  St,  Asaph  (g) , 
Lord  Mansfield  said : — "  Where  a  question  can  be 
severed  by  the  form  of  pleading,  the  distinction  is 
preserved  upon  the  face  of  the  record,  and  the  jury 
cannot  encroach  upon  the  jurisdiction  of  the  court  : 
where,  by  the  form  of  pleading,  the  two  questions  are 
blended  together  and  cannot  be  separated  upon  the 
face  of  the  record,  there  the  distinction  is  preserved 
by  the  honesty  of  the  jury.  The  constitution  trusts 
that,  under  the  direction  of  a  judge,  they  will  not 
usurp  a  jurisdiction  which  is  not  in  their  province. 
They  do  not  know,  and  are  not  presumed  to  know, 
the  law ;  they  are  not  sworn  to  decide  the  law;  they 
are  not  required  to  decide  the  law.  ...  It  is  the 
duty  of  the  judge  in  all  cases  of  general  justice  to 
tell  the  jury  how  to  do  right,  though  they  have  it  in 
their  power  to  do  wrong,  which  is  a  matter  entirely 
between  God  and  their  consciences."  The  leading 
heads  of  the  doctrine  are  the  following : — 

{q)  21  How.  St.  Tr.  1039,  1040. 
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The  question  of  reasonable  and  probable 
cause  is  generally  for  the  jury,  al- 
though in  actions  for  malicious  prosecu- 
tion and  false  imprisonment  the  question 
is  one  for  the  judge.  But  in  all  these 
cases  the  jury  find  the  facts,  and  the 
inferences  from  facts,  on  which  the 
theory  of  reasonableness  or  probability 
is  founded. 

Thus  in  on  action  for  false  imprisonment  the  judge 
is  to  say  whether  the  facts,  as  found  by  the  juiy, 
diflolose  reasonable  and  probable  cause  for  arresting  (r), 
and  in  an  action  for  malicious  prosecution^  what  cir- 
cumstances show  that  the  defendant  was  actuated  by 
maUee  or  not  («}.  So  in  an  action  for  false  imprison- 
ment,  where  the  defendant  relied  on  the  Pawnbrokers 
Act,  1872,  it  was  held  that  the  question  whether  the 
defendant  reasonably  suspected  that  a  certain  article 
had  been  stolen  was  for  the  judge  (f).  Malice  is 
always  a  question  for  the  jury,  and  it  is  noticeable 
that  the  absence  of  reasonable  and  probable  cause  is 
evidence  from  which  malice  may  be  inferred  (w). 

Questions  as  to  what  is  or  is  not  a  reason- 
able time  for  the  performance  of  an  act 


(r)  litter  ▼.  Ferryman,  L.  B.,  4  E.  &  I.  521 ;  39  L.  J.,  Ex.  177 ; 
19  W.  B.  9 ;  cf.  West  t.  Baxendale,  9  0.  B.  141. 

(<)  Eeslop  Y.  Chajmum,  12  Q.  B.  928. 

(()  SoteordY.  Clarke,  L.  B.,  20  Q.  B.  D.  558  ;  58  L.  T.  401 ;  52 
J.  P.  310. 

(k)  See  JBravm  y.  Sawkes,  L.  B.  (1891),  2  Q.  B.  718  ;  65  L.  T. 
108 ;  65  J.  P.  823. 


\  .■ 
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axe  generally  for  the  decision  of  the 
judge. 

Thus  the  judges  have  exercised  the  right  to  decide 
whether  notice  of  the  dishonour  of  a  bill  has  been 
given  withia  a  reasonable  time  according  to  the  cir- 
cumstances of  the  case  (x) ;  what  are  reasonable  hours 
for  presenting  a  bill  for  payment  at  a  banker's  (y) ; 
for  tendering  rent  (s) ;  for  delivering  goods  («). 

On  the  other  hand : — 

Reasonable  skill,  due  diligence,  and  gross 
negligence,  are  questions  for  a  jury. 

Whether  a  surgeon  has  treated  his  patient  negli- 
gently; whether  an  agent  is  fitted  to  perform  his 
duties  (a) ;  whether  a  gratuitous  bailee  has  lost  his 
deposit  by  gross  negligence,  are  examples  of  this 
rule.  In  Doorman  v.  Jenkins  (6),  which  was  an 
action  to  recover  money  belonging  to  the  plaintiffs 
which  had  been  lost  by  the  defendant  while  in  his 
custody  as  a  gratuitous  bailee,  it  was  held  that  it  was 
rightly  left  by  the  judge  to  the  jury  to  say,  on  the 
facts,  whether  the  defendant  had  been  guilty  of  gross 
negligence;  and  Taunton,  J.,  said:— "A  great  deal 
has  been  said  on  the  question  whether  gross  negli- 
gence is  a  question  of  law  or  fact.     Such  a  question 


(x)  Stoeken  v.  Collin,  T^.&W.  616. 

{y)  Tarker  y.  Gordon,  7  East,    386;   Elford  y.  Teed,  1  M.  & 
S.  28. 

(s)  Startup  Y.  Maedonald,  6  K.  &  G.  693. 

(a)  M'Call  y,  Australian  Meat  Co,,  19  W.  B.  189. 

(b)  2  Ad.  &  E.  261. 
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wOl  always  depend  on  oircamstanoes.  There  may 
be  cases  where  the  question  of  gross  negligence  is 
matter  of  law  more  than  of  fact,  and  others  where  it 
is  matter  of  fact  more  than  of  law.  An  action 
hrought  against  an  attorney  for  negUgence  turns 
npon  matter  of  law  rather  than  fact.  It  charges  the 
attorney  with  having  undertaken  to  perform  the 
business  properly ;  and  alleges,  that  from  his  failure 
to  do  so,  such  and  such  injuries  resiilted  to  the 
plaintiff.  Now,  in  nineteen  cases  out  of  twenty, 
unless  the  court  told  the  jury  that  the  injurious  con- 
sequences did,  in  point  of  law^  follow  from  the  mis- 
conduct of  the  defendant,  they  would  be  utterly 
unable  to  form  a  judgment  on  the  matter.  Yet  even 
there  the  jury  have  to  determine  whether  in  point  of 
fact  the  defendant  has  been  guilty  of  that  particular 
misconduct.  On  the  other  hand,  take  the  case  of  an 
action  against  a  surgeon  for  negligence  in  the  treat- 
ment of  his  patient.  What  law  can  there  possibly 
be  in  the  question  whether  such  and  such  conduct 
amounts  to  negligence  ?  That  must  be  determined 
entirely  by  the  juiy." 

Bona  fideSy  actual  knowledge,  express 
malice,  and  real  intention,  are  questions 
for  a  jury. 

In  Harratt  v.  Wise  (c),  the  action  was  on  a  policy 
of  insurance  of  goods  which  had  been  shipped  to  a 
blockaded  port  and  there  seized.  It  was  found  by 
the  jury  that  notification  of  the  blockade  had  been 

(c)  9  B.  &  0.  712. 
P.  C 
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published  in  the  London  Gazette,  and  that  infonna* 
tion  of  it  might  have  reached  the  captain  of  the 
vessel  before  he  arrived  at  the  port ;  but  it  was  also 
found  that  it  had  not  reached  him  when  he  arrived 
there.    A  verdict  was  found  for  the  plaintiff,  and  a 
rule  for  a  new  trial  applied  for,  on  the  ground  that 
notice  in  the  Gazette  was  notice  to  all  the  King's  sub- 
jects :  and  that  it  must  be  presumed  that  the  captain 
knew  of  it.     A  new  trial  was  refused ;   and  Lord 
Tenterden  in  his  judgment  observed: — "Knowledge, 
like  other  matters,  must  become  a  question  of  fact  for 
the  decision  of  a  jury."     So  in  indictments  for  libel 
and  all  felonies  it  is  for  the  jury  to  pronounce  on  the 
animus  or  malice  of  the  act. 

But  in  actions  for  defamation  it  is  matter  of  law 
for  the  judges  to  determine  whether  the  occasion  of 
writing  or  speaking  defamatory  language,  which 
would  be  otherwise  actionable,  repels  the  inference 
of  malice,  and  constitutes  what  is  called  a  privileged 
communication.  If,  however,  there  is  any  evidence 
of  malice  it  should  be  left  to  the  jury  (d) ;  although, 
if  there  is  no  evidence  of  malice,  the  judge  must 
direct  a  verdict  for  the  defendant.  As  to  a  state- 
ment in  the  nature  of  a  criticism  on  any  public 
matter  (whether  it  be  the  conduct  of  public  men  or 
the  proceedings  in  courts  of  justice  or  in  Parliament, 
or  the  publication  of  a  scheme  or  a  literary  work),  it 

(<Q  Sarriwn  t.  Bwh,  5  E.  &  B.  344  ;  BeaUon  ^  Skene,  5  E.  &  B. 
838.  As  to  the  way  in  which  such  caaes  should  be  left  to  the  jury, 
see  Sort  y.  Oumpaeh,  L.  R.,  4  P.  G.  439  ;  42  L.  J.,  P.  C.  26 ;  21 
W.  R.  365  ;  and  Clark  v.  Molyncux,  L.  R.,  3  Q.  B.  D.  237  ;  47 
li.  J.,  Q.  B.  230 ;  26  W.  R.  104. 
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is  for  the  jury  to  decide  whether  the  statement  goes 
bejond  the  limits  of  fair  comment  {e). 

It  maj  be  stated  broadly,  but  subject  to  limita- 
tions, that — 

In  all  cases  where  the  character  of  a  fact 
depends  on  an  inference  from  circum- 
stances, the  jury  must  pronounce  on  the 
character  and  the  fact ;  but  where  the 
character  of  a  fact  depends  on  a  latent 
intention,  there  it  is  the  duty  of  the  j  ury 
to  find  the  fact,  and  of  the  judge  to  de- 
clare its  character  and  meaning. 

Thus  in  an  action  for  goods  sold  and  deHvered, 
where  the  plea  is  infancy,  and  the  replication  that 
the  goods  are  necessaries,  the  jury  will  pronounce 
them  to  be  necessaries  or  not  necessaries  according 
to  the  condition  of  the  infant.  But  it  was  decided 
by  the  Exchequer  Chamber,  that  before  they  do  so 
the  judge  must  decide,  first,  whether  the  case  is  such 
as  to  throw  on  the  plaintiff  the  onus  of  proving  that 
the  articles  are  necessaries,  and,  secondly,  whether 
there  is  any  evidence  to  go  to  the  jury  to  satisfy 
that  anus  (/) .  This  case  was  followed  by  the  Judicial 
Conmiittee  of  the  Privy  Council,  who  have  laid  down 
that  in  every  case  before  evidence  is  left  to  the  jury 
there  is  the  preliminary  question  for  the  judge,  not 
whether  there  is  literally  any  evidence,  but  whether 

(«)  Sea  Kerizale  y.  Canon,  L.  B.,  20  Q.  B.  D.  at  p.  280 ;  68  L.  T. 
331 ;  36  W.  R.  231 ;  62  J.  P.  261. 

(/)  Ryder  y.  JFombwelif  L.  B.,  4  Ex.  42 ;  38  L.  J.,  Ex.  8  ;  17 
W.  B.  167. 

C2 
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there  is  any  evidence  upon  wHoli  a  jury  can  properly 
find  a  verdict  for  the  party  producing  it,  upon  whom 
the  onus  of  proof  is  imposed  {g).  So  the  suppression 
of  evidence,  such  as  a  will,  by  an  adverse  holder  will 
warrant  the  jury  in  inferring  that  it  is  consistent 
with  the  case  of  the  other  party  (A). 

An  illustration  of  the  second  branch  of  the  general 
rule  is  found  in  the  maxim,  that — 

The  construction  of  written  documents  is 
for  the  judge ;  but  the  construction  of 
peculiar  or  technical  phrases  is  for  the 

Thus  the  judge  will  instruct  the  jury  as  to  the 
meaning  of  Acts  of  Parliament,  records,  deeds,  wills, 
and  written  contracts  generally,  even  where  the 
evidence  is  secondary  (/) ;  and  the  jury  is  bound  to 
follow  his  construction.  But  it  seems  that  the  ques- 
tion, whether  an  article  is  of  a  certain  description 
mentioned  in  an  Act  of  Parliament,  is  for  the  jury  {j ). 
In  Hutchinson  v.  Bowher  (A:),  Parke,  B.,  said : — "  The 
law  I  take  to  be  this :  that  it  is  the  duty  of  the 
court  to  construe  all  written  instruments ;  if  there 
are  peculiar  expressions  used  in  it  which  have,  in 
particular  places  or  trades,  a  known  meaning  attached 


{g)  Giblin  v.  Macmullen,  L.  R.,  2  P.  C.  317 ;  38  L.  J.,  P.  C.  25  ; 
17  W.  R.  445. 

(A)  Sutton  V.  JDevonporty  27  L.  J.,  C.  P.  64. 

(»)  Berwick  v.  Hortfall,  4  C.  B.,  N.  S.  450. 

(j)  Brunt  V.  Midland  Railway  Co.,  2  H.  &  C.  889  ;  Woodward  r. 
London  and  North  Western  Railway  Co.,  26  W.  R.  354. 

(A)  5  M.  &  W.  542. 
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to  them,  it  is  for  the  jury  to  say  what  the  meaning 
of  those  expressions  ^wsSy  but  for  the  court  to  decide 
what  the  meaning    of  the  contract  was."     In  that 
case,  it  was  attempted  to  prove  a  contract  for  the 
sale  of  barley,  by  lett^s,  one  of  which  offered  good 
harley,  and  the  other  accepted  the  offer,  "  expecting 
you  will  give  us  fine  barley  and  good  weight ; "  and 
the  court  held  that,  though  the  jury  might  be  asked 
as  to  the  mercantile  meaning  of  the  words  "  good  " 
and  ^^fine^^  yet,   after  having  found  a  distinction 
between  them,  they  could  not  further  decide  that  the 
parties  did  not  misunderstand  each  other,  but  were 
bound  to  take  the  interpretation  of  the  contract  as  a 
matter  of  law  from  the  judga     The  rules  by  which 
an  English  court  ought  to  be  governed  in  construing 
a  foreign  contract  were  thus  laid  down  by  Lord 
Cranworth  (/)  : — "  When  a  written  contract  is  made 
in  a  foreign  country  and  in  a  foreign  language,  the 
court,  in  order  to  interpret  it,  must  first  obtain  a 
translation  of  the  instrument ;  secondly,  an  explana- 
tion  of  the  terms  of  art  (if  it  contains  any) ;  thirdly, 
evidence  of  any  foreign  law  applicable  to  the  case ; 
and  f omthly,  evidence  of  any  peculiar  rules  of  con- 
struction (if  any  such  rules  exist)  by  the  foreign  law. 
With  this  assistance  the  court  must  interpret  the  con- 
tract itself  on  ordinary  principles  of  construction,'' 
The  question  whether  a  writing  constitutes  a  suffi- 
cient acknowledgment  within  the  meaning  of  the 
Statutes  of  Limitation  is  for  the  judge,  unless  there 
is  extrinsic  evidence  affecting  the  construction,  when 


(/)  De  8ora  t.  FhiUips,  10  H.  L.  Cas.  633. 
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it  is  a  question  for  the  jury  {m).  In  patent  cases  it 
is  for  the  judge  to  construe  the  specification  after  the 
jury  have  ascertained  the  meaning  of  the  technical 
terms  (if  any)  (w).  Novelty  and  infringement,  when 
they  depend  merely  on  the  construction  of  the  speci- 
fication, are,  of  course,  questions  for  the  judge,  but 
they  are  generally  mixed  questions  of  law  and 
fact  (o). 

The  question,  libel  or  no  libel,  is,  since  Fox's  Act 
(32  &eo.  III.  c.  60),  for  the  jury,  subject  to  the 
direction  of  the  judge  in  criminal  cases:  and  it 
was  formerly  held  that  the  practice  in  civil  cases 
should  be  the  same  as  in  criminal  cases  (/?).  A 
judge,  however,  can  and  ought  to  withdraw  the  case 
from  the  jury  when  the  words  are  in  his  opinion  not 
reasonably  capable  of  defamatory  meaning  (g),  al- 
though it  is  only  when  the  judge  is  satisfied  that  the 
publication  cannot  be  a  libel,  and  that,  if  it  is  found 
by  the  jury  to  be  such,  their  verdict  will  be  set 
aside,  that  he  is  justified  in  withdrawing  the  question 
from  their,  cognizance  (r).  But  where  the  plaintiff's 
complaint  was  of  a  circular  published  by  the  defen- 
dants, to  which  the  plaintiffs,  by  innuendo,  attached 
a  particular  meaning,  namely,  that  it  imputed  to 


(fn)  RoutUdge  y.  Ramsay,  6  A.  &  E.  231. 

(»)  Neihon  v.  Harford,  1  Web.  Pat.  Cas.  370. 

[u)  Delarue  v.  Dickenson^  7  E.  &  B.  738  ;  Seed  v.  Higginn,  8  H.  L. 
€a8.  650. 

{p)  Baylie  y.  Lavcrenee,  11  A.  &  E.  920. 

(q)  Hunt  V.  Ooodlake,  43  L.  J.,  C.  P.  64. 

(r)  Per  Kelly,  C.  B.,  Cox  y.  Lee^  L.  R.,  4  Ex.  288 ;  38  L.  J., 
Ex.  221. 
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ihem  insolvenoy  in  their  bnsmess,  but  at  the  trial 
gaye  no  evidence  in  support  of  such  innuendo,  it  was 
held  bj  the  House  of  Lords  that  the  case  might  be 
dealt  with  as  if  there  was  no  innuendo,  and  that 
ihere  was  no  case  to  go  to  a  jury  («).  In  Thomas  y. 
WUliams  {t)^  where  the  plaintiff  sought  an  injunction 
from  a  judge  of  the  Ghanceiy  Division  to  restrain 
the  publication  of  a  libel  injurious  to  his  trade,  it 
was  objected  by  the  defendants  that,  since  Fox's 
Act,  no  relief  could  be  given  by  any  court  upon  a 
libel  unless  the  libel  had  been  iu  the  first  place  sub- 
mitted to  the  decision  of  a  jury.  But  the  judge. 
Fry,  J.,  granted  the  injunction,  and  said  that  tiie 
objection  was  untenable,  that  Fox's  Act  has  nothing 
to  do  with  civil  actions  based  on  Ubel,  and  that  under 
the  Judicature  Act  an  action  for  libel  can  be  tried  in 
the  same  way  as  any  other  action. 

It  is  for  the  judge  to  say  whether  words  in  ordinary 
use  have  a  defamatory  meaning ;  but  for  the  jury  to 
say  whether  words  of  a  cant  or  slang  character  have 
acquired  such  a  meaning  (}<),  or  what  meaning  and 
construction  would  render  the  publication  of  the 
words  complained  of  libellous  per  se  (x) ;  and  the 
substantial  truth  of  an  alleged  libel  will  also  be  for 
the  juiy  (y) ;  as  well  as  the  questions  whether  the 
alleged  Ubel  goes  beyond  the  limits  of  fair  criti- 

{»)  Capital  and  CdtmtUt  Bank  y.  Hmty,  L.  B.,  7  App.  Gas.  741 ; 
52  L.  J.,  Q.  B.  232 ;  31  "W.  B.  167. 
(0  li.  B.,  14  Ch.  Diy.  864  ;  49  L.  J.,  Gh.  605 ;  28  W.  B.  983. 
\u)  Bmrmlt  ▼.  AUMf  3  H.  &  N.  376. 
(x)  Stannm  t.  Finlay^  Ir.  B.,  8  C.  L.  264. 
(y)  Alexander  y.  Nwth  Eaetem  Railway  Co.,  6  B.  &  S.  340. 
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oism  (s),  and  whether  a  report  of  legal  proceedings 
a  fair  one  (a). 

The  oourt  has  also  directed  juries,  that  the  word& 
'^  as  soon  as  possible,"  in  a  contract,  mean  without 
unreasonable  delay  according  to  the  circumstances  (6) ; 
that  ^^  forthwith  "  has  a  similar  meaning  (c) ;  but  the 
signification  of  words,  according  to  the  custom  of 
particular  trades,  such  as  "  bales,"  is  for  a  jury  {d) ; 
and  where  on  a  sale  of  goods  the  invoice  provided 
that  they  should  be  paid  for  ^^  in  from  six  to  eight 
weeks,"  this  was  held  to  be  a  phrase  for  the  jury  to 
interpret  (e).  Under  this  rule  also  is  contained  the 
general  principle  that,  whenever  facts  have  to  be 
proved  by  oral  evidence  or  extrinsic  circumstances, 
the  jury  pronounce  the  inference ;  but  when  the  evi« 
dence  assumes  a  written  form  this  function  belongs 
to  the  judge.  Thus  when  the  question  is  whether  a 
contract  has  been  executed  as  an  escrow,  or  not,  if 
the  question  depend  on  facts  the  jury  decides:  if 
on  the  construction  of  writings  it  belongs  to  the 
judge  (/).  But  when  secondary  oral  evidence  of 
writings  is  admitted  it  has  been  decided  that  the 
judge  and  not  the  jury  construes  the  evidence^ 
because  the  issue  is  substantially  one  on  the  construe- 

(t)  Jenner  t.  A* Beckett,  L.  B.,  7  Q.  B.  11 ;  41  L.  J.,  Q.  B.  14  ; 
20  W.  R.  181. 

(a)  Street  y.  Zicented  Vietuallere'  Society,  22  W.  R.  553. 

{b)  Attwood  Y.  Emery,  I  C.  B.,  N.  S.  110  ;  Hydraulic  Engineering 
Co,  Y.  McEqfie,  L.  R.,  4  Q.  B.  D.  670  ;  27  W.  R.  221. 

(e)  Roberta  y.  Brett,  6  C.  B.,  N.  S.  611. 

(d)  Gorriseen  y.  Ferrin,  2  C.  B.,  N.  S.  631. 

(e)  Aahworth  y.  Betford,  L.  R.,  9  C.  P.  20 ;  43  L.  J.,  C.  P.  67. 
(/)  lUmeu  Y.  Meek,  27  L.  J.,  Ex.  34. 
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tion  of  a  wiitmg  {g).  The  court,  however,  will  not 
consider  ike  question  of  improper  rejection  of  a 
docoment  by  a  judge,  unless  it  clearly  appears  that 
it  was  formally  tendered  in  evidence  at  the  trial  (A). 

In  cases  of  indictable  tort,  where  guilt  or  innocence 
is  to  be  inferred  from  the  contents  and  meaning  of 
a  writing,  the  construction  is  for  the  jury.  Thus, 
on  an  indictment  for  writing  a  menacing  letter,  the 
jury  will  say  whether  the  language  amounts  to  & 
menace  (i). 

Finally,  it  is  for  the  jury  to  determine  the  mean- 
ing of  foreign  law  on  the  testimony  of  skilled  wit- 
nesses ;  but  for  the  court  to  decide  on  the  competency 
of  such  witnesses,  and  the  applicability  of  the  foreign 
law  to  the  matter  in  issue  {k). 


{S)  JBennek  v.  HorsfaU,  4  0.  B.,  N.  S.  460. 

(A)  CampbeU  y.  Loader,  3  H.  &  C.  520. 

(0  M.  7.  Girdwood,  2  East,  P.  0.  1120. 

(it)  S.  T.  JPicftwi,  30  How.  St.  Tr.  636—640,  864—870. 
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CHAPTEE  in. 

THE  COMPETENCY  OP  WITNESSES — THE  COMPETENCY 
OP  PARTIES  TO  CIVIL  PROCEEDINGS — THE  IN- 
COMPETENCY OF  PARTIES  TO  CRIMINAL  PROCEED- 
INGS— MATTERS  NOT  PROVEABLE  BY  A  SINGLE 
WITNESS — THE  TESTIMONY  OF  ACCOMPLICES. 

It  has  already  been  stated  (a)  that  all  objections  to 
the  competency  of  witnesses  are  for  the  decision  of 
the  judge,  who  will,  if  there  appear  to  be  any  doubt 
on  the  subject,  examine  into  the  competency  or  in- 
competency of  the  proposed  witness  before  allowing 
him  to  be  sworn.  This  preliminary  examination  is 
called  the  examination  on  the  roir  dire,  i.e.,  f>rat  dire, 
and  witnesses  may  be  called  for  the  purposes  thereof, 
to  establish  the  competency  or  incompetency  of  the 
person  tendered  as  a  witness.  Under  this  head  it 
may  be  considered  to  be  the  general  and  established 
principle  of  evidence,  that — 

All  persons  of  sound  and  adult  mind,  pro- 
vided they  take  an  oath,  or  make  a 
solemn   affirmation   to  speak  the  truth 

(a)  Supra,  p.  12. 
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(including  the  parties  to  civil  proceed- 
ings, but  not,  as  a  general  rule,  a  prisoner 
or  defendant  on  a  criminal  charge),  are 
competent,  and,  in  general,  compellable, 
witnesses  in  every  court  of  justice  con- 
cerning the  matters  in  issue. 

Under  this  rule  the  first  oonsideration  will  be — 

Sect.  1.    The  Incompetency  from  Defect  of  Under- 

standing  in  Witnesses. 

Persons  who  have  not  the  use  of  reason 
are,  from  their  infirmity,  utterly  inca- 
pable of  giving  evidence,  and  are  there- 
fore excluded  as  incompetent  witnesses. 

This  description  of  incompetency  may  be  either 
constitutional  or  accidental :  and  in  the  latter  case  it 
may  be  either  temporary  or  permanent.  It  may  also 
arise  from  imperfect  development.  Hence  we  have 
three  classes  of  persons  as  to  whom  it  may  (subject 
to  the  qualifications  hereinafter  mentioned)  be  said 
that  they  are  incompetent  witnesses : — 

1.  Idiots. 

2.  Lunatics. 

3.  Children  of  immature  intelligence. 

1.  An  idiot  is  one  that  hath  had  no  understanding 
from  his  nativity,  and  therefore  is  by  law  presmned 
never  likely  to  attain  any;  and  such  a  person  is 
incapable  of  giving  evidence.  Deaf  and  diunb  per- 
sons were  formerly  regarded  as  idiots,  and  therefore 
incompetent  to  testify,  but  the  modem  doctrine  is 
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that  if  they  are  of  sufficient  miderstaiidiiigy  aad  knoir 
the  natiire  of  an  oath,  they  may  give  evidence  (4) 
either  by  signs,  or  through  an  interpreter,   or  in 
writing  (c).    It  has  been  laid  down  that  "the  pre- 
sumption  is  always  in  favour  of  sanity,  and  there  i& 
no  exception  to  this  rule  in  the  case  of  a  deaf  and 
dumb  person,  but  the  onus  of  proving  the  unsound- 
ness of  mind  of  such  a  person  must  rest  on  those  n^ho 
dispute  the  sanity"  (d).     When  a  deaf  and  dumb 
witness  has  been  pronounced  competent  to  testify, 
but  it  appears  in  the  course  of  taking  his  evidence 
that  he  is  incompetent,  his  evidence  may  be  "with- 
drawn  from  the  juiy  (e). 

2.  A  lunatic,  or  non  compos  mentis^  is  one  who 
hath  had  understanding,  but  by  disease,  grief,  or 
other  accident,  hath  lost  the  use  of  his  reason  (/). 

As  long  as  the  suspension  of  the  intelligence  con- 
tinues, the  lunatic  is  an  incompetent  witness :  but 
his  competency  is  restored  during  a  lucid  interval  (^). 
Nor  will  the  disability  extend  to  cases  of  mere  mono- 
mania, nor  where  the  hallucination  permits  the  wit- 
ness to  understand  the  nature  of  the  duty  which  is 
expected    from    him  (A).     But  where   a  person  is 

(h)  1  Hale,  F.  C.  34  ;  Ruahton's  eate,  1  Leach,  C.  G.  408 ;  Jfor- 
rUon  Y.  Lennard,  3  Gar.  &  P.  127. 

{e)  As  to  the  procedure  when  a  deaf  and  dnmb  person  swears  an 
affidavit,  see  Daniell's  Gh.  Forms,  3rd  ed.  394. 

((bC)  Fer  Lord  Hatherley,  Harrod  v.  Harrod^  4  K.  &  J.  9. 

(e)  R.  V.  JFhiiehead,  L.  B.,  1  G.  G.  R,  33 ;  36  L.  J.,  M.  C.  187  r 
14  W.  R.  677. 

(/)  1  Bl.  Gomm.  304. 

iff)  Gom.  Dig.  Testim.  (A.  1). 

(A)  R.  T.  Mill,  2  Den.  264. 
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tendered  as  a  mtness  who  is  believed  to  be  suffering 
from  monomania^  he  must  first  be  examined  as  to 
his  capaoitj  to  give  evidence  (t). 

3.  There  is  no  epoch  of  legal  discretion  under 
which  an  infant  ia  an  incompetent  witness.  The 
rule  by  which  an  infant  under  seven  years  of  age 
eannot  conmiit  a  felony,  because  tbe  law  presumes 
him  conclusively  not  to  have  sufficient  intelligence 
for  the  act,  has  no  analogy  in  the  law  of  evidence  (/). 
Age  is  immaterial ;  and  the  question  is  entirely  one 
of  intelligence,  which,  whenever  a  doubt  arises,  the 
court  wQl  ascertain  to  its  own  satisfaction,  by  ex- 
amining the  infant  on  his  knowledge  of  the  obliga- 
tion of  an  oath,  and,  if  necessary,  of  the  obligation  of 
a  solemn  affirmation  under  the  Oaths  Act,  1888  (Z:)* 
Although  tender  age  is  no  objection  to  the  infant's 
competency,  he  cannot,  when  wholly  destitute  of 
religious  education,  be  made  competent  by  being 
superficially  instructed  just  before  a  trial,  with  a  view 
to  qualify  him  (/).  A  judge  may,  however,  in  his 
discretion,  postpone  a  trial,  in  order  that  the  witness 
may  be  instructed  in  the  nature  of  an  oath,  but  the 
inclination  of  judges  is  against  this  practice. 

Under  the  Criminal  Law  Amendment  Act, 
1885  (w),  the  evidence  of  a  child  of  tender  years  is 
admissible  though  not  given  on  oath,  if  the  court  is 
of  opinion  that  the  child  is  possessed  of  sufficient 
^  -f  ■  ■        " ■  ■ 

{»)  Spittle  V.  JFalton,  19  W.  B.  405. 

(J)  Per  Patteson,  J.,  H.  v.  Williams,  7  0.  &  P.  320. 

{k)  61  &  62  Vict.  c.  46. 

(0  1  Leaoli,  430,  n. ;  J?,  v.  Nicholas,  2  C.  &  K.  246. 

(m)  48  k  49  Vict.  o.  69,  8.  4. 


30  LAW  OF  EVIDENCE. 

intelligenoe  and  understands  the  duty  of  speaMngp 
the  truth;  but  corroboration  of  such  evidence  is 
necessary  for  a  conviction.     Similar  provisions  are 
contained  in  the  Prevention  of  Cruelty  to  and  Protec- 
tion of  Children  Act,  1889  (n). 

Sect.  2. — On  Incompetency  from  Defect  of  Heligious 

Principle. 

The  principle  on  this  head  formerly  was  as 
follows : — "  No  person  is  a  competent  witness  unless 
he  believes  in  a  Supreme  Being  who  will  punish 
him,  either  in  the  present  or  a  future  life,  for  per« 
jury." 

So,  too,  it  was  formerly  the  established  principle 
of  English  law,  that  no  witnesses  were  to  be  believed 
unless  they  delivered  their  evidence  on  oath.  The 
only  exceptions  to  this  rule  were  statutory  ones 
granted  by  the  Legislature  to  satisfy  the  conscientious 
scruples  of  Quakers,  Moravians,  and  Separatists; 
members  of  which  sects  were  accordingly  allowed  to 
give  evidence  on  affirmation  instead  of  oath.  This 
principle  was  further  encroached  upon  from  time  to 
time  by  various  Acts  of  Parliament.  In  1869  it  was 
enacted  by  the  4th  section  of  the  Evidence  Further 
Amendment  Act,  1869  (o),  that — "If  any  person 
called  to  give  evidence  in  any  court  of  justice, 
whether  in  a  civil  or  criminal  proceeding,  shall 
object  to  take  an  oath,  or  shall  be  objected  to  as 
incompetent  to  take  an  oath,  such  person  shall,  if  the 

(fi)  62  &  53  Yict.  c.  44»  8.  8. 
(o)  32  &  83  Vict.  0.  68. 
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judge  is  satisfied  that  the  taking  of  an  oath 
would  have  no  binding  effect  on  his  conscience,  make 
the  f  oUoTving  promise  and  declaration :  *  I  solemnly 
promise  and  declare  that  the  evidence  given  by  me 
to  the  oonrt  shall  be  the  truth,  the  whole  truth,  and 
nothing^  but  the  truth.'  And  any  person  who,  having 
made  saeh  promise  and  declaration,  shall  wilfully  and 
eorrupUy  give  false  evidence,  shall  be  liable  to  be 
indicted,  tried,  and  convicted  for  perjury  as  if  he  had 
taken  an  oath." 

TJltimately  in  1888  was  passed  the  Oaths  Act, 
1888  {p)y  which  repealed  all  previous  statutory  pro- 
visions on  the  subject,  and  enacted — 

•*  1.  Every  person  upon  objecting  to  being  sworn, 
and  stating,  as  the  ground  of  such  objection,  either 
that  he  has  no  religious  belief  ^  or  that  the  taking  of 
an  oath  is  contrary  to  his  religious  belief,  shall  be  per- 
mitted to  make  his  solemn  affirmation  instead  of 
taking  an  oath  in  all  places  and  for  all  purposes 
where  an  oath  is  or  shall  be  required  by  law,  which 
affirmation  shall  be  of  the  same  force  and  effect  as  if 
he  had  taken  the  oath;  and  if  any  person  making 
Bach  affirmation  shall  wilfully,  falsely,  and  corruptly 
affirm  any  matter  or  thing  which,  if  deposed  on  oath, 
would  have  amounted  to  wilful  and  corrupt  perjury, 
he  shall  be  liable  to  prosecution,  indictment,  sentence, 
and  punishment  in  all  respects  as  lE  he  had  com- 
mitted wilful  and  corrupt  perjury. 

**2,  Every  such  affirmation  shall  be  as  follows: 
*  I,  A.  B.,  do  solemnly,  sincerely,  and  truly  declare 
and  affirm,'  and  then  proceed  with  the  words  of  the 

(p)  51  &  52  Viet.  c.  48. 
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oath  prescribed  by  law,  omitting  any  words  of  impre- 
cation or  calling  to  witness. 

"  3.  Where  an  oath  has  been  duly  administered 
and  taken,  the  fact  that  the  person  to  whom  the 
same  was  administered  had,  at  the  time  of  ta.king' 
such  oath,  no  religious  belief,  shall  not  for  any  pur- 
pose affect  the  validity  of  such  oath. 

'^  4.  Every  affirmation  in  writing  shall  commenoe, 
^  I,  ,  of  ,  do  solenmly  and  sincerely  affirm,' 

and  the  form  in  lieu  of  jurat  shall  be  '  Affirmed  at 
,  this  day  of  ,  18    .    Before  me.' " 

This  Act  applies  to  all  cases  in  which  oaths  axe 
administered  in  or  out  of  court  in  any  part  of  the 
United  Kingdom. 

It  is  noticeable  that  it  is  only  an  objection  to  take 
the  oath  emanating  from  the  deponent  that  enables 
an  affirmation  to  be  substituted  for  an  oath.  A 
deponent  cannot  now,  as  he  could  under  the  Act  of 
1869,  be  objected  to  as  incompetent  to  take  an  oath. 
It  is  also  noticeable  that  the  ground  of  the  objection 
must  be  stated,  and  such  ground  must  be  one  of  the 
two  mentioned  in  the  Act,  viz.,  absence  of  rehgious 
beUef ,  or  that  the  taking  of  an  oath  is  contrary  to 
deponent's  religious  belief.  An  objection  based  on 
any  other  ground,  or  an  objection  based  on  no  stated 
groimd,  will  be  insufficient.  The  judge  on  a  trial  in 
court  must  satisfy  himself  that  a  witness  is  entitled 
to  affirm  before  he  can  be  allowed  to  give  evidence  on 
affirmation ;  and  an  objection  to  evidence  as  inadmis- 
sible imder  this  statute  can  be  taken  after  verdict  (p). 


[p)  See  22.  t.  Moore,  61  L.  J.,  M.  C.  80;  40  W.  B.  804;  66 
L.  T.  126. 
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An  oath,  or  a  solemn  aflSrmationy  when  allowed,  is 
an  indispensahle  condition  precedent  to  the  admissi- 
bility of  the  evidence  of  a  witness,  on  the  common 
law  doctrine,  that  a  mere  statement  of  a  fact  is 
entitled  to  no  credit ;  since  even  the  admissibility  of 
evidence  on  affirmation,  by  the  existing  law,  rests  on 
principles  which  are  widely  diBFerent  from  those  of  a 
simple  narrative.  In  this  respect  the  present  law  is 
much  the  same  as  the  old,  and  the  present  law  espe- 
cially resembles  the  old  in  imposing  temporal  penalties 
as  safeguards  of  competency  and  credibility. 

The  common  law  doctrine  on  this  head  is  con- 
tained in  the  well-known  case  of  Omichund  v. 
Barker  {q).  The  question  there  arose  on  the  admis- 
sibility in  evidence  of  certain  depositions  which  had 
been  made  on  oath  by  some  Gentoos  before  a  Chan- 
eeiy  Commission  in  the  East  Indies.  It  had  been 
thought,  up  to  that  time,  on  the  authority  of  Coke  (r), 
that  none  but  Christians  were  competent  witnesses. 
He  had  laid  it  down  that  ^'  an  infidel  cannot  be  a 
witness;"  and  it  was  clear  that,  under  the  desig- 
nation of  infidel,  he  classified  all  who  were  not 
Christians.  Omichund  v.  Barker  exploded  the  pre- 
vious doctrine.  WUles,  C.  J.,  undertook  to  show 
that  Lord  Coke's  proposition  was  "  without  founda- 
tion, either  in  Scripture,  reason,  or  law;"  and  gave 
it  as  his  opinion,  which  was  then  regarded  as  settUng 
the  law,  that — "Such  infidels  who  believe  in  God, 
and  that  He  will  punish  them  if  they  swear  falsely 

{q)  Willes,  538;  1  Sm.  L.  C.  194. 
(r)  Co.  Litt.  6  b. 

P.  D 
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[in  some  oases  and  xinder  some  circumstances],  may 
and  ought  to  be  admitted  as  witnesses  in  this,  though 
a  Christian  country.''  .  .  .  .  "  Such  infidels,  if  anjr 
such  there  be,  who  either  do  not  believe  in  God,  or, 
if  they  do,  do  not  think  that  He  will  either  reward  or 
punish  them  in  this  world  or  in  the  next,  cannot  be 
witnesses  under  any  case  or  under  any  circumstances, 
for  the  plain  reason,  because  an  oath  cannot  possibly 
be  any  tie  or  obligation  upon  them  "  («). 

Under  the  present  law  the  evidence  of  atheists  is, 
of  course,  admissible,  subject  to  any  observations  as 
to  its  credibility. 

The  mode  of  administering  an  oath  has  been  regu- 
lated by  the  1  &  2  Vict.  c.  105,  which  enacts — 

"  That  in  all  cases  in  which  an  oath  may  lawfully 
be  and  shall  have  been  administered  to  any  person, 
either  as  a  juryman  or  a  witness,  or  a  deponent  in 
any  proceeding,  civil  or  criminal,  in  any  court  of 
law  or  equity  in  the  United  Kingdom,  or  on  ap- 
pointment to  any  office  or  employment,  or  on  any 
occasion  whatever,  such  person  is  bound  by  the  oath 
administered,  provided  the  same  shall  have  been 
administered  in  such  form  and  with  such  ceremonies 
as  such  person  may  declare  to  be  binding;  and 
every  such  person,  in  case  of  wilful  false  swearing, 
may  be  convicted  of  the  crime  of  perjury,  in  the 
same  manner  as  if  the  oath  had  been  administered 
in  the  form  and  with  the  ceremonies  most  commonly 
adopted."  If  there  is  any  doubt  as  to  the  proper 
form  to  be  adopted  in  administering  the  oath  to  any 

(«)  See  Maiden  v.  CaUmach,  7  H.  &  N.  360. 
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particnlar  witness,  sadi  witness  should  be  asked  what 
form  he  considers  binding  on  his  conscience.  If  a 
witness  is  sworn  in  the  usual  way  as  a  Christian,  the 
objection  may  be  subsequently  taken  that  he  has 
been  informally  sworn;  but  if  he  states  that  the 
oath  is  administered  as  binding  on  his  conscience, 
his  answer  is  conclusiye  {t). 

Sect.  3.  Tlte  Competency  of  TaH\e%  to  Civil 

Proceedings. 

It  is  no  objection  to  the  competency  of  a 
witness  that  he  is  of  infamous  character; 
or  that  he  is  a  party  to  the  record,  or 
otherwise  interested  in  the  result  of  the 
issue. 

Formerly,  following  the  principle  of  the  Boman 
law  (»),  a  witness  might  be  objected  to  as  being  of 
infamous  character,  or  a  party  to  the  record,  or 
otherwise  interested  in  the  result  of  the  issue.  The 
first  important  inroad  on  this  principle  was  made  by 
the  6  &  7  Yict.  o.  85  (usually  called  Lord  Denman's 
Act).  This  statute  enacted  by  sect.  1,  that — ^**No 
person  offered  as  a  witness  shall  hereafter  be  ex- 
cluded by  reason  of  incapacity,  from  crime  or  in- 
terest, from  giving  evidence,  either  in  person  or  by 
deposition,  according  to  the  practice  of  the  court,  on 
the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  arising  in  any  suit. 


(Q  The  Quern' »  eate,  2  B.  &  B.  284. 

(«)  Battigan'B  Bonum  Law  of  PeraoiiB,  p.  83. 

d2 
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action,  or  proceeding,  civil  or  criniinal,  in  any  court, 
or  before  any  judge,  jury,  sheriff,  coroner,  magis- 
trate, officer,  or  person  having,  by  law  or  consent  of 
parties,  authority  to  hear,  receive,  and  examine  evi- 
dence; but  that  every  person  so  offered  may  and 
shall  be  admitted  to  give  evidence  on  oath  or  solemn 
affirmation,  in  those  cases  where  affirmation  is  by 
law  receivable,  notwithstanding  that  such  party  may 
or  shall  have  an  interest  in  the  matter  in  question, 
or  in  the  event  of  the  trial  of  any  issue,  matter, 
question,  or  inquiry,  or  of  the  suit,  action,  or  pro- 
ceeding in  which  he  is  offered  as  a  witness,  and 
notwithstanding  that  such  person  offered  as  a  witness 
may  have  been  previously  convicted  of  any  crime  or 
offence." 

This  act  included  certain  exceptions  to  the  new 
law,  which  have  ceased  to  operate. 

Lord  Denman's  Act  left  actual  parties  to  the 
record  incompetent  witnesses.  This  disability  was 
removed  by  the  2nd  section  of  the  Law  of  Evidence 
Amendment  Act,  1851  (a:),  which  enacted  that — "On 
the  trial  of  any  issue  joined,  or  of  any  matter  or 
question,  or  on  any  inquiry  arising  in  any  suit, 
action,  or  other  proceeding  in  any  court  of  justice, 
or  before  any  person  having  by  law,  or  by  consent 
of  parties,  authority  to  hear,  receive,  and  examine 
evidence,  the  parties  thereto,  and  the  person  in  whose 
behalf  any  such  suit,  action,  or  other  proceeding 
may  be  brought  or  defended,  shall,  except  as  here- 
inafter excepted,  be  competent  and  compellable  to  give 

(x)  14  &  16  Vict.  c.  99. 
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evidence,  either  viva  voce  or  by  deposition,  aooording 
to  the  practice  of  the  Court,  on  behalf  of  either  or 
any  of  the  parties  to  the  said  suit,  action,  or  other 
prooeeding." 

But  it  was  by  the  4th  section  of  this  act  provided, 
ibat  nothing  therein  contained  should  apply  to  pro- 
ceedings  instituted  in  consequence  of  adultery,  or  to 
actions  for  breach  of  promise  of  marriage.  The  43rd 
section  of  the  Divorce  Act(y),  however,  enacted  that, 
on  a  petition  for  a  divorce,  the  petitioner  may  be  ex- 
amined by  order  of  the  Court,  but  is  not  compellable 
to  answer  questions  which  tend  to  show  that  he  or 
she  has  committed  adultery,  nor,  as  was  held  (2), 
open  to  cross-examination  by  the  respondent.  Re- 
spondents and  co-respondents  were  not  compellable 
or  competent  witnesses  under  this  act  (a). 

Finally  came  the  Law  of  Evidence  Further  Amend- 
ment Act,  1869  (6),  which  abolished  the  two  excep- 
tions retained  by  the  Law  of  Evidence  Amendment 
Act.  After  repealing  the  4th  section  of  the  last- 
mentioned  act,  the  Act  of  1869  renders  (sect.  2)  the 
parties  to  actions  for  breach  of  promise  of  marriage 
competent  witnesses.  The  uncorroborated  testimony 
of  the  plaintifi  is,  however,  not  to  be  sufficient  proof 
of  a  promise  to  marry  to  entitle  the  jury  to  give  a 
verdict  for  the  plaintiff ;  his  or  her  testimony  must 
be  GoiToborated  by  some  material  evidence  in  support 


(y)  20  &  21  Vict.  0.  85. 

(2)  GilM  y.  GUet,  32  L.  J.,  P.  M.  &  A.  209. 

(a)  Jtobinson  y.  Zane,  1  S.  &  T.  362. 

lb)  32  &  33  Vict.  c.  68. 
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of  the  alleged  promise.     The  3rd  section  of  this  aof; 
renders  the  parties  to  proceedings  instituted  in  con- 
sequence of  adultery,  and  the  husbands  and  wives  of 
such  parties,  competent  witnesses:  with  the  proviso 
that  no  witness  to  any  proceeding,  whether  a  party 
or  not,  is  to  be  liable  to  be  asked  or  bound  to  answer 
any  question  tending  to  show  that  he  or  she  has  been 
guilty  of  adultery,  unless  such  witness  has  already 
given  evidence  in  the  same  proceeding  in  disproof  of 
such  adultery.      This  proviso  has  been  decided  to 
apply  only  in   suits  instituted    in   consequence   of 
adultery  (<?).     The  great  aim  of  the  legislature  would 
seem  to  have  been  to  enable  persons  charged  with 
adultery  in  the  Divorce  Court  to  deny  the  charge  on 
oath.      This  is    effected   by  making  such  persons 
competent  witnesses.     In  the  measure,  as  originally 
brought  into  the  House  of   Commons,  the  parties 
were  to  be  compellable  as  well  as  competent.     To 
this  two  objections  were  raised, — 1st,  that  it  would 
induce  parties  to  introduce  proceedings  on  very  slender 
grounds  in  the  expectation  of  being  able  to  elicit 
something  in  cross-examination  of   the  respondent 
or  co-respondent  to  establish  their  case;   2nd,  that 
an  adulteress    or   adulterer  would  be   very  much 
tempted  to  commit  perjury  to  screen  the  partner  in 
guilt.     In  deference  to  these  objections  the  above- 
mentioned  proviso  was  added  to  the  3rd  section. 

One  question  presents  itself  upon  these  two  sections 
— are  the  parties  to  an  action  for  breach  of  promise 
of  marriage  and  to  proceedings  instituted  in  oonse- 

(e)  Jf.  V.  JD.,  L.  R.,  lOP.D.  175;  64L.  J.,P.68;  33"W.R.667. 
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quence  of  adolteiy,  compellable  as  well  as  competent 
witnesses  ?  Primd  facie  every  witness  who  is  com- 
petent is  also  compellable  unless  some  privilege  in- 
tezrenes,  and  therefore  the  proper  construction  to  be 
placed  upon  these  sections  is,  that  the  parties  men- 
tioned are  compellable  as  well  as  competent  except 
when  they  can  claim  the  protection  of  the  proviso  to 
section  3.  No  doubt  would  present  itself  but  for  the 
language  of  sect.  2  of  14  &  15  Vict.  c.  99,  which 
enacts,  that  the  parties  to  any  action  (except  as  therein- 
after excepted)  shall  "  be  competent  and  compellable 
to  give  evidence."  The  words  "  and  compellable," 
however,  would  seem  to  be  mere  surplusage. 

The  following  points  have  been  decided  on  the 
construction  of  this  act,  so  far  as  it  affects  proceedings 
instituted  in  consequence  of  adultery.  If  a  witness 
does  not  daim  the  protection  given  by  the  3rd  section, 
neither  of  the  parties  to  the  suit  can  object  to  the 
evidence  (t/),  and  a  witness  cannot  be  cross-examined 
as  to  any  act  of  adultery  not  referred  to  in  the  exa- 
mination in  chief  (e). 

It  was  held  by  two  judges  of  the  Common  Fleas 
Division  in  Guardiam  of  Nottingham  v.  Tomkinson  (/), 
that  in  proceedings  by  the  guardians  of  the  union 
against  a  husband  to  compel  him  to  maintain  a  child 
of  his  wife's  bom  in  wedlock,  which  he  refused  to 
maintain  on  the  ground  that  he  was  not  its  father, 


(J)  HebbUthwaite  v.  EehbUthvcaite,  L.  K.,  2  P.  &  D.  29 ;  39  L.  J., 
P.  &  M.  15. 

(#)  Baibage  t.  Babbage,  L.  R.,  2  P.  &  D.  222. 

(/)  L.  R.,  4  C.  P.  D.  343 ;  48  L.  J.,  M.  C.  171 ;  28  W.  R.  161. 
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the  eyidenoe  of  the  husband  was  inadmissible  to 
prove  non-access  to  his  wife,  as  the  proceedings  were 
not  "  proceedings  instituted  in  consequence  of  adul- 
tery" within  the  meaning  of  the  3rd  section  of  the 
act.     In  Re  Rideout^B  Trusts  (g),  which  was  a  petition, 
for  the  payment  out  of  a  fund  in  court  to  a  father 
and  five  children,  the  evidence'  of  the  father  was 
tendered  before  James,  V.-C,  to  prove  non-access  to 
his  wife  so  as  to  bastardize  the  respondent,  a  child  of 
hers,  on  the  ground  that  the  proceedings  were  "  in- 
stituted in  consequence  of  adultery"  within  the  mean- 
ing of  the  act.     The  Vice-Chancellor  said  that  he 
must  have  other  evidence.     But  it  is  not  clear  from 
the  Reports  whether  he  intended  to  exclude  the 
evidence  of  the  father  or  not.     Hall,  V.-C,  in  the 
similar  case  of  Re  Yearwood^s  Trusts  (^),  considered 
that  the  Vice-Chancellor  intended  not  to  exclude  the 
evidence,  and  therefore  he  (Hall,  V.-C.)  admitted  the 
evidence  of  the  father  in  the  case  before  him.     The 
judges  of  the  Common  Pleas  Division,  however,  were 
of  opinion  that  James,  V.-C,  intended  to  exclude  the 
evidence,  and  that  the  case  of  Re  Rideout^s  Trusts 
was  therefore  in  favour  of  the  decision  which  they 
came  to,  and  that  the  decision  in  Re   Teat^tpood^s 
Trusts  was  founded  upon  a  mistaken  view  of   Re 
Rideout^s  Tnists.    In  Re  Walker  (/),  which  was  an 
application  by  an  infant  for  maintenance,  resisted  on 
the  ground  the  infant  was  illegitimate,  Kay,  J., 


(g)  L.  R.,  10  Eq.  41 ;  39  L.  J.,  Cli.  192. 

(h)  L.  B.,  6  Gh.  D.  545 ;  46  L.  J.,  Oh.  478 ;  25  W.  B.  461. 

(t)  34  W.  B.  95 ;  53  L.  T.  660. 
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and  in  Burnaby  v.  BaiUie  {k)^  which  was  on  action  by 
a  husband  who  had  been  divorced  from  his  wife,  for 
a  declaration  that  there  was  no  legitimate  child  of 
the  marriage,  North,  J.,  followed  The  Guardians  of 
Nottingham  v.  Tomkinson ;  the  ratio  decidendi  in 
both  the  last-cited  cases  being  that  the  proceedings 
were  not  "instituted  in  consequence  of  adultery" 
within  the  meaning  of  the  Act  of  1869. 

Any  discussion  as  to  the  testimony  of  interested 
witness^  cannot  be  more  appropriately  closed  than 
by  quoting  the  remarks  of  Lord  Justice  James  when 
Vioe-Chancellor  (l) : — "  It  has  been  pressed  on  me 
that  I  cannot  decide  against  the  positive  oath  of  the 
respondent  without  convicting  him  of  wilful  and 
corrupt  pCTjury.  I  have  had  occasion  more  than 
once  to  say  that  this  is  not  a  criminal  court,  that  I 
am  trying  no  one  for  any  crime.  I  am  here  bound 
by  my  own  judicial  oath  to  well  and  truly  try  the 
issue  joined  between  the  parties,  and  a  true  verdict 
give  according  to  the  evidence,  that  is  to  say, 
according  as  I,  weighing  all  the  evidence  by  all  the 
lights  I  can  get,  and  as  best  I  may,  find  the  testi- 
mony credible  or  incredible,  trustworthy  or  the 
reverse.  The  law  which  admitted  the  testimony  of 
the  parties  and  of  interested  persons  was  passed  in 
fall  reliance  on  the  judges  and  on  juries  that  they 
would  carefully  scrutinize  such  testimony  and  give 
it  such  weight  as  it  deserved,  and  no  more,  or  no 
weight  at  aUL" 

(*)  L.  B.,  42  Ch.  Div.  282. 

(/)  JPike  v.  NiehoUu,  17  W.  E.  846 ;  38  L.  J.,  CJh.  629. 
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Sect.  4.  As  to  the  Competency  of  Parties  to  Crimifial 

Proceedings, 

It  has  long  been  held  that  a  prosecutor,  in  & 
criminal  proceeding,  is  a  competent  witness  against 
a  prisoner;  and,  although  there  were  formerly  ex- 
ceptions to  the  rule,  they  have  all  been  removed  by 
Lord  Denman's  Act,  and  other  statutes  {m). 

Lord  Denman's  Act  (w),  by  rendering  all  persons 
competent  as  witnesses  notwithstanding  they  may 
have  an  interest  in  the  matter  in  question,  or  the 
event  of  the  trial,  removed  all  doubt  as  to  the  ad- 
missibility of  informers  and  accomplices  as  witnesses. 
All  such  persons  are  competent  witnesses;  but  the 
objections  to  their  credibility  remain  as  before  (o). 

At  Common  Law,  a  defendant  in  a  criminal  charge, 
so  far  from  being  bound  or  competent  to  give  evi- 
dence against  himself,  was  never  bound  even  to 
answer  the  questions  put  to  him  upon  his  examina- 
tion before  a  magistrate.  The  8rd  section  of  the 
Evidence  Amendment  Act,  1851,  confirms  this  state 
of  the  law ;  and  enacts  that — 

"Nothing  herein  contained  shall  render  any 
person  who  in  any  criminal  proceeding  is  charged 
with  the  commission  of  any  indictable  offence, 
or  any  offence  punishable  on  summary  conviction, 


(m)  R.  T.  Boston^  4  East,  581. 
(n)  6  &  7  Vict.  o.  86.        • 
(o)  Vide,  p.  35. 
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competent  or  compellable  to  give  evidence  for  or 
against  himself  or  herself ;  or  shall  render  any  per- 
son compellable  to  answer  any  question  tending 
to  criminate  himself  or  herself;  or  shall  in  any 
crminal  prooeeding  render  any  husband  competent 
or  compellable  to  give  evidence  for  or  against  his 
^wife,  or  any  wife  competent  or  compellable  to  give 
evidence  for  or  against  her  hnsband." 

These  provisions  must  be  understood  with  some 
limitations.  It  will  be  observed  that  they  are,  that 
— "  Nothing  herein  contained  shall  render  any  person 

who  in  any  criminal  proceeding  is  charged,  &c 

competent  or  compellable  to  give  evidence  for  or 
against  himself.'' 

It  might,  perhaps,  have  been  inferred  from  this 
clause  that  a  defendant  in  a  criminal  proceeding 
cannot^  in  any  case,  be  convicted  on  his  own  evi- 
dence. But  this  is  not  the  construction  which  has 
been  put  on  this  part  of  the  act,  although  it  might 
perhaps  be  contended  that,  according  to  the  letter, 
the  Conmion  Law  principle  that  no  man  is  bound  to 
criminate  or  betray  himself  {nemo  tenetur  seipmm 
prodere)  is  enlarged  to  the  extent  of  an  absolute  and 
universal  prohibition.  Prisoners  are  however  daily, 
xiot  merely  suffered  to  plead  guilty,  and  so  become 
convicted  in  the  eye  of  the  law  on  their  own  evidence, 
but  their  statements  before  magistrates,  after  the 
statutory  caution  of  the  11  &  12  Yict.  c.  42,  s.  18, 
and  their  subsequent  confessions,  are  always  received 
as  evidence  on  which  alone  a  jury  may  convict. 

Legislative  inroads  have  been  from  time  to  time 
made  on  the  principles  embodied  in  sect.  3  of  the 
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Evidence  Act  of  1851.    By  a  variety  of  statutes  ( p) 
creating   offences  the    persons   charged  with   saoli. 
offences,  and  their  husbands  and  wives,  have  been 
made  competent  witnesses.     Thus,  by  the  Conspiracy 
and  Protection  of  Property  Act,  1875  {q)^  s.  9,  the 
respective  parties  to  the  contract  of  service  (and  their 
husbands  and  wives)   are    competent  witnesses  in 
proceedings  under  the  act;   and  by  the  Merchant 
Shipping  Act,  1876  (r),  s.  4,  any  person  charged 
with  the  misdemeanour  of  sending  a  ship  to  sea  in 
an  unseaworthy  state,  so  as  to  endanger  Ufe,  is  em- 
powered to  give  evidence  on  his  own  behalf  in  the 
eame  manner  as  any  othermtness.   By  the  lioenmng 
Act,  1872  («),  s.  51,  it  is  provided,  that  in  all  oases 
of  summary  proceedings  imder  the  act  the  defendant 
and  his  wife  shall  be  competent  to  give  evidence. 
By  the  40  &  41  Vict.  c.  14,  s.  1,  it  is  enacted  as 
follows: — "On  the  trial  of  any  indictment  or  other 
proceeding  for  the  non-repair  of  any  public  highway 
or  bridge,  or  for  a  nuisance  to  any  public  highway, 
river,  or  bridge,  and  of  any  other  indictment  or  pro- 
ceeding instituted  for  the  purpose  of  trying  or  en- 
forcing a  civil  right  only,  every  defendant  to  sudi 
indictment  or  proceeding,  and  the  wife  or  husband  of 
any  such  defendant,  shall  be  admissible  witnesses, 


'  (p)  For  these  statutes  to  the  end  of  1890,  see  Law  Reports  Digert 
of  Cases,  1890,  coIb.  1757  and  1758.  See  also  the  Publio  Health  Aot 
(London),  1891  (54  &  55  Vict.  c.  96),  a.  118,  and  the  Betting  and 
Loans  (Infanta)  Act,  1892  (55  &  56  Vict.  c.  4),  a.  6. 

(q)  38  &  39  Vict.  o.  86. 

(r)  39  &  40  Vict.  o.  80. 

(9)  35  ft  36  Vict.  c.  94. 
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and  oompellable  to  give  evidence."  And  several 
attempts  have  been  of  late  years  mEide  to  get  that 
'vrliioh  is  now  in  effect  the  exception  converted  into 
the  general  mle.  A  Bill  for  this  purpose  brought  in 
by  the  Qovermnent  in  the  present  year,  1892,  passed 
through  all  stages  in  the  House  of  Lords,  and  was 
read  a  second  time  in  the  House  of  Commons  with- 
out a  division  ;  but  its  progress  was  arrested  by  the 
dissolution  of  Parliament  (t). 

Questions  formerly  arose  as  to  what  is  a  criminal 
proceeding,  and  what  is  a  civil  proceeding.  In  The 
^itornq/'General  v.  Radloffiu)^  which  was  an  in- 
formation for  penalties  under  the  Smuggling  Act, 
8  &  9  Vict.  c.  87,  the  defendant  offered  himself  as  a 
witness,  and  the  court  was  divided  as  to  his  compe- 
tency. It  was  held  by  Pollock,  C.B.,  and  Parke,  B., 
that  he  was  not  a  competent  witness,  because  it  was 
a  criminal  proceeding  punishable  on  summary  con- 
viction ;  but  Piatt,  B.,  and  Martin,  B.,  held  it  to  be 
not  of  a  crinlinal  nature,  and  that  the  defendant  was 
a  competent  witness.  The  view  of  Piatt,  B.,  appectrs 
to  contain  the  true  solution  of  all  such  difficulties  : — 
"  What  is  a  civil  proceeding  as  contradistinguished 
from  a  criminal  proceeding  P  It  strikes  me  that  the 
true  test  is  to  see  if  the  subject-matter  be  of  a  per- 
sonal character ;  that  is,  if  the  proceeding  relates  to 
goods  or  property  which  it  is  sought  to  recover  by 
legal  proceedings,  that  is  a  civil  proceeding ;  but  if 
it  is  one  which  may  at  once  affect  the  defendant  per- 


(Q  See  the  Bill  in  the  Appendix. 
(»)  10  Ex.  84. 
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sonally,  by  the  imprisonment  of  his  body  in  the  erent 
of  a  verdict  of  guilty  being  pronounced  against  him 
as  a  public  o£Eender,  that  is  "what  I  consider  a  criminul 
proceeding.    .    .    .    Now,  although  informations   of 
this  kind  by  the  Attorney-General  may  by  some 
considered  criminal  proceedings,  I  rather  deem  the: 
in  the  nature  of  civil  proceedings,  and  like  the  old 
actions  to  recover  penalties  under  the  Ghune  Lav^B, 
which  we  all  remember  were  civil  proceedings.  .   .    . 
Here  the  object  is  to  recover  money — ^to  recover  that 
which,  by  the  law,  is  made  a  debt."     The  Crown 
Suits  Act,  1865  (^),  s.  34,  has  removed  all  doubt  as 
to  proceedings  on  the  revenue  side  of  the  Court  of 
Exchequer  by  making  the  14  &  15  Vict.  c.  99,  ss.  2, 3, 
and  the  16  &  17  Vict.  c.  83,  applicable  to  such  pro- 
ceedings, which,  for  the  purposes  of  these  enact- 
ments, are  not  to  be  deemed  criminal  proceedings. 
Similar  doubts  were  raised  in  bastardy  cases  as  to 
the  competency  of  the  putative  father  to  be  sworn 
as  a  witness  on  his  own  behalf ;  but  Erie,  J.,  held 
him  to  be  competent,  on  the  ground  that  the  pro- 
ceedings on  an  affiliation  order  are  of  a  civil,  and 
not  of  a  criminal,  nature  (y).    This  view  is  confirmed 
by  the  language  of  Lord  Campbell  in  another  case(8), 
in  which  the  proceedings  against  the  defendant  were 
for  a  breach  of  the  Game  Laws,  viz.,  for  using 
snares  for  game  without  having  a  certificate.    The 
inclination  of  the  court  in  this  case  was,  to  hold  all 


{x)  28  &  29  Vict.  0.  104. 

(y)  Ex  parte  Crawley y  24  L.  T.  244. 

\z)  Cattell  Y,  Ireson^  E.  B.  &  E.  91. 
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proceedings  to  be  of  a  criminal  nature  when  the 
judgment  assomes  the  form  of  a  fine,  which  may  be 
enforced  by  imprisonment.  The  test,  according  to 
Lford  Campbell,  in  such  cases  seems  to  be  to  consider 
whether  it  is  sought  to  recover  a  sum  of  money  in 
the  nature  of  a  debt  from  a  person,  as  in  bastardy 
cases ;  or  to  inflict  punishment  of  an  exemplary  and 
publio  nature.  In  the  former  case  the  defendant 
is  competent ;  in  the  latter  he  is  incompetent,  as  a 
witness. 

The  same  view  has  been  taken  by  the  Irish  Court 
of  Criminal  Appeal;  for  where  a  man  had  been 
charged  before  magistrates  with  keeping  a  dog  six 
months  old  without  a  licence,  and  had  been  called  as 
a  witness,  and  had  sworn  falsely  as  to  the  dog's  age, 
the  court  quashed  the  conviction  for  perjury  on  the 
ground  that  he  was  not  a  competent  witness,  since 
as  the  statute  under  which  he  had  been  summoned 
imposed  a  maximum,  and  not  a  specific  fine,  the 
offence  was  against  the  public,  and  the  proceeding 
a  criminal  one  (a).  In  a  suit  under  the  Church 
Discipline  Act  (i),  against  a  clergyman  for  im- 
morality. Sir  B.  Fhillimore  held  that  the  defen- 
dant was  both  competent  and  compellable  to  give 
evidence,  the  Ordinary,  and  not  the  Crown,  being 
the  prosecutor  (c). 


(a)  £.  T.  SuUivan,  Ir.  B.,  8  G.  L.  404. 
(J)  3  &  4  Vict.  c.  86. 

(e)  Bishop  of  Norwich  Y.  Fearte^  L.  B.,  2  A.  &  E.  281 ;  37  L.  J., 
£co.  90. 
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Sect.  5.  As  to  the  Competemy  of  Husbands  and  TVives 
as  Witnesses  for  or  against  each  other. 

Previously  to  the  Evidence  Further  Amendment 
Act,  1853  (c?),  husbands  and  wives  were  not    com- 
petent to  give  evidence  for  or  against  each  other  in 
dvil  proceedings  (e).    But  that  Act  rendered   Iras- 
bands  and  wives  competent  and  compellable^  in  all 
ciml  cases,  to  give  evidence  "on  behalf  of  any  or  either 
of  the  parties  to  the  said  suit,  action,  or  proceeding"." 
But  neither  husband  nor  wife  is  compellable  to   dis- 
close any  communication  whatsoever  made  to  him  or 
her  by  the  other  during  marriage  (/).     These  pro- 
visions were,  by  the  act,  not  to  apply  in  criminal 
cases,  or  in  proceedings  instituted  in  consequence  of 
adultery;   but  now,  as  stated  above,  the  Evidence 
Further    Amendment    Act,   1869,    has    made    the 
husbands  and  wives  of  parties  to  proceedings  in- 
stituted   in    consequence    of    adultery    competent 
witnesses  {g). 

In  criminal  cases  the  general  rule  is  that  husbands 
and  wives  are  not  competent  to  give  evidence  for  or 
against  each  other  (A),  and  this  rule  prevents  such 
witnesses  from  being  examined  either  as  to  circum- 
stances that  happened  before  marriage,  or  as  to  the 


(rf)  16  &  17  Vict.  o.  83. 

{e)  Barbat  v.  Allen,  7  Ex.  609 ;  StapUton  v.  Crofta,  18  Q.  B.  367. 

(/)  After  the  death  of  either  husband  or  wife  the  privilege 
enures  for  the  benefit  of  the  survivor;  see  O'Connor  v.  Marjori' 
banks,  4  M.  &  G.  435. 

((jf)  Vide  supra,  p.  37. 

(A)  Co.  Litt.  6  b. 
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fact  of  marriage.     Nor  can  a  wife  or  Imsband  be 
a  witness  for  or  against  any  person  who  is  indicted 
Jointlj"  with  the  husband  or  wife  (t)  ;  nor,  on  an  in- 
dictment for  a  conspiracy,  can  the  wife  of  one  of 
the  conspirators  give  evidence  in  favour  of  the  others ; 
because  their  acquittal  must  enure  to  the  benefit  of 
the  husband  (y).     This  rule  was  preserved  by  the 
3rd  section  of  the  14  &  15  Vict.  c.  99,  which  pro- 
vides that  nothing  contained  in  that  act  ^^  shall,  on 
any  criminal  proceeding,  render  any  husband  com- 
petent or  compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compellable  to 
give  evidence  for  or  against  her  husband."  It  was  also 
Xnreserved  by  the  Evidence  Amendment  Act,  1853 
(16  &  17  Vict.  c.  83),  which  provides  that  "  nothing 
herein  shall  render  any  husband  competent  or  com- 
pellable to  give  evidence  for  or  against  his  wife,  or 
any  wife  competent  or  compellable  to  give  evidence 
for  or  against  her  husband,  in  any  criminal  proceeding 
or  in  any  proceeding  instituted  in  consequence  of  adul- 
tery."   But  legislative  inroads  have  also  been  made  on 
this  rule ;  thus,  as  stated  above  (k),  by  the  Conspiracy 
and  Protection  of  Property  Act,  1875,  the  husbands 
and  wives  of  the  respective  parties  to  the  contract 
of  service  are  competent  witnesses  in  proceedings 
under  that  act;   and  by  the   51st  section  of  the 
licensing  Act,  1872,  the  wife  of  the  defendant,  in  a 
smnmary  proceeding  under  that  act  is  a  competent 
witness.     By  the  Betting  and  Loans  (Infants)  Act, 

{%)£.  V.  Thomptonf  L.  B.,  1  C.  C.  B.  377;  41  L.  J.,  M.  0.  112; 
20  W.  B.  728. 
U)  ^'  ▼•  Zoeker,  5  Esp.  107.  (k)  Supra,  p.  44. 

P.  B 
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1892  (55  Viot.  o.  4),  it  is  provided,  that  in  any  pro- 
ceeding against  any  person  for  an  offence  nnder  the 
act,  the  wife  or  husband  of  such  person  may,  if  suoh 
person  thinks  fit,  be  called,  sworn,  examined,  and 
cross-examined,  as  an  ordinary  witness  in  the  case. 
By  the  Government  Bill  mentioned  ante  (p.  45),  it 
was  proposed  to  enact,  as  a  general  rule  for  all  cri- 
minal cases,  that  the  wife  or  husband  of  any  person 
charged  with  an  offence  should  be  a  competent  wit- 
ness, subject  to  the  limitations  thereby  provided. 

Where  a  prisoner  was  indicted  in  one  count  for 
obtaining  money  from  a  savings  bank  by  falsely 
pretending  that  a  document  had  been  filled  up  by 
the  husband  of  T.,  and  in  another  count  for  conspir- 
ing with  T.  to  defraud  the  savings  bank,  it  was  held 
that  T.'s  husband  could  give  evidence  on  the  first 
count  to  prove  that  he  gave  no  authority  to  fill  up  the 
document  (/).  In  high  treason  it  has  been  doubted 
whether  a  wife  may  not  be  made  a  witness  against 
her  husband  {m).  In  all  cases  where  the  husband  is 
charged  with  a  personal  injury  to  the  wife,  or  the 
wife  with  a  personal  injury  to  her  husband,  the 
injured  party  is  a  competent  witness  against  the 
other  (n).  The  dying  declarations  of  a  wife  who  has 
been  murdered  by  her  husband,  if  not  otherwise  in- 
admissible, are  evidence  against  him  {o). 

It  must  be  observed  that  the  12th  section  of  the 
Married  Women's  Property  Act,  1882  (jt?),  provides 
that  "  every  woman,  whether  married  before  or  after 
this  act,  shall  have  in  her  own  name  against  all 

(0  H,  V.  EaUiday,  1  Bell,  267.  (m)  JR.  v.  Origgt,  T.  Raym.  2. 

(n)  R,  T.  AudUy,  1  How.  St.  Tr.  893 ;  R.  r.  Ayse,  1  Sir.  636. 
\o)  R,  T.  John,  1  £ft0t,  P.  C.  367.      '{p)  46  &  46  Vict.  c.  75. 
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peraons  whomsoever,  inclading  her  husband,  the  same 
civil  reznediee  and  also  (subject  as  regards  her  hus- 
band to  the  proviso  hereinafter  contained)  the  same 
remedies  and  redress  by  way  of  criminal  proceedings 
for  the  protection  and  security  of  her  own  separate 
property  as  if  such  property  belonged  to  her  as  a 
feme  sole.  ...  In  any  proceeding  under  this  section 
a  husband  or  wife  shall  be  competent  to  give  evidence 
against  each  other,  any  statute  or  rule  of  law  to  the 
contrary  notwithstanding."    The  16th  section  of  the 
same  act  provides  that  ^'  a  wife  doing  any  act  with 
respect  to  any  property  of  her  husband  which,  if  done 
by  the  husband  with  respect  to  the  property  of  the 
wife,  would  make  the  husband  liable  to  criminal 
proceedings  by  the  wife  under  this  act,  shall  in  like 
manner  be  liable  to   criminal  proceedings  by  her 
husband."     It  was  held  by  the  Court  for  Crown 
Cases  Heserved  {q)  that  a  husband  cotdd  not  give 
evidence  against  his  wife  in  proceedings  under  the 
latter  section,  whereupon  the  Married  Women's  Pro- 
perty Act,  1884  (r),  was  passed,  which  recites   as 
follows : — "  Whereas   by  sect.  16  of   the  Married 
Women's  Property  Act,  1882,  a  wife  is  under  the 
circumstances  therein  mentioned  declared  to  be  liable 
to  criminal  proceedings  by  her  husband,  and  a  doubt 
has  arisen  as  to  whether  the  husband  is  admissible 
as  a  witness  against  his  wife  in  such  criminal  pro- 
ceedings, while  sect.  12  of  the  same  act  declares  that 
in  any  proceeding  imder  that  section  a  husband  or 


ig)  M,  ▼.  BHttUton,  L.  R.,  12  Q.  B.  D.  266 ;  63  L.  J.,  M.  C. 
83 ;  32  W.  R.  463.  if)  47  &  48  Vict.  c.  14. 

e2 


v 


'!i 


I  •" 


I 

I  I 


1 1 


62  LAW  OF  EVIDENCE. 

wife  shall  be  competent  to  give  evidence  against  each 
other,  and  it  is  desirable  that  the  said  doubt  should 
be  removed  and  the  said  act  otherwise  amended." 
The  statute  then  enacts  that  ^'  In  any  such  criminal 
proceeding  against  a  husband  or  a  wife  as  is  autho- 
rized by  the  Married  Women's  Property  Act,  1882, 
the  husband  and  wife  respectively  shall  be  competent 
and  admissible  witnesses,  and,  except  when  def  endant^ 
compellable  to  give  evidence.' 

In  an  action  against  a  husband  for  necessaries 
supplied  to  his  wife  when  living  apart  from  her,  the 
defence  being  the  wife's  adultery,  she  is  admissible  to 
prove  the  adultery  («) ;  though  such  evidence  would 
be,  of  course,  open  to  suspicion. 

Sect.  6.   Mattel's  not  proveable  by  a  single 

Witness, 

As  a  general  rule  the  testimony  of  a  single  witness^ 
or  any  documentary  evidence,  however  slight,  pro- 
vided it  be  admissible,  is  sufficient  evidence  to  establish 
any  fact,  but  it  does  not  follow  that  it  is  satisfactory 
evidence  for  that  purpose.  Sufficient  evidence,  it  may 
be  observed,  is  the  minimum  which  will  satisfy  the 
requirements  of  the  law ;  satisfactory  evidence  is  that 
which  satisfies  or  convinces  the  court  on  any  given 
point. 

It  should  be  observed,  that  where  an  act  of  par- 
liament enacts  what  shall  be  ''  sufficient "  evidence  of 
any  fact,  the  question  arises  whether  sufficient  means 

(«)  Cooper  T.  Lhydf  6  G.  B.,  N.  S.  519. 
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primA  facie  or  condusiye  evidence.  This  was  dis- 
cussed by  Jessel,  M.  E..,  in  TstaJyfera  Iron  Company 
V.  Neath  and  Brecon  Railway  Company  (t).  He  ex- 
pressed an  opinion  that  no  general  rule  oonld  Ibe 
laid  down,  bnt  held  that  in  the  statutory  enactment 
affecting  that  case  (the  16th  and  17th  sections  of  the 
liands  Clauses  Act),  sufficient  means  condusiye  evi- 
dence, except  in  the  event  of  fraud  being  proved. 

By  the  first-stated  general  rule  a  jury  are  quite 
justified  if  they  think  proper  in  finding  a  verdict  on 
the  uncorroborated  statements  of  a  single  witness,  as 
that  would  be  sufficient  evidence.  But  where  there 
is  but  one  witness,  if  he  gives  his  testimony  in  an 
unsatisfactory  way,  or,  d  fortiori^  if  he  is  manifestly 
unworthy  of  credit,  his  evidence  will  not  satisfy  the 
jury,  and  they  wiU  not  found  a  verdict  upon  it  («). 
Even  where  the  only  evidence  consists  of  the  directly 
opposite  statements  of  adverse  witnesses  the  jury  may 
believe  which  they  like  {x).  So  also  where  any  ques- 
tion of  fact  depends  on  the  testimony  of  a  single 
witness,  and  any  inconsistency  is  apparent  between 
such  testimony  and  the  previous  conduct  of  the 
witness,  the  court  should  look  at  the  acts  done  by 
him  at  the  time  rather  than  to  his  statements  when 
called  as  a  witness  {y). 

To  the  above-stated  general  rule  there  are  several 
exceptions : — Fir%t.  In  charges  of  treason  no  person 


(/)  L.  B.,  17  Eq.  160 ;  43  L.  J.,  Ch.  476 ;  22  W.  R.  149. 

(«)  Vide  snpra,  p.  4. 

(jt)  Vide  snpra,  p.  5. 

(y)  Per  Lord  Hatherley  in  Barr'a  TruiU,  4  E.  &  J.  236. 
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can  be  convicted  but  upon  the  oaths  and  testimony 
of  two  lawful  witnesses,  either  both  to  the  same  overt 
act  or  one  to  one,  and  the  other  to  another,  overt  act 
of  the  same  treason,  unless  the  accused  shall  willingly 
and  without  violence  in  open  court  confess  the  same; 
and  if  two  or  more  distinct  treasons  of  divers  heads 
or  kinds  shall  be  alleged  in  one  indictment,  one 
witness  produced  to  prove  one  of  these  treasons,  and 
i  another  another,  shall  not  be  deemed  to  be  two  wit- 

nesses to  the  same  treason  (s).     Secondly.  In  order  to 
convict  a  defendant  of  perjury  it  is  necessary  that  there 
should  be  something  more  than  the  evidence  of  one 
witness  to  prove  the  falsehood ;  ^^  for  this  reason,  that 
if  there  be  the  oath  of  one  person  only  against  that 
of  the  defendant,  it  may  be  considered  doubtful  which 
of  the  two  is  true ;  but  it  is  never  necessary  that  there 
should  be  two  independent  witnesses  to  contradict 
the  defendant  on  any  one  particular  point,  and  it  is 
sufficient  that  there  should  be  two  pieces  of  evidence, 
proved  by  separate  witnesses,  in  direct  contradiction, 
to  the  statement  of  the  accused  on  which  the  perjury 
is  alleged"  (a).     It  was  formerly  considered  that  to 
prove  a  charge  of  perjury  there  must  be  at  least  two 
witnesses,  but  it  is  now  deemed  sufficient  if  there  is 
some  other  evidence  strongly  corroborating  a  single 
witness.     Thus,  a  letter  written  by  the  defendant 
contradicting  his  statement  upon  oath  has  been  held 
to  render  it  tmnecessary  to  call  a  second  witness  (6). 


(«)  7  Will.  3,  0.  3,  88.  2,  4. 

(a)  Per  Wightman,  J.,  J2.  v.  Hook,  D.  &  B.  607. 

(6)  Per  Lord  Denman,  R,  v.  Mayhew,  6  Car.  &  P.  315.  < 
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The  prosecation  must  turn  the  scale  hj  corrohoiatmg 
the  witness,  hut  the  degree  of  oorrohoration  whidi  is 
neoeesaiy  is  not  definable  (c).  Thirdly.  In  oases  of 
hastardy  an  affiliation  order  on  a  putative  Jbther 
oannot,  under  35  &  36  Yict.  o.  65,  be  made  unless  the 
evidence  of  the  mother  is  corroborated  by  other  evi- 
dence in  90fne  material  particular.  Evidence  of  acts 
of  familiarity  between  the  mother  and  the  defendant, 
although  before  the  time  when  the  child  would  have 
been  begotten,  are  corroborative  evidence  within  the 
meaning  of  the  statute,  although  of  course  the  weight 
to.be  attached  thereto  is  a  matter  for  the  court  {d). 
Fourthly.  The  evidence  of  a  plaintiS  in  an  action  for 
breach  of  promise  of  marriage  does  not  entitie  him 
or  her  to  a  verdict  unless  corroborated  by  some  other 
material  evidence  in  support  of  such  promise  {e). 
The  conduct  and  letters  of  the  defendant  may  afford 
the  necessary  corroborative  evidence.  It  may  also  be 
observed  that  the  corroborative  evidence  must  be  in 
sapport  of  the  promise,  and  it  will  not  be  sufficient 
to  corroborate  the  testimony  of  the  plaintiff  on  other 
points,  if  it  is  uncorroborated  in  respect  to  the  alleged 
promise :  but  the  corroborative  evidence  need  not  be 
such  as  would  alone  establish  the  promise  (/).  It 
has  been  held,  that  the  corroborative  evidence  may 
relate  to  matters  anterior  to  the  date  of  the  alleged 


{c)  Per  Erie,  C.  J.,  R.  v.  Shaw,  L.  &  C.  690. 
{^  CoU  V.  Manning,  L.  R.,  2  Q.  B.  D.  611 ;  46  L.  J.,  M.  C.  176. 
(e)  32  &  33  Vict.  c.  68,  s.  2. 

(/)  Besula  v.  Stem,  L.  R.,  2  C.  P.  D.  266 ;  46  L.  J.,  0.  P.  467; 
26W.  R.  661. 
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promise  (g).  The  fact  of  the  defendant  in  the  action 
not  answering  letters  written  by  the  plaintifP,  in 
which  she  stated  he  had  promised  to  marry  her,  is 
not  corroborative  evidence  (A).  Fifthly.  In  divorce 
cases  a  decree  will  not  be  pronounced  upon  the  uncor- 
roborated evidence  of  a  woman  of  loose  character  (i). 
Sixthly,  The  courts  do  not  generally  consider  a  claim 
against  the  estate  of  a  deceased  person  established  by 
the  uncorroborated  testimony  of  the  claimant;  but 
this  is  a  rule  of  practice,  not  a  rule  of  law  (A),  and  if 
a  jury  were  to  find  a  claim  against  the  estate  of  a 
deceased  person  established  by  the  uncorroborated 
evidence  of  the  claimant,  the  evidence  would  probably 
not  be  interfered  with  (/).  Of  this  evidence  it  has 
been  remarked  {m) :  ^^  even  if  legally  admissible  for 
any  purpose  the  interests  of  mankind  imperatively 
require  that  unless  corroborated  it  should  be  wholly 
disregarded.  Nobody  would  be  safe  in  respect  of 
his  pecuniary  transactions  if  legal  documents  found 
in  his  possession  at  the  time  of  his  death,  and  en- 
deavoured to  be  enforced  by  his  executors,  could  be 
set  aside,  or  varied,  or  altered,  by  the  parol  evidence 
of  the  person  who  had  bound  himself."    But  in  one 


(^)  Wikox  V.  Gotfrey,  26  L.  T.,  N.  S.  328,  481. 

(h)  Wiedeman  v.  Walpole,  L.  R.  (1891)  2  Q.  B.  634;  60  L.  J., 
Q.  B.  762;  40  W.  R.  114. 

(i)  Ginger  v.  Ginger,  L.  R.,  1  P.  &  D.  37 ;  36  L.  J.,  P.  &  M.  9. 

(k)  See  Beckett  v.  Mamhdale,  L.  R.,  31  Gh.  Biv.  p.  183. 

(/)  Per  Jessel,  M.  R.,  Fifich  v.  Fineh,  L.  R.,  23  Ch.  D.  271 ;  31 
W.  R.  628.    See  also  Beckett  v.  Bamadale,  L.  R.,  31  Ch.  D.  177. 

(in)  Per  JameB,  L.  J.,  Sill  y.  JFiUon^  L.  R.,  8  Gh.  900;  42 
L.  J.,  Ch.  817. 
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case,  a  release  to  a  trastce  was  set  aside  after  the 
death  of  the  trustee,  on  the  evidence  of  the  plaintiff 
ooTToborated  by  the  tenor  of  the  deed  (n).  But  a 
donatio  mortis  causd  has  been  considered  established 
by  the  uncorroborated  eyidenoe  of  the  donee  (o) :  it 
fihould  however  be  observed  that  the  donee  was  not 
crofis-examined  in  this  case.  Seventhly,  An  unwritten 
letaLnery  if  denied  on  oath  by  the  client,  is  not  proved 
by  the  uncorroborated  oath  of  the  solicitor  (j:>). 
Eighthly.  Although  the  evidence  of  children  of  tender 
years,  not  upon  oath,  is  admissible  under  the  Criminal 
Law  Amendment  Act,  1885,  s.  4,  and  also  under  the 
Prevention  of  Cruelty  to  Children  Act,  1889,  s.  8, 
such  evidence  is  not  sufficient  for  a  conviction  without 
oorroboration  {q\ 

Ninthly^  there  is  the  well-known  rule  that — 

A  prisoner  ought  not  to  be  convicted  upon 
the  evidence  of  any  number  of  accom- 
plices, if  unconfirmed  or  uncorroborated 
by  other  testimony  (r). 

The  reasonableness  of  this  rule  is  obvious  from  the 
suspiciousness  which  is  inseparable  from  this  kind  of 
evidence.  The  legislature  has  held  that  this  quality 
is  not  sufficient  of  itseU  to  justify  the  exclusion  of 
such  evidence  from  a  jury ;  or  the  laying  down  of 
any  principle  by  which  it  shall  be  denied  all  the 


(fi)  Oandy  ▼.  Jfaeaulat/,  L.  B.,  31  Gh.  Div.  1. 
■.  (o)  Farmer  v.  Smith,  68  L.  T.,  N.  S.  12. 

I  (p)  Bird  V.  Sarrit,  43  L.  T.  434  ;  29  W,  R.  46. 

[  {g)  See  ante,  p.  29. 

(r)  £.  Y.  IfaakeSf  6  C.  &  P.  236. 
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elements  of  credibility.  It  may  be  tendoi 
motives  of  conscientious  penitenos;  but 
experience,  and  knowledge  of  buman  nati 
convince  eveiy  one  tbat  it  is  still  more  lil 
tendered  £roin  motives  of  interestad  trea 
revenge;  and  in  every  such  ease  tbe  ai 
credibility  sinks  to  a  minimum.  When  tl 
and  solemnity  of  an  oatli  bare  been  tamisbi 
mere  contingency  of  sucb  influenoes,  they  ( 
restored  to  their  primal  sanctity  by  any  qn 
direct  personal  asseveration.  Such  evidei 
always  come  before  a  jury  exposed  to  and  a 
by  irresistible  sentiments  of  distrust. 

It  is  therefore  held  that  the  evidence  c 
plices  ought  not  merely  to  be  corroborated, 
in  tbe  absence  of  corroboration  a  prisoner 
he  acquitted,  but  that  the  corroboration  of  a 
plice's  evidence  ought  to  go  to  the  tdentii 
prisoner :  t.  e.,  it  should  satisfy  a  jury  that 
Boner  is  the  person  who  committed  the  cr 
which  he  is  charged  by  the  accomplice.  ' 
trine  is  illustrated  by  Uie  case  of  B.  v.  . 
where  the  prisoner  was  indicted  for  nigbt-| 
and  tbe  only  evidence  was  tbat  of  an  accom 
swore  to  tbe  fact  of  the  prisoner  being  one  ol 
and  the  only  confirmation  of  the  statement 
on  the  same  evening  the  witness  and  the 
had  been  seen  drinking  together  at  a  pul 
which  was  within  one  hundred  and  fifty  yai 
prisoner's  house,  and  four  miles  from  the 

(>)  s  C.  &  F.  107. 
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It  wafl  also  proved  that  the  prisoner  frequented  the 
house,  and  that  he  and  the  accomplice  left  the  honse 
together  when  the  house  was  closed.     Upon  the 
opening  of  the  case  Lord  Ahinger  said: — '^I  am 
dearly  and  decidedly  of  opinion,  and  always  have 
been,  that  there  mnst  he  a  corroboration  as  to  the 
particiilar  prisoner/'  .  .  .    And  in  smnming  up  the 
same  learned  judge  said : — "  I  am  strongly  inclined 
to  tbiT^V  that  you  will  not  consider  the  corroboration 
in  this  case  sufficient.    No  one  can  hear  the  case 
without  entertaining  a  suspicion  of  the  prisoner's 
guilt,  but  the  rules  of  law  must  be  applied  to  all  men 
alike.     It  is  a  practice,  which  deserves  all  the  rever- 
ence of  law,  that  judges  have  imiformly  told  juries 
that  they  ought  not  to  pay  any  respect  to  the  testi- 
mony of  an  accomplice   unless  the  accomplice  is 
corroborated  in  some  material  circumstance.    Now, 
in  my  opinion,  the  corroboration  ought  to  consist  in 
some  circumstance  that  affects  the  identity  of  the 
party  accused.     A  man  who  has  been  guilty  of  a 
dime  will  always  be  able  to  relate  the  facts  of  the 
case ;  and  if  the  confirmation  be  only  of  the  truth  of 
that  history,  without  identifying  the  persons,  that  is 
really  no  corroboration  at  alL    If  a  man  were  to 
break  open  a  house  and  put  a  knife  to  your  throat 
and  steal  your  property,  it  would  be  no  corroboration 
that  he  had  stated  all  the  facts  correctly:  that  he 
had  described  how  the  person  did  put  the  knife  to 
the  throat  and  did  steal  the  property :  it  toould  not 
at  all  tend  to  show  that  the  person  accused  participated 
in  it.     Here  you  find  that  the  prisoner  and  the 
accomplice  are  seen  together  at  the  public-house.    If 
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th&y  were  found  together  under  ciromnstanoes  that 
were  extraordinary,  and  where  the  prisoner  was  not 
likely  to  be  unless  there  were  concert,  it  mi^ht   be 
something.     But  he  lives  within  one  hundred   and 
fifty  yards,  and  there  is  nothing  extraordinary  in  his 
being  there :  and  he  left  when  they  were  shutting' 
up  the  house.     It  is  perfectly  natural  that  he  shonld 
have  been  there,  and  have  left  when  he  did.      T'/ie 
shigk  circumstance  «,  that  the  prisoner  teas  seen  in  a 
house  which  he  frequents^  where  he  may  he  seen  once  or 
tunce  a  week :  there  the  case  ends  against  him ;  all  the 
rest  depeMs  on  the  evidence  of  the  accomplice.     The 
danger  is  that  when  a  man  is  fixed,  and  knows  that 
his  own  guilt  is  detected,  he  purchases  impimity  by 
falsely  accusing  others.    I  would  suggest  to  you  that 
the  circumstances  are  too  slight  to  justify  you   in 
acting  on  this  evidence."    The  prisoner  was  acquitted. 
Where  several  prisoners  are  indicted  together,  and 
the  evidence  of  an  accomplice  is  only  corroborated 
as  to  some  of  them,  the  jury  ought  to  acquit  the 
others  (tt). 

It  is  still,  however,  competent  to  a  jury  to  convict 
on  the  uncorroborated  evidence  of  an  accomplice  {x)  ; 
and  it  is  only  a  rule  of  practice,  and  not  of  law, 
for  a  judge  to  tell  a  jury  that  they  ought  not  to 
convict  on  the  uncorroborated  evidence  of  an  accom- 
plice (w).  In  R,  V.  Jones  (y).  Lord  Ellenborough 
said: — "No  one  can  seriously  doubt  that  a  conviction 


(u)  S,  V.  Stubbt,  Dean.  555. 

{x)  S,  V.  Hastingt^  7  G.  &  P.  152. 

(y)  2  Camp.  133. 
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strictly  legal,  though  it  proceed  upon  the  evidenoe 
of  an  aocomplice  only.  Judges,  in  their  discretion, 
^will  advise  a  jury  not  to  believe  an  accomplice,  unless 
lie  is  confirmed ;  but  if  he  is  believed,  his  testimony 
unquestionably  sufficient  to  establish  the  facts  to 
hich  he  deposes.  It  is  allowed  that  he  is  a  com- 
petent witness;  and  the  consequence  is  inevitable, 
tliat  fi^  credit  is  given  to  his  evidence,  it  requires  no 
oonfinnation  from  another  witness.'*  He  referred 
also  to  a  case  where  four  men  were  convicted  on  evi- 
dence of  an  accomplice  who  was  confirmed  only  as  to 
bis  evidence  against  three  of  the  prisoners. 

On  an  indictment  for  receiving  stolen  goods  the 
principal  thief  is  a  competent  witness  (s).  And 
where  several  are  indicted,  the  prosecutor  may,  by 
leave  of  the  court,  take  a  verdict  of  acquittal  as  to 
one  or  more,  and  call  them  as  witnesses  against  the 
remaining  prisoners  {a).  It  appears  also  that  an 
accomplice,  who  is  himself  charged  on  a  separate 
indictment,  is  a  competent  witness  for  a  prisoner  (d) ; 
and  a  prisoner,  who  has  pleaded  guilty,  may  be 
called,  before  sentence,  for  or  against  his  co-def en- 
dant8(c).  So  where  the  evidence  against  one  of 
several  prisoners  is  slight,  the  judge  may  direct  an 
acquittal  in  order  to  enable  the  others  to  call  birn 
as  a  witness ;  and  it  seems  that  this  may  be  done 
without  taking  a  verdict  against  the  prisoner  who  is 


(«)  JSL.  V.  Patram,  2  East,  P.  0.  782. 

(a)  R.  T.  Owen,  9  0.  &  P.  83. 

(b)  2  Hale,  P.  C.  280. 

\e)  £.  Y.  George,  G.  &  M.  HI ;  i2.  v.  Minekt,  1  Den.  84. 
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called  as  a  witnass  {d) ;  though  it  would,  as  a 
rule,  be  judioiouB,  where  the  aooomplioe  ib 
-with  the  ptiBoner,  to  dispose  ol  the  indiotc 
aoquitting  or  oonvioting  the  prisoner,  befoi 
called  as  a  witness,  bo  that  the  temptatioa  t 
the  truth  should  be  as  slight  as  possible  (< 
though  the  contrary  was  once  held,  it  has  n 
decided  hj  the  full  Court  of  Criminal  Appe 
if  prisoners  are  indicted  and  tried  together,  n 
a  competent  witness  for  the  other  (/). 


(d)  WauUor  t.  Rfg.,  6  B.  &  S.  143 ;  7  B.  £  S.  360. 

(e)  Per  BUckborn,  J,,  fl  B.  &  8. 186. 

(/)  R.  T.  Pagne,  L.  E.,  1  C.  C.  R.  349 ;  *1  L.  J.,  M. 
W.  B.  390. 
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CHAPTER  rV". 

THE  UTJL"E  THAT  THE  BEST  BVIDBNCB  MtTST  BE  GIVEN  : 
TRIMAEY  AND  SECONDARY  EVIDENCE. 

It  is  on  inflexible  rule  that — 

The  best  evidence  must  be  given. 

This  role  may  also  be  stated  thns : — 

The  law  requires  that  evidence  which 
is  the  best  attainable  of  its  class. 

The  true  meaning  of  this  role  is  that  no  such 
evidence  shall  be  brought,  as  ex  naturd  ret  supposes 
still  greater  evidence  behind  in  the  parties'  own 
possession  or  power  (a).  The  rule  is  founded  on 
the  presumption  that  if  inferior  evidence  is  offered, 
when  evidence  of  a  better  and  more  original  nature 
is  attainable,  the  substitution  of  the  former  for  the 
latter  arises  either  from  fraud,  or  from  gross  neg- 
ligence, which  is  tantamount  to  fraud.  Thus,  if 
a  copy  of  a  deed  or  will  be  tendered,  while  the 
originals  exist  and  are  producible,  it  is  reasonable 
to  assume  that  the  person  who  might  have  pro- 

(a)  Gilbert  on  Evidence,  p.  6. 
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duoed  the  original,  but  who  omits  to  ; 
has  some  interested  motive  for  tenderi 
in  its  place.  Here  the  deed  or  will  itseU 
and  primary  evidence.  The  copy  ifl  seci 
however  indiBputahly  it  may  be  authent 
inadmissible  in  evidence  as  long  as  the  o 
.  be  produced,  unless  its  production  is  dispi 
Where  seoondary  evidence  of  a  document 
at  any  stage  of  an  action  without  objec 
party  against  whom  it  is  tendered,  it  is 
such  party  to  object  to  it  at  any  later  stag 
It  is  sometimes  difficult  to  determii 
primary  and  what  is  secondary  evidence ; 
both  oral  and  written  proofs  of  a  fact  are 
the  character  of  the  fact  must  be  invei 
order  to  ascertain  which  species  of  evidi 
best.  The  questions  to  he  asked  for  tb 
are,  which  species  is  most  original  in  its  i 
which  is  most  likely  to  convey  accurate  i: 
as  to  the  matter  in  dispute.  According  t* 
mity  to  or  remoteness  from  the  highest 
moral  certainty,  evidence  will  be  either 
seoondary. 

It  is  a  rule  that  when  a  contract  has  be 
to  writing,  the  writing,  as  long  as  it  e^ 
best  and  only  evidence  of  the  terms  of  tl 
Oral  evidence  is  admissible  to  explain,  1 
oontradict  it.  But  if  the  writing  be  destn 
it  cannot  be  fotmd  after  diligent  search 
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adyeorse  jwrty,  in  whose  hands  it  is,  refuses  to  pro- 
duce ity  after  having  received  due  notice  ;  then  it  is 
considered  fair  and  reasonable,  that  any  competent 
witness  who  is  acquainted  with  the  terms  of  the 
contract  should  be  allowed  to  give  oral  evidence  of 
it,  or  that  a  copy  of  it  should  be  produced. 

So,  too,  if  a  prisoner  has  been  committed  for  trial 
on  the  oral   depositions  of  witnesses,  it  would  be 
manifestly  unfair  to  admit  their  depositions,  even 
when  reduced  to  writing  and  certified  by  the  com- 
mitting magistrate,  to  be  given  in  evidence  against 
the  prisoner,  as  long  as  the  original  witnesses  can  be 
produced  before  a  jury,  confronted  with  the  prisoner, 
and  subjected  to  the  cross-examination  of  the  latter, 
or  his  counsel;  and  therefore  such  depositions  are 
secondary   evidence    which    is    admissible  only   in 
certain  cases  where  the  original  deponents  cannot  be 
produced.     This  subject  will  be  more  fully  discussed 
in  a  later  chapter. 

But  there  may  be  distinct  sources  of  evidence,  one 
of  which  may  be  oral,  and  another  contained  in 
writing.  In  such  a  case  both  will  be  primary,  and 
therefore  either  wiU  be  admissible.  Thus,  a  written 
receipt  is  prima  facie  evidence  of  payment;  but  it 
is  not  the  only  evidence,  because  a  written  acknow- 
ledgment by  a  creditor  that  he  has  been  paid  is  not 
necessarily  better  evidence  than  the  oral  evidence  of 
a  debtor  who  swears  that  he  has  paid  the  money. 
Accordingly,  the  payment  may  be  proved  either  by 
i  producing    the    creditor's  receipt  and  proving  his 

signature,  or  by  the  oral  deposition  of  the  debtor. 
So,  too,  what  a  debtor  says  in  admission  of  a  debt 
p.  F 


I 


I 
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-i  may  be  proved,  although  there  be  a  written  promise 

! ;  to  pay  W- 

In  jB.  v.  Kingston-^uponSull  (d),  to  prove  a  bu 
sequent  settlement,  the  pauper  was   asked  wheth 
he  had  not  occupied  and  paid  rent  for  a  tenement;. 
The  opposite  counsel  interposed,  and   asked  if  he 
I  had  held  imder  a  written  contract.     It  appeared 

I  that  he  had,  and  it  was  then  submitted  that  the 

writing  must  be  produced,  and  that  the  original 
question  could  not  be  answered.  But  the  court  held 
that  it  might.  Bayley,  J.,  said : — "  The  general 
rule  is,  that  the  contents  of  a  written  instrument 
cannot  be  proved  without  producing  it.  But  al- 
though there  may  be  a  written  instrument  between 
a  landlord  and  tenant,  defining  the  terms  of  the 
tenancy,  the  fact  of  tenancy  may  be  proved  by  parol 
without  proving  the  terms  of  it."  And  Littledale,  J. : 
— "Payment  of  rent  as  rent  is  evidence  of  tenancy, 
and  may  be  proved  without  producing  the  written 
instrument "  (e).  But  the  terms  of  the  tenancy,  and 
the  amount  of  rent  payable  under,  and  the  parties 
to  a  written  agreement  for,  a  tenancy,  can  only  be 
proved  by  the  written  document  (/). 

The  exceptions  to  the  general  rule  can  be  main- 
tained only  where  the  fact,  of  which  oral  evidence 
is  admitted,  is  something  extrinsic  and  collateral  to 
the  written  contract  (^).     If  it  be  in  any  degree  of 

(c)  Singleton  v.  Barrett,  2  C.  &  J.  369. 

(d)  7B.  &C.  611. 

{e)  See  also  Ttct/man  v.  Knowles,  13  C.  B.  222. 
(/)  B.  V.  Kingston-uipon'lluU,  7  B.  &  C.  611. 
{g)  jB.  v.  Castle  Morton^  3  B.  &  Aid.  690. 
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the  essence  and  sabstanoe  of  the  contract,  then  the 
writing  must  be  produced;  e.g.j  on  a  question  of 
title  (A).  The  fact  of  the  existence  of  a  writing  or 
of  its  execution  may  be  proved  without  producing 
the  writing;  but  not  any  part  of  its  contents (e). 
In  the  case  of  Yorke  v.  Smith  (A),  where  a  bill  of 
sale  was  inadmissible  for  want  of  a  stamp,  it  was 
held  that  oral  evidence  of  the  fact  that  there  had 
been  a  sale  was  wrongly  admitted.  But  if  a  con- 
tract be  estabUshed  by  oral  evidence,  it  is  for  the 
adverse  party  to  prove  that  it  was  in  writing.  In 
J?.  V.  Hatcdon  (/),  Bayley,  J.,  said : — "  There  can  be 
no  doubt  that  a  party  may,  by  keeping  out  of  view  a 
written  instnunent,  make  out  by  parol  testimony  a 
primd  facie  case  of  tenancy,  and  that  it  then  lies  on 
the  opposite  party  to  rebut  the  primd  facie  case  so 
made  out." 

In  an  action  to  recover  a  written  document  oral 
evidence  of  its  contents  may  be  given,  without  pre- 
vious notice  to  produce  it  (m).  But  where  a  prisoner 
was  indicted  for  arson  with  intent  to  defraud  a  fire 
office,  it  was  held  that  secondary  evidence  of  the 
policy  was  inadmissible,  as  due  notice  had  not  been 
given  to  produce  it  (n). 


(A)  Cotlerill  ▼.  Hobby,  4  B.  &  C.  465. 
(i)  Darby  v.  (hueley,  1  H.  &  K.  1. 
(*)  21  L.  J.,  Q.  B.  63. 
{/)  S  B.  &  G.  710. 
(m)  JoUy  T.  Taylor,  1  Camp.  143. 

(n)  R.  y.  Kitwn,  Dears.  187 ;  cf.  R.  v.  Eiwwrthy,  L.  B.,  1  C.  C. 
B.  103 ;  37  L.  J.,  M.  G.  3 ;  16  W.  B.  287. 
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The  subject  of  Secondary  Evidence  in  the  oase  of 
documents  viU  be  further  investigated  in  a  later 
portion  of  this  work  (o). 

When  it  is  necessary  to  prove  the  handwriting  of 
a  document  in  any  case,  civil  or  criminal,  the  best 
(though,  of  oourse,  not  the  only)  evidence  is  that  of 
the  person  who  wrote  or  signed. 

As  fraud  is  the  foundation  of  the  rule  by  whioh 
the  best  evidence  is  required ;  secondary  evidence  is 
received  whenever  its  substitution  for  primaiy  evi- 
dence does  not  create  a  reasonable  presumption  of 
fraud.     Thus  it  seems  that  the  substance  of    old 
records  may  be  proved  by  a  witness  who  has  exa- 
mined    them  (p).      Inscriptions    on    tombstones, 
escutcheons,  and  walls,  may  be  proved  by  witnesses 
and  examined  copies.     But  Dugdale's   Monastioon 
Anglicanum  was  rejected  as  evidence  to  show  that 
the    Abbey  de    Sentibus  was  an    inferior    abbey, 
because  the  original  records  were  producible  (y). 

It  is  held  that  the  rule  relates  not  to  the  measure 
and  quantify  of  evidence,  but  to  the  qualitj/.  It  is 
not  necessary  to  give  the  fullest  proof  of  which  a  fact 
may  admit.  Thus,  in  the  causes  where  there  are 
several  attesting  witnesses,  it  is  suflScient  to  call  one 
only  where  one  only  is  required  by  law  to  the  validity 
of  the  instrument ;  or,  in  the  event  of  the  death  of 
all  the  witnesses,  it  is  sufficient  to  prove  the  hand- 
writing of  any  one ;  and  if  attestation  is  not  made 


(o)  Vide  Part  II.  Ch.  I.  and  IV. 
\p)  Roxce  V.  Brenton,  8  B.  &  C.  737. 
Iq)  Salk.  281. 
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neoessaxy  to  the  yaliditj  of  the  instrament  by  statute 
or  otherwise,  the  witness  need  not  be  called  (r).  So, 
too,  there  are  no  degrees  in  secondary  evidence. 
The  oral  testimony  of  a  witness  is  as  sufficient 
secondary  eyidence  of  the  contents  of  a  written 
instrament  as  a  copy  of  such  instrument  would  be, 
although  the  latter  may  be  more  satisfactory. 

(r)  17  &  18  Vict.  o.  125,  8.  26 ;  28  &  29  Vict.  c.  18,  8.  7. 
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CHAPTEE  V. 

PRESUMPTIVE   EVIDENCE. 

Evidence  is  said  to  be  Presumptive,  or  Circum- 
stantial, or  Inferential,  as  distinguished  from  Direct, 
when  an  inference  as  to  a  disputed  fact  is  drawn 
from  the  proof  or  assumption  of  a  collateral  fact. 

There  is  a  considerable  difference  between  Direct 
and  Presumptive  Evidence,  in  the  case  of  oral  testi- 
mony. In  the  former  we  credit  the  language  of  the 
senses  as  translated  through  the  judgment  of  the 
witness,  and  certified  by  his  solemn  asseveration. 
The  question  then  for  decision  is  not  one  of  infer- 
ence, but  of  credibility.  It  is  true  that  the  credi- 
bility of  the  witness  is  itself  a  matter  of  inference, 
which  must  be  gathered  from  his  demeanour  and 
surrounding  circumstances.  But  when  we  are  satis- 
fied as  to  his  veracity  and  judgment,  the  adoption  of 
his  statements  follows  as  an  included  consequence. 
It  is  different  in  Presumptive  Evidence.  The  same 
question  of  credibility  occurs  at  the  outset ;  and  the 
judge  or  jury  has  to  decide  a  similar  and  preliminary 
inquiry  into  the  veracity  and  accuracy  of  the  witness ; 
but  this  is  only  a  first  and  easy  stage  of  reasoning. 
When  the  reality  of  the  collateral  fact  has  once  been 
established,  the  judgment  must  trace  its  relation  to 
the  matter  in  issue.  It  must  not  disdain  to  weigh 
remote  analogies,  distant    affinities,  nor    even  im- 
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)  possibilities.  On  the  other  hand,  it  must 
Tupulottsly  the  tendency  to  oyer-ieflnement, 
iti&tes  many  subtle  and  imaginative  minds, 
nowledge  of  the  world,  and  an  extensive 
ice  of  hiiman  Datnre,  can  enable  men  to 
ne,  and  that  only  in  their  own  minds,  what 
LHtiQction  between  that  proximate  or  recondite 
tanoe,  which  suggests  irresistibly  the  truth  or 
>d  of  a  propositioQ,  and  that  irrelevant,  ob- 
and  sospioiouB  form  of  hypotheeiB,  wbioh 
us  as  irresistibly  in  making  it  the  basis  of 
tion  or  negation  (a). 

t.  V.  BurdeU{b),  Abbott,  C.  J.,  sMd:— "A 
ption  of  any  fact  is  properly  an  inference  of 
ot  from  other  facts  that  are  known ;  it  is  an 
easoning :  and  much  of  human  knowledge  on 
ects  is  derived  from  this  souroe.  A  fact  must 
inferred  without  premises  that  will  warrant 
erenoe;  but  if  no  fact  could  thus  be  ascer- 
by  inference  in  a  court  of  law,  very  few 
re  could  be  brought  to  punishment.  In  a 
ortion  of  trials,  as  they  occur  in  practice,  no 
roof  that  the  party  accused  actually  committed 
ae  is  or  can  be  given :  the  man  who  is  charged 
left  is  rarely  seen  to  break  the  house  or  £ake 
da ;  and  in  cases  of  murder,  it  rarely  happens 
3  eye  of  any  witness  sees  the  fatal  blow  struck, 
joisonous  ingredients  poured  ioto  the  cup.    In 
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drawing  an  iufereace  or  conclusion  from  ft 
regard  must  always  be  had  to  the  nature 
ticular  caae,  and  ihs  facility  that  app 
afforded  either  of  explanation  or  contradi 
person  is  to  be  required  to  explain  or  cont 
enough  has  been  proved  to  warrant  a  reac 
just  condusion  against  him,  in  the  absenc 
nation  or  contradiction ;  but  when  such 
been  given,  and  the  nature  of  the  case  is 
admit  of  explanation  or  contradiction ;  if 
eion  to  which  the  proof  tends  be  ontru 
accused  offers  no  explanation  or  contnu 
human  reason  do  otherwise  than  adopt  tli» 
to  which  the  proof  tends  ?  The  premisf 
more  or  less  strongly  to  the  conclusion,  ai 
be  taken  not  to  draw  the  conclusion  hastl 
In  the  same  case  his  lordship  recognize< 
which,  although  laid  down  by  Lord  H 
correct  to  a  large  extent,  does  not  appea 
to  other  cases,  to  be  true  universally.  Tl 
Never  to  convict  where  the  corpits  deltc. 
fitantial  crime  or  act  of  guilt)  is  not  estab 
In  Eram  V.  Emm  {d).  Lord  Stowell 
has  been  asked,  and  very  properly  aek 
courts  of  justice  admit  presumptive  proo: 
expect'  ocular  proof  in  all  cases  P  I  tak< 
be  this : — If  you  have  a  criminal  fact 
you  may  then  take  presumptive  proof  t 
did  it:  to  fix  the  criminal,  having  the 

(o)  2  Hole's  Pleas  of  the  Crown,  290 
{({)  1  Hagrg.  Cou.  lOS. 


PBESUMPTIVE  EVIDENCE.  73 

icii  ;"  .  .  .  but  the  same  learned  judge,  in 
ie  {e},  stated  the  evidence  whioh  is  required 
:  adultery ;  and  his  judgment  there  oontains 
omprehensive  statement  of  this  role.  He 
is  a  fundamental  rule  that  it  is  not  necessarj 

the  direct  fact  of  adultery,  beoause,  if  it 
iTwiae,  there  is  not  one  case  in  a  hundred  in 
it  proof  would  be  attainable ;  it  is  very  rarely 
lat  parties  are  surprised  in  the  direct  fact  of 
In  every  case  almost,  the  fact  is  inferred 
omstances  that  lead  to  it  by  a  fair  and  neces- 
lusion ;  and  unless  this  were  the  case,  and 
is  were  so  held,  no  protection  whatever  could 

to  marital  rights.  What  are  the  circum- 
hich  lead  to  such  a  condumon  cannot  be 
1  universally  .  .  .  beoause  they  may  be  in- 
iversified  by  the  situation  and  character  of 
J8,  by  the  state  of  general  manners,  and  by 
iier  incidental  oircumstanoes,  apparently 
id  delicate  in  themselves,  but  whioh  may 
t  important  bearings  in  dedsions  upon  the 
f  eaae.  The  only  general  rule  that  can  be 
1  upon  the  subject  is,  that  the  oiroumstanoes 
mob  as  would  lead  the  guarded  discretion  of 
hie  and  just  man  to  the  conclusion ;  for  it  is 
td  arash  and  intemperate  judgment,  moving 
pearancee  that  are  equally  capable  of  two 
itions ;  neither  is  it  to  be  a  matter  of  arti- 
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fioial  reaBoning,  judging  upon  suoh  things  dri 
from  what  would  strike  the  careful  and  oauti< 
fflderatioa  of  a  discreet  man.  The  facts  are  i 
technical  nature ;  they  are  facts  det^minal 
common  grounds  of  reason ;  and  courts  ol 
■would  wander  very  much  from  their  proper 
giving  protection  to  the  rights  of  mankind, 
let  themselves  loose  to  subtleties  and  rem 
artificial  reasonings  upon  such  subjects.  Up 
Bubjects  the  rational  and  the  legal  inter^ 
must  he  the  same." 

Presumptions  are  said  to  be  either  presum] 
law  or  of  fact.  Presumptions  of  fact  (termec 
oiviliane  priE3itmptiows  hominis)  are  rebuttal 
even  if  not  rebutted,  are  not  conclusive.  P 
tions  of  law  are  divided  into  those  which  ai 
table,  but,  if  not  rebutted,  are  conclusive  {p 
iiones  Juris),  and  those  which  are  irrebutta' 
therefore  conclusive  {prwsumptiones  juris  et  i 
There  are  also  mixed  presumptions,  or  presu 
of  mixed  law  and  fact. 

In  connexion  with  the  maxim  of  the  law, " 
prwsumpfioni  donee  in  confrarium probetur"  {f 
the  doctrine  of  conflicting  presumptions,  whi< 
in  a  satisfactory  state.  That  when  two  presu 
conflict,  the  stronger  of  the  two  prevails  is 
but  how  to  ascertain  which  of  two  presum] 
the  stronger  in  all  cases  is  a  difficult  mattf 


{/)  A  pregomption  hold*  good  until  the  oontrary  is  es 
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ijB  down  the  following  roles,  which  are 
ar  as  they  go : — 

3<aal  preeamptions  take  preoedenoe  of 
general. 

Bsninptions  derivecE  from  the  course  of 
aature  are  stronger  than  oasoal  presump- 
tions. 

esumptions  are  favoorod  which  give  va- 
lidity to  acts. 

le  presumption  of  innooenoe  is  favoured  in 
law. 

w  presumes  innocence. 

riFsvmptio  juris  running  through  the  whole 
lo  person  shall  in  the  absence  of  proof  he 

0  have  done  any  act,  which  amoonta  to  a 
f.the  criminal  law,  or  which  would  subject 
Y  species  of  punishment,  er  involving  any 

forfeiture ;  and  this  is  so,  even  where  the 
i  is  only  one  of  omission,  and  whether  the 
e  party  comes  in  question  directly  or  col- 

Where  any  act  is  required  to  he  done  on 

rt,  BO  that  the  party  neglecting  it  would  be 

1  criminal  neglect  of  duty  in  not  having 
e  law  presumes  the  aEBrmative,  and  throws 
;  of  proving  the  negative  on  the  other  side, 
re  the  plaintiff  declared  that  the  defendant, 
ihartered  his  ship,  put  on  board  a  oombus- 
e  by  which  loss  was  occaaioned,  without  due 

(f)  B«rt  on  Evidenoe,  6th  edit.,  p.  U<. 
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notice  to  tlie  captain,  it  was  held  tliat 
must  prova  his  negative  averment,  bee 
will  not  presume  negligence  whioli  a 
oriminal  neglect  of  duty  (A), 

In  bigamy  the  prosecution  must  provt 
husband  or  wife  was  alive  at  the  date  ( 
marriage  (t).  When  the  prisoner  and  b 
baud  or  wife  have  been  living  apart  foi 
the  prosecution  must  prove  the  prisonei 
of  the  existence  of  such  husband  or 
whether  suoh  husband  or  wife  was  ahvi 
during  the  seven  years  is  a  question  for 
■  This  rule  also  is  subject  to  the  qualifi 
a  negative  averment  be  made  by  one  p 
peculiarly  within  the  knowledge  of  t 
party  within  whose  knowledge  it  lies,  at 
the  a£Smiative,  is  to  prove  it,  and  not 
the  negative  (m).  Thus,  on  an  indiotmi 
poaching  it  is  unnecessary  to  prove  wan 
license ;  and  it  is  enough  to  show  thai 
was  on  the  land ;  for  the  circumstanoef 
sumption  of  illegality,  and  the  jvuy  i 
want  of  license  («). 


(A)  Fer  Lrad  EUenbonmgli,  Wittiamt  t.  Eeit  . 
199. 

{i)  R.  T.  TtBinins,  2  B.  A  AW.  388. 

(i)  a.  T.  Curgmvea,  L.  R.,  1  C,  C.  E.  1 ;  35  : 
14  W.  E.  45. 

(/)  S.  T.  lutnUy,  L.  B.,  1  C.  C.  B.  196 ;  38  L. 
W.  R.  685. 

(n)  Per  Bft^le;,  J.,  S.  t.  Tumtr,  6  U.  £  S.  21 

(fl)  R.  T.  Woed,  1  D.  ft  B.  1. 
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T  the  Poaching  Act,  1862  (o),  proof  that 
ants  were  foimd  on  a  highway  at  6  a.m. 
full  of  hares  and  rabbits,  and  with  nets 
,  or  with  nets  that  were  wet,  has  been  held 
icient  for  magistratea  to  convict  them  of 
ained  the  game  by  unlawfully  being  upon 
rsuit  of  game,  or  haying  used  the  nets  for 
taking  game,  without  actual  proof  of  the 
being  upon  the  land  or  using  the  nets  (p) ; 
g  under  the  circumstances  a  reasonable 
in  against  the  men,  nule^  they  could  give 
nation  of  the  appearances  against  them. 

el  inhonesta  non  sunt  in  lege  prcesu- 

leral  rule  the  law  will  not  presume  fraud, 
t  be  both  pleaded  and  proved,  or,  at  least, 
l/acie  evidence  of  it  given,  when  it  will  lie 
osite  party  to  disprove  the  allegation  (5) ; 
xiiine  holds  good  even  in  the  cose  of  third 
hose  conduct  comes  in  question  collate- 
So  Equity  will  never  presume  a  fraud 
wer  of  appointment  {^).     Equity,  however. 
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goardian,  trustee;  if  a  person  standing  in  these 
relations  to  client,  ward,  or  cestui  que  trusty  takes  a 
gift  or  makes  a  bargain,  the  proof  lies  upon  him  that 
he  has  dealt  with  the  other  party,  the  client,  ward^ 
&c.,  exactly  as  a  stranger  would  have  done,  taking  no 
advantage  of  his  influence  or  knowledge,  putting  the 
other  party  on  his  guard,  bringing  everything  to  his 
knowledge  which  he  himself  knew.  In  short,  the 
rule  rightly  considered  is  that  the  person  standing  in 
such  relation  must,  before  he  can  take  a  gift  or  even 
enter  into  a  transaction,  place  himself  in  exactly  the 
same  position  as  a  stranger  would  have  been  in,  so 
that  he  may  gain  no  advantage  whatever  from  his 
relation  to  the  other  party,  beyond  what  may  be  the 
natural  and  unavoidable  consequence  of  kindness 
arising  out  of  that  rektion."  The  rule  extends  to 
cases  of  parent,  solicitor,  spiritual  adviser  and  medical 
attendant,  and,  indeed,  to  every  case  in  which  two 
persons  are  so  situated  that  one  may  obtain  consider- 
able influence  over  the  other  (a).  Where  a  deed  con- 
ferring a  benefit  on  a  father  is  executed  by  a  child 
who  is  not  emancipated  from  his  father's  control,  the 
onus  is  on  the  father  to  show  that  the  child  had  inde- 
pendent advice  and  executed  the  deed  with  a  full 
knowledge  of  its  contents  (i).  In  the  case  of  Rhodes 
T.  Bate  (c),  Turner,  L.  J.,  expressed  an  opinion  that 
in  cases  of  trifling  benefits  the  court  would  not  inter- 
fa)  Cook  T.  Lam<Atey  15  BcftT.  239 ;  cf .  Allcard  v.  Skinner^  L.  B., 
36  Ch.  D.  145 ;  and  particalarly  tho  jadgment  of  Lindley,  L.  J. 

{h)  Bainhrigge  v.  Broicne,  L.  R.,  18  Ch.  D.  128;   60  L.  J.,  Ch. 
522 ;  29  W.  R.  782. 

(c)  L.  R.,  1  Ch.  258 ;  35  L.  J.,  Ch.  267  ;  14  W.  R.  292. 
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fere  to  set  them  aside  upon  the  mere  proof  of  influenc  e 
derived  from  the  existence  of  a  confidential  relation- 
ship, but  would  require  proof  of  mala  fides^  or  of 
undue  or  unfair  exercise  of  the  influence.     Neither  at 
Common  Law  nor  under  the  Statute  of  Elizabeth 
could  an  intention  to  defraud  creditors  be  presumed  ^ 
but  recent  legislation  with  regard  to  bankruptcy  pro- 
ceeds on  the  basis  that  such  a  presumption  exists  in 
certain  cases.     The  Bankruptcy  Act,  1883  (d)^  s.  91, 
enacts  that  any  settlement  of  property,  not  being  an 
ante-nuptial  settlement  made  in  good  faith  for  valu- 
able consideration,  or  one  made  on  or  for  the  wife  or 
children  of  the  settlor  of  property  accruing  to  the 
settlor  ^^jure  mariti,^'  is  void  if  the  settlor  becomes 
I  bankrupt  within  two  years  of  its  date :  and  if  the 

settlor  becomes  bankrupt  'within  ten  years  of  its  date, 
such  a  settlement  is  void  unless  those  claiming  imder 
it  can  show  that  he  was  at  the  time  of  making  it  able 
to  pay  all  his  debts  without  the  property  comprised 
therein. 

Again,  the  law  presumes  strongly  in  favour  of 
marriage  (e) ;  the  maxim  being  "  semper  prcesumitur 
pro  matrimonio/^  and,  as  was  said  by  Lord  Lyndhurst 
in  Morris  v.  Davies  (/),  and  approved  by  Lord  Cot- 
tenham  in  Piers  v.  Piers  (</),  "  this  presumption  of 
law  is  not  lightly  to  be  repelled.  It  is  not  to  be 
broken  in  upon  or  shaken  by  a  mere  balance  of 

(d)  46  &  47  Vict.  c.  62. 

(e)  Fox  V.  Bearblock,  L.  R.,  17  Ch.  D.  499 ;  60  L.  J.,  Ch.  489 ; 
29  W.  R.  661. 

(/)  5  CI.  &  Fin.  163. 
{g)  2  H.  L.  C.  362. 
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Cohabitation  is  therefore  presumptire 
larriage,  except  in  the  case  of  a  proseou- 
aiy.  Lord  Eldon  once  said  that  in  cases 
on  the  presumption  is  in  favour  of  its 
and  this  is  particularly  bo  after  a  long 
me  (i*). 

Iso  presumes  strongly  in  favonr  of  the 
F  children.  A  child  bom  after  marriage 
)  wife  was  pregnant  at  the  time  of  the 
lonclusively  presumed  to  be  the  child  of 
So  every  child  bom  subsequent  to  the 
1  be  presumed  to  be  the  child  of  the 
it  this  presumption  can  be  repelled  by 
ud  also  hy  the  conduct  of  the  parties 
hole  of  the  res  gegttp,  raising  a  strong  and 
)nclafiioQ  that  the  child  bora  was  not  the 
husband,  but  the  child  of  another  "  (A), 
mee  to  repel  the  presumption  must  be 
ict,  satisfactory,  and  conclusive  (/),  as  the 
is  one  which  is  not  lightly  to  be 
It  is  sometimes  repelled  by  evidence 
non-access  is  inferred,  and  non-acoeas 

iiw  T.  CuHBinghanu,  2  Dowl.  SOT ;  Fi*ri  t.  Fitri, 
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will  1m  presumed  after  the  date  of  a  d 
decree  for  judicial  separatjon,  or  of  an 
rizing  non-coliabitation  under  s.  4  of  tiii 
Causes  Act,  1878  {41  &  42  Vict.  o.  19) 
husband  or  ^rife  can  give  evidence  of  i 
the  purpose  of  haatardising  a  child  (o). 
If  a  bond  be  given  by  a  man  to  a 
whom  he  is  cohabiting  at  the  time,  the 
sumption  that  it  is  given  in  considerat 
cohabitation  (j)). 

The  law  presumes  that  every 
tends  the  probable  conseqm 
acts. 

Thus,  in  homicide,  when  the  deat 
malice  is  presumed;  and  it  is  for  th 
prove  the  extenuating  circumstances 
reduce  the  act  from  murder  to  manslB 
justifiable  or  excusable  homioide  (q) ;  a 
death  of  another  person  is  caused  by  : 
of  the  prisoner,  he  is  guilty  of  murder, 
posely  drove  a  carriage  furiously  amon, 
of  people,  or  discharged  a  loaded  gun  i 
of  a  crowd  (r). 

So  a  person  carrying  a  child  suffe 


(n)  mihfrington  v.  Sitheringtim,  L.  R.,  12  P.  ] 
P.  78 ;  67  L.  T.  533 ;  3G  W.  R.  12. 

(o)  See  aa  to  evidence  of  noa-access,  post,  ch.  i 
(p)  Valtana  v.  Blegdtn,  L.  R. ,  28  Ch.  D.  353  ; 
(g)  Per  Lord  Ellenborougb,  R.  t.  Dixon,  3  M. 
(r)  1  Hale,  P.  C.  476. 
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lisea^e  along  a  publlo  highway,  bo  as  to 
he  health  of  passengers,  was  held  to  be 
misdemeanour,  without  proof  of  an  int«ut 
arson  should  catch  the  disease  (a) ;  and, 
e  a  person  had  published  a  pamphlet  with 
:  tendency,  it  was  held  to  be  no  defence 
d  done  so  with  the  bona  fide  purpose  of 
e  errors  of  the  Romish  Church  {t).  Where 
3W  that  his  departure  from  England  would 
torol  and  necessary  effeot  of  defeating  and 
s  creditors,  he  was  held  to  have  departed 
ntent,  and  to  have  committed  an  act  of 

ion  for  libel,  it  was  held  that  a  judge  was 
eaving  it  to  a  jury  to  say  whether  the 

stended  to  injure  the  plaintiS,  inasmuch 
ndency  of  the  libel  was  injurious  to  the 
e  defendant  must  be  taken  to  have  in- 
consequence of  his  own  act  {x). 


7r(esumuntur  riti  esse  acta. 

idm  is  on  expression  in  a  short  form  of  a 
probability,  and  of  the  propriety  in  point 
ictinir  on  such  nrobabilitv.     The  maxim 


84  LAW  OF  EVIDENCE, 

expresses  an  inference  which  may  i 
drawn  when  an  intention  to  do  some 
established;  when  the  evidence  is  ct 
that  intention  having  been  carried  in 
proper  way ;  but  when  the  actual  obse: 
due  formalitiee  can  only  be  inferred  t 
probability.  The  maxim  is  not  want* 
observance  ia  proved,  nor  has  it  any  pla 
observance  is  disproved.  The  maxim  o 
question  where  there  is  no  proof  on( 
other ;  but  where  it  is  more  probable  i 
intended  to  be  done  was  done,  as  it  o 
been  done,  to  render  it  valid ;  rather  th 
done  in  some  other  manner  which  wou 
intention  proved  to  exist,  and  would  n 
j)roved  to  have  been  done  of  no  effect  {p 
It  is  a  general  presumption  of  law  ■ 
acting  in  a  pubfic  capacity  is  duly  aul 
do,  and  there  is  a  similar  presumption 
officer  acting  in  eseeution  of  a  pubUc  tr 
duty  (s) ;  and  therefore  it  is  presumec 
act  as  justices  of  the  peace,  or  as  constal 
duly  appointed  (ff) .  On  an  indictmei 
committed  perjury  before  a  surrogate  o 
aatical  Court,  proof  that  the  person  who 
the  oath  acted  as  surrogate  has  been  1 
primd  facie  evidence  that  he  had  been  di 

(y)  Per  lindley,  L.  J.,  in  JSarrU  t.  KnigAi,  L.  '. 

(;)  Pep  Lord  Kllenborougb,  Jt.  y.  Vfrehi,  3 
per  Blaokbiui],  J.,  Wadiington  v.  Jtottrtt,  L.  1 
37  L.  J,,  Q.  B.  266 ;  16  W.  E.  1040. 

(a)  Barryman  t.  Wiu,  4  T.  B.  366. 
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athority  to  administer  tlie  oath  {().  This 
a  has  been  adopted  hy  the  legislatare  in 
:  excise  (c)  and  custom-house  officers  (d). 
tes  not  apply  to  private  appointments,  such 
[lectors,  or  a  town-olerk  (e),  for  in  these 
ipointments  must  be  proved.  A  privata 
such  as  a  deed,  bill  of  exchange,  or  promis- 
8  presumed  to  have  been  written  at  the 
it  bears  date  (/),  and  this  extends  even  to 

Where  indentures  of  a  pauper's  appreu- 
ald  have  been  invalid,  if  not  executed  in 
with  the  rules  of  the  Poor  Law  Commis- 
l  there  was  no  evidence  to  show  that  their 
had  been  observed,  it  was  held  that,  in  the 

contradictoiy  evidence,  it  must  he  pro- 
;  the  regulations  had  been  observed  (h). 
Ij,  the  orders  of  justices  will  be  presumed 
n  made  according  to  all  statutory  f ormali- 
hus,  when  to  prove  a  paiish  apprentice- 
aiy  evidence  of  a  lost  indenture  was  ad- 
raa  presumed  that  the  indenture  had  been 
cording  to  all  the  requisites  of  56  Geo.  3, 
lOse  there  was  evidence  that  an  arrange- 


i 


ijlimfrT— 
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lent  for  the  apprenticeship  had  been  ina< 
lagistratee,  and  that  an  apprenticeship  ha 
lently  existed  {k) ;  hot  it  seeme  that  it  'v 
herwise  where  there  is  no  such  evidence  ( 
lie  in  similar  oases  has  been  extended  to  the 
lat  that  may  be  presumed  which  accounts  re 
ir  an  esisting  state  of  things ;  and  then 
>ct  that  a  person  served  an  apprenticeship 
resumption  that  he  was  duly  hound  an  ap 
I  as,  the  indenture  having  been  sought  for 
I  create  a  settlement  by  apprenticeship  (m). 
The  fact  of  a  marriage  having  taken  plaot 
tgistrar  in  a  chapel  raises  the  presumption 
lapel  was  properly  registered,  and  the 
igal  (n)  ;  and,  in  support  of  a  plea  of  coi 
irtificate  of  the  defendant's  marriage  in  t 
atholic  Chapel  according  to  the  rites  of  tha 
ith  evidence  of  subsequent  cohabitation,  we 
e  pritiid  facie  proof  of  a  valid  marriage  unt 
Vill.  4;  c.  85,  the  same  presumption  arising 
revious  case  (o).  In  short,  wherever  a  mar 
een  solemnized,  the  law  strongly  presumes 
tgal  requisites  have  been  complied  with  (p) ; 
lot  of  the  ceremony  of  marriage  having  I 
irmed  by  a  clergyman  in  a  place  where  Divir 


(I)  S.  T.  BrBodhtrnpalon,  1  K.  i  B.  IM. 
(/)  S.  V.  Stmehousi.  10  Q.  B.  234. 
(m)  R.  T.  Fordmgbridgt,  E.  B.  &  E.  678, 
(b)  S.  t.  Maiiwaring,  1  D.  &  B.  139. 
(o}  Sichtl  T.  Lambert,  15  C.  B.,  N.  3.  781. 
[ttomeg-Gencral,  h.  R.,  1  App.  Cas.  6S6. 
(;•)  Smtth  T.  Etam,  1  PbiU.  291. 
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perfonned  raises  the  preaumption  that  the 
dnlj  lioeoBed  for  marriageB  {g).  A  foreign 
is  presumed  to  have  heen  celehrated  with  the 
oities  required  hy  the  law  of  the  phice  where 
(r).  A  memoraudum  written  on  the  face 
ositioD  deed,  aocording  to  Beot.  196  of  the 
!y  Act,  1861,  waa  held  primd  facie  evidence 
idavit  waa  delivered  to  the  chief  r^istrar  in 
)  with  sect.  192,  together  with  the  deed  (») ; 
oduction  of  a  hill  of  sale  with  a  memoran- 
fying  that  a  oopj  had  heen  filed,  was  held 
:  evidence  of  the  requirements  of  the  Bills 
.ct,  1854,  having  been  complied  with  {t) ; 
reduction  of  a  certificate  under  the  seal  of 
I's  Bench  Division  that  an  affidavit  and 
f  Bale  were  filed  was  held  not  to  obviate  the 
if  producing  the  copy  bo  filed  {it). 
be  eee^  from  these  cases  that  the  rule  has 
ided  from  the  acts  of  public  servants  to  the 
pubUc  and  even  some  private  instruments. 
lie  records  are  evidence  of  their  own  au^en- 
may  now  generally  be  proved  by  ezempli- 
'  examined  copies  {x) .     It  would  also  appear 

■rtincttt,  L.  H.,  1  Q.  B.  D.  448 ;  45  L.  J.,  M.  C.  71 ; 
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have  been  complied  with  in  respect  of  a 
be  attestation  clause  is  in  the  usual  form  (c) . 
"e  is  no  attestation  clause,  or  when  it  is  not 
il  form,  Courto  of  Law  will,  it  seems,  pre- 
ilianoe  with  all  formalities  in  respect  of  a 
id  the  tendency  of  a  Court  of  Probate  will 
effect  to  the  testator's  intentions  (t).     Of 

evidence  of  attesting  witnesses  may  rebut 
iption  of  due  execution  (/) ;  but  when  a  will 

the  face  of  it  to  have  been  duly  attested, 
mding  circumstances  imply  that  this  was 
trary  evidence  of  one  attesting  witness  will 

the  presumption  of  due  execution  {g). 
I  recollection  of  the  attesting  witnesses  is 
but  the  undisputed  facts,  the  probabilities 
',  and  the  ecidentia  ret,  are  in  favoiu-  of  due 
such  execution  will  be  presumed  (A) .  It 
be  remarked  that  when  a  will  is  traced  to 
Y  of  the  testator  and  is  not  forthcoming, 
le  absence  of  other  evidence,  it  will  be  pre- 
;the  testator  destroyed  it  tifliffio  revocandHi) ; 
)reEuniption  may  be  rebutted  by  the  facts, 

be  more  or  less  strong  according  to  the 


•mU  T.  Butler,  3  S.  &  T.  680. 
rg  V.  Burdetl,  10  C.  &  F.  SIO. 
good*  of  Rett   Si  T,  J     P  Tir   ^ 
'.  Croft,  34  ] 

A  T.  2fi&. 

B.  S60. 
r.  FMlUpf,  I 
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oharact«r  of  the  custody  whtoh  the  testator 
the  will "  (A:).  A^j^ain,  where  signiiig  an 
are  proved,  the  courts  will  presume  the  del 
deed  (/).  So  it  will  be  presumed  that  a 
ment  lost  or  not  produced  after  notice 
stamped  (m) ;  imleEs  there  is  evidence  tl 
tnaiaed  without  a  stamp  for  some  time 
exeoution,  in  which  case  the  onus  is  shifted 
upon  the  party  who  relies  on  the  dooumen 
an  instrument  is  produced  bearing  adhesiv 
properly  cancelled,  it  will  be  presumed  t 
affixed  at  the  proper  time  (t>). 

With  regard  to  alterations  in  docum 
general  rule  is,  that  the  party  producing  a 
document  in  evidence  must  explain  the  a 
but  in  the  case  of  deeds  and  all  documents 
is  an  offence  to  alter  after  completion,  then 
sumption  that  alterations,  if  any,  were  ms 
execution  in  the  one  case,  and  before  c< 
in  the  other  (p).  In  the  case  of  wills  the 
tion  is  that  an  alteration  was  made  afti 
tion  (q),  but  Liord  Fenzanoe  has  stated  t 

(t)  Per  Cookbum,  C.  J.,  Saffdm  v.  Lord  SI.  lamard 
P.  B.  218  :  45  L.  J.,  P.  D.  &  A.  62  ;  24  W.  E.  801.  : 
the  presumption  waa  rebutted. 

(/)  Hall  y.  Miniridge,  12  Q.  B.  8B9. 

(m)  S.  V.  L<mg  Buckley,  7  East,  45. 

(h)  Maritte  Jniaranee  Co.  T.  BavUide,  L.  R.,  6  E.  & 
L.  J.,  P.  C.  173. 

(s)  Bradlaugh  T.  De  Jlitt,  L.  B.,  3  C.  P.  286;  371 
146;  16  W.  E,  1128. 

(p)  Doe  T.  CalomoT,,  16  Q.  B.  745. 

({)  Citop*  V.  Bockett,  4  Uoore,  P.  C.  449  ;  Do*  v.  Pobi 
747. 
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iistinotioa  l)etween  interlineations  and 
ad  in  a  cose  of  interlineations  (r)  he 
dng  regard  to  the  int«nial  evidence  of 
;  itself,  he  vaa  not  bound  to  presume 
ade  after  execution.  There  ia  no  pr&- 
t  blanks  filled  up  in  different  ink  were 
ifter  execution  {«).  In  the  case  of  bills 
and  promissory  notes,  the  64th  section 
of  Exchange  Act,  1882  (t),  enacts  as 
Where  a  bill  or  acceptance  is  materially 
lit  the  assent  of  all  parties  liable  on  the 

is  avoided,  except  as  against  a  party 
elf  made,  authorized,  or  assented  to  the 
i  subsequent  indoraers ;  provided  that, 

has  been  materially  altered,  but  th* 
not  apparent,  and  the  bill  is  in  the 
older  in  due  course,  Buoh  holder  may 
of  the  bill  as  if  it  had  not  been  altered, 
Eorce  payment  of  it  according  to  its 
>r.  (2)  In  particular  the  following 
:e  material,  namely,  any  alteration  of 

sum  payable,  the  time  of  payment,  the 
lent,  and,  where  a  bill  has  been  accepted 
I  addition  of  a  place  of  payment  without 
s  assent."     This  section  includes  pro- 
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Tight  ehoold  be  presumed  to  bare  had  a 
Id,  if  such  a  legal  origin  was  possible,  and 
courts  will  presume  that  those  acts  were 

those  ciroumsfances  existed  whioh  were 
o  the  creation  of  a  valid  title  (e).   Therefore, 

long  enjoyment  of  a  pew,  coupled  with  acta 
Id  have  heen  illegal  unless  there  had  been 

a  faculty  was  presumed  (/).     So,  too, 

and  user  of  a  fisheiy  as  several,  if  oon- 
a  EufEcient  period,  justifies  the  presomp- 
t  had  its  origin  legally  and  not  illegally, 
riod  at  which  the  law  permitted  it  rightfully 
te(j;).  The  presumption  of  a  lost  grant 
mption  of  fact,  and  therefore  rebuttable, 
ase  involving  this  presumption  is  tried  by 
thout  a  Jury,  the  judge  ought  to  find  the 
T  non-existence  of  the  lost  grant  as  a  fact; 
i  with  a  jury,  it  is  for  the  jury  to  find  the 
evidence  is,  of  couree,  admissible  to  prove 
was  never  in  fact  such  a  grant  (A).     Since 

of  law  and  equity,  the  possibility  of  an 
irigin  must  be  negatived  as  well  as  that  of 
gin  (i). 

■d  HewcheU  in  FhiUip,  v.  Bailidaif,  L.  R.  (1891),  A. 

t  T.  BaUiday,  L.  B.  (IS9I),  A.  G.  228 ;  S4  L.  T.  745 ; 

tt  T.  Suite  vfDenmihin,  L.  B.,  B  App.  Gas.  16S  ;  31 

ett,  L.  J.,  Aagui  v.  Ballon,  L.  B.,  4  Q.  B.  D.  201 ; 
B.  246  ;  27  W.  E.  630. 

wea,  J.,  Ballon  t.  AHgut,  L.  B.,  6  App.  Cos.  783 ;  ED 
721  ;  30  W.  R.  203, 
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It  may  be  observed,  while  dealiag 
preamnption,  that  bj  the  Lunacy  Act, 
sect.  329,  it  is  enacted  that  when  a  quee 
in  proceedings  under  the  act  whether  a  : 
is  not  a  licensed  house,  or  a  registered  h<ffi 
to  be  presumed  not  to  be  so  licensed  or 
unless  the  licence  or  certificate  of  regi 
produced,  or  sufficient  evidence  is  given  th( 
or  certificate  of  registration  is  in  force. 

Presumptions  as  to  Post  Letters. 

It  may  be  useful  to  collect  together  ii 
the  most  important  presumptions  as  to  p 
They  are  as  follows : — 

1st.  If  a  letter  be  found  to  have  beei 
addressed,  posted,  and  not  returned,  i 
presumed  to  have  arrived  at  its  destinal 
evidence  is  given  sufficient  to  rebut  the 
tion  (/).  This  presumption  has  been  adof 
legislature  in  many  acts  of  parliaraent,  bu 
diiferenoe,  that  no  rebutting  evidence  is  . 
and  therefore  the  presumption  is  conclus: 
the  63rd  section  of  the  Companies  Act,  1 
— "  Any  document  to  be  served  by  post  o 
pany  shall  be  posted  in  such  time  as  to  a 
being  delivered  in  the  due  coiu^e  of  deli^ 
the  period  (if  any)  prescribed  for  the  serv: 
and  in  proving  service  of  such  document 

(i)  53  &  5*  Vict.  0.  fi. 

(()  ITarTtn  t.  JFairen,  I  C.  M,  &  E.  250. 
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0  prove  that  such  document  was  properly 
ad  that  it  was  put  ae  a  prepaid  letter  into 
ffioe."  And  by  sect.  142  of  the  Baok- 
:,  1883,  "  all  notices  acd  other  docoments, 
rioe  of  which  no  special  mode  is  directed, 
it  bj  prepaid  post  letter  to  the  last-known 
the  person  to  be  served  therewith." 

4.  letter  is  presumed  to  have  arrived  at  it« 

1  at  the  time  at  which  it  wonld  be  delivered 
linary  course  of  postal  business,  and  the 
lever  held  answerable  for  any  delay  which 
its  transmission  through  the  poet  (m) ;  bo 
■Q  any  notice  has  to  be  given  on  a  par- 
f,  it  is  sufficient  to  post  it  so  that  it  would, 
linary  course,  arrive  at  its  destination  on 
md  if  it  is  delayed  in  the  post  the  sender 
ponsible  for  the  delay  (k).  This  is  im- 
,  reference  to  notices  to  quit  and  notices  of 

Here  may  be  alluded  to  the  rule  laid 
he  House  of  Lords  mI)uiilop\.Siggim{o), 
tract  to  buy  goods  entered  into  by  letter  is 
when  the  letter  of  acceptance  is  posted ; 
le  was  held  to  be  the  same,  in  the  case  of 
to  take  shares,  by  the  Court  of  Appeal  in 
Lq  Harrin'  case  {v\.    It  makes  no  difference 
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as  the  letter  of  acceptaoce  is  delivered  to 
office  {q),  but  this  rule  only  applies  when  tl 
Btanoes  of  the  case  are  such  that  it  must 
^thin  the  contemplation  of  the  parties  that 
to  the  ordinary  usages  of  mankind  the  post 
used  as  a  means  of  communicating  the  acoe 
By  sect.  26  of  the  Interpretation  Act,  1 
is  enacted  as  follows :  "  Where  an  act  pa 
the  oommencement  of  this  act  authorizes  ( 
any  document  to  be  served  by  post,  wl 
expr^sion  '  serve '  or  the  expression  '  give ' 
or  any  other  expression  is  used,  then, 
contrary  intention  appears,  the  service 
deemed  to  be  effected  by  properly  addre 
paying,  and  posting  a  letter  containing  the 
and,  unless  the  contrary  is  proved,  to 
effected  at  the  time  at  which  the  letter 
delivered  in  the  ordinary  course  of  post." 

3rdly.  Where  it  is  necessary  to  prove 
is  in  general  sufficient  to  prove  that  the 
delivered  to  the  clerk  whose  duty  it  wi 
ordinary  course  of  business  in  the  offio( 
letters  to  the  post ;  but  this  is  not  a 
presumption  like  the  second,  nor  is  it  so 
the  first, 

4thly.  Whenever  a  letter,  whether  sent 
by  hand,  is  proved  to  have  been  eorreotlj 


{g)  Botue&old  Fin  Iiuuranei  Cb.  v.  Qrimt,  L.  R.,  4 
4S  L.  J,,  Ei.  677 ;  27  W.  R.  858. 

(r)  Eenthom  t.  Fretir,  L.  R.  (1892),  2  Ch.  27. 
(()  62  &  £3  Tict.  c.  63. 
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to  the  clerk  or  servant  of  the  person  to 
addressed,  it  will  be  presumed  that  it 
I  hands,  although  this  presumption  can 

)■ 

I  post-mark  on  a  letter,  if  decipherable, 
mption  that  the  letter  vas  in  the  post 
id  place  specified  in  such  poet-mark,  but 
a  rebuttable  presumption  (u). 
observed  that  by  sect.  329  of  the  Lunacy 
,  it  is  provided  that  "  when  any  person 
against  nnder  this  Act  on  a  chai^  of 
ransmit  or  send  any  copy,  list,  notice, 
port,  or  other  document  required  to  be 
JT  sent  by  such  person,  the  burden  of 
le  same  was  transmitted  or  sent  withia 
lired  ahall  lie  upon  such  person ;  but  if 
the  testimony  of  one  witness  upon  oath 
jy,  list,  notice,  statement,  report,  or 
1  respect  of  which  the  proceeding  is 
roperly  addressed  and  put  into  the  post 
or  (in  case  of  documents  required  to  be 
immissioners,  or  a  clerk  of  the  peaoe  or 
oardians)  left  at  the  office  of  the  com- 
ir  of  the  clerk  of  the  peace  or  clerk  to 
ich  proof  shall  be  a  bar  to  all  further 
in  respect  of  such  charge." 


(0  Maegregsr  t.  Kelfy,  3  Ex.  TM. 
(■)  £.  V.  Jehntm,  7  Eait,  flS. 
(*)  S3  &  64  Vict.  0.  5. 


Omnia  prceaumuniur  contra  spoliat 

If  a  man,  by  his  own  -wrongful  act,  ■ 
evidence  by  which  the  facte  of  the  ca 
manifcBted,  every  presumption  to  hia  ( 
oonBistent  with  the  facts  admitted  or  pi 
adopted.  So,  too,  Courts  ol  Justice  lo 
utmoat  BuepicJon  on  the  conduct  of  pai 
tentionally  keep  secret  matters  at  a  tim< 
might  be  explained,  and  divulge  them  v> 
years  may  have  made  contradiction  or 
impossible  (y).  In  Annory  v.  Delan 
plaintiff,  a  boy,  had  found  a  jewel,  wh 
for  inspection  to  the  defendant,  a  jewe 
trover  for  it,  it  was  held,  that  unless  tl 
produced  it,  the  jury  must  presume  it 
first  water,  and  make  the  value  of  the 
that  would  fit  the  socket  the  measu 
damages;  but  tbit>  presumption  only  i 
there  is  a  suspicion  of  fraud :  so  that  wli 
refused  to  allow  his  former  solicitor  to  g 
of  matters  connected  with  the  prof  essiono 
was  held  that  there  was  no  adverse 
against  him.  Lord  St.  Leonards  saying 
waa  no  analogy  to  the  case  of  Armory  v.  J 
Where  the  deficiency  of  evidence  arises 
gence,  the  party  who  is  accoxmtable  for 
benefited  by  it.     Thus,  where  a  liquor  m 


(y)  C(.  Campbell  v.  Campbell,  L.  R.,  1  So.  A] 

(:)  1  Sm.  L.  C.  153. 

(n)  Wmtaorth  t.  Hogd,  10  H.  L.  Cm.  &S9. 
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d  and  delivered,  and  the  only  evidenoe 
me  hampers  of  full  bottles  had  been 
the  defendant,  but  there  was  no  evidence 
mts  of  the  bottles,  Lord  Elleoborough 
f  to  presume  that  the  bottles  were  filled 
pest  liquor  in  which  the  plaintiff  dealt  (6). 
under  a  first  will  destroys  a  subsequent 
w  presumed  as  against  him  that  the  first 
n  revoked  (c).  On  this  principle,  in  ad- 
lence  of  a  will  proved  to  have  been 
■  the  heir-at-law,  the  judge  of  the  Irish 
bate  said  that  he  should  be  satisfied  with 
Gb  less  cogent  thaji  in  the  case  of  a  lost 
le  refusal,  however,  to  produce  documents 
not  ground  for  any  inference  as  to  their 
Again,  if  an  aoconnting  party  parts 
royB  his  books,  the  strongest  presumptions 
ith  the  rest  of  the  case  will  be  made 
(/).  The  principle  of  presuming  against 
is  adopted  in  International  Law  when 
been  spoliated  by  a  captured  party  {3). 
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00  made  be  equal  to  or  exceed  the  amount  of  the 
legacy  ;  if  it  be  certain  and  not  merely  contingent ; 
if  no  other  distinct  object  be  pointed  out,  and  if  it  be 
tjusdem  generis^  then  an  intention  will  be  presumed 
to  adeem  the  legacy ; — if  the  portion  or  provision  be 
less  than  tbe  amount  of  the  legacy,  an  ademption 
pro  tanto  will  be  at  all  events  presumed  («).   To  raise 
finch  a  presumption  it  has  been  said  (o),  that  it  is  not 
incumbent  on  the  person  who  alleges  a  satisfaction  to 
show  anything  more  than  that  the  testator,  having 
given  a  legacy  of  a  certain  amount,  afterwards  in  his 
lifetime  gave  the  legatee  a  sum  of  money,  the  nature 
of  the  two  gifts  not  being  so  different  as  to  rebut  the 
presumption.     In  Lacon  v.  Lacon  (jt?),  which  was  a 
case  where  a  testator  in  his  lifetime  gave  two  shares 
in  a  partnership  business  to  one  of  his  youngest  sons, 
and  by  his  will  gave  his  shares  in  the  same  business  to 
his  three  sons  equally,  it  was  held  that  the  presump- 
tion of  ademption  was  rebutted  by  the  circumstances 
nnder  which  the  two  shares  were    given    to    the 
youngest  son. 

Thirdly,  it  is  an  established  rule  in  equity,  that 
where  a  debtor  bequeaths  to  his  creditor  a  legacy 
equal  to  or  exceeding  the  amount  of  his  debt,  it  shall 
be  presumed  in  the  absence  of  any  intimation  of  a 
contrary  intention  that  the  legacy  was  meant  by  the 
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(n)  Pym  V.  Lockyer,  5  M.  &  C.  29. 

ifi)  Per  Hall,  V.-C,  Leightm  v.  Leighton,  L.  R.,  18  Eq.  468 ;  22 
W.  R,  839 ;  43  L.  J.,  Ch.  694. 

[p)  L.  B.,  (1891)  2  Ch.  482 ;  39  W.  R.  299 ;  60  L.  J.,  Ch.  403 ; 
64  L.  T.  429. 
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testator  as  a  satisfaction  of  the  debt.  If,  however, 
the  debt  is  upon  a  negotiable  security  (q),  or  upon  a 
current  account  (;•),  there  is  no  such  presumption. 

A  fourth  class  of  presumptions  in  Equity  is  wiii 
respect  to  the  cumulation  of  legacies.     In  Hurst  v. 
Beach  («),  Leach,  M.  R.,  said,  "  Where  a  testator 
leaves  two  testamentary  instruments,  and  in  both  has 
given  a  legacy  simpliciter  to  the  same  person,  the 
court,  considering  that  he  who  has  twice  given  must 
primd  facte  be  intended  to  mean  two  gifts,  awards 
to  the  legatee  both  legacies ;  and  it  is  indifferent 
whether  the  second  legacy  is  of  the  same  amount,  or 
less,  or  larger  than  the  first ;  but  if  in  such  two  in- 
struments the  legacies  are  not  given  simpliciter^  but 
the  motive  of  the  gift  is  expressed,  and  in  both  instru- 
ments the  same  motive  is  expressed,  and  the  same  sum 
is  given,  the  court  considers  these  two  coincidences  as 
raising  a  presumption  that  a  testator  did  not  by  the 
second  instrument  mean  a  second  gift,  but  meant 
only  a  repetition  of  the  former  gift." 

The  doctrine  of  resulting  trusts  arises  from  another 
presumption  adopted  in  Equity.  When  a  transfer  is 
made  of  property  without  any  consideration,  express 
or  implied,  or  any  distinct  trust  stated,  the  transferee 
will  be  presumed  to  be  intended  to  hold  the  property 
in  trust  for  the  transferor ;  and  where  a  person  pur- 
chases property  with  his  own  money  in  the  name  of 
another,  it  will  be  presumed  that  the  property  so 

(q)  Carr  v.  Eastahrooke,  3  Ves.  661. 
(r)  Rawlins  v.  Poucely  1  P.  Wms.  299. 

(«)  6  Mad.  358.    But  see  WiUon  v.  G'Leary,  L.  R.,  7  Ch.  448; 
1  L.  J.,  Ch.  342 ;  19  W.  R.  601. 
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1  intended  to  be  held  in  trust  for  him  who 
pnFchase-inonej.  But  where  one  person 
such  a  relation  to  another  that  there  is  an 
t  on  that  person  to  make  a  provision  for  the 
I  a  pnrehase  or  investment  is  made  in  the 
hat  other,  or  in  the  joint  names  of  that  per- 
he  other,  a  presumption  arises  of  an  int«n- 
ischarge  the  obligation,  and  the  purchase  or 
t,  in  the  absence  of  evidence  to  the  con- 
eld  to  be  a  gift.  Hence  when  a  husband 
itock  into  the  joint  names  of  himself  and 
the  stock  is  the  ■  absolute  property  of  the 
le  is  the  survivor  (t).  So  where  a  father 
property  in,  or  transfere  property  into,  the 
child,  a  gift  is  presumed  (»),  and  the  same 
een  applied  in  the  cases  of  an  illegitimate 
1  there  has  been  recognition  and  filial  treat- 
indof  a  grandchild  whose  fatherwasdead  (y). 
ict  applicable  to  all  cases  where  the  person 
J  or  transferring  stands  in  ioco  parentis  (z) 
er,  on  account  of  the  moral  obligation  of 
r  to  make  a  provision  for  the  latter.  It  was 
:uart,  V.-C,  in  Sa^er  v.  Hughes  (a),  that  in 
jf  a  widowed  mother  there  was  the  same 
3n  as  in  the  case  of  a  father ;  but  Jessel, 

r  T.  ntchtr,  2  M.  &  K.  262. 
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wlarations  of  the  parent  at  the  time  of  the 
IT  purchase  are  admissible  to  rebut  the  pre- 
of  advancement,  but  not  his  subsequent 
inB(/).  Stuart,  V.-C,  once  admitted  the 
of  the  transferor  to  rebut  the  presump- 
Irancement,  bj  showing  that  he  made  the 
under  a  mistake  as  to  its  legal  oonse- 
l).  When  there  is  once  evidence  to  rebut 
[nption  of  advancement,  the  court  is  in  the 
tion  as  a  jury  would  be  (h). 
there  is  proof  of  the  existence  of  a  state  of 
id  no  evidence  of  the  cessation  of  that  state 
,  the  presumption  is  that  the  existing  state 
continues ;  and  therefore,  where  the  ques- 
to  the  life  or  death  of  a  person  who  has 
shown  to  be  living,  the  proof  of  the  fact 
le  party  who  asserts  the  death,  and  it  was 
idered  that  there  was  a  presmnption  that  a 
itinues  alive  until  the  contrary  be  shown  (i) ; 
ow  couriered  that  whether  a  person  is  alive 
L  date  is  a  question  for  the  jury,  and  that 
tence  at  an  antecedent  period  may  or  may 
a  reasonable  inference  that  he  was  living 
quent  date  "  (/).     Where  it  is  proved  that 

FDM  T.  Willianu,  32  Beav.  370 ;  followed  in  ffBritn  v. 
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the  person  has  not  been  heard  of  for  so 
presumption  arises  that  he  is  dead.  Bui 
gumption  will  not  necessarily  be  made  bet 
and  purchaser  (/).  This  presumption  re] 
the  fact  of  death ;  and  the  time  of  deal 
it  is  material,  must  be  a  subject  of  distii 
the  party  interested  in  fixing  the  time  ; 
no  presumption  as  to  when,  during  the 
he  died(fft}-  The  fact  of  the  Court 
having  granted  administration  is  not  sul 
of  death  ("),  It  has  been  stated  that  the 
is  that  on  unmarried  man  who  has  not  b 
for  seven  years  died  without  issue  (o) ;  ai 
is  behaved  to  have  decided  an  unreport© 
Se  Harding,  in  1891,  on  such  a  presum 
on  the  other  hand,  it  was  laid  down  b 
C.  J,,  in  Greaves  v.  Gremicood  (q),  that  iJ 
that  a  man  died  many  years  ago,  and  thei 
to  show  that  he  had  or  had  not  issue, 
presumption  that  either  he  had  or  had  n 
This  statement  of  the  learned  Chief 
be,  and  probably  is,  accurate  if  taken 
the  true  view  of  the  matter  under  « 
seems  to  be  that  where  the  question  of  t 


(I)  Dart's  Law  of  Vendors  and  PurohaserB,  Gth 
{m)  In  re  Fhtne'i  Triitlt,  ubi  sup. ;  In  rt  Zetca'i 
Ch.  3o7 ;  40  L.  J.,  CIi.  507 ;  19  W.  B,  til7, 
(n)  J«  re  lleamUh,  9  W,  E.  475. 
(a)  Seton  on  Decrees,  2nd  ed.,  97S. 
ip)  See  Times  Newspaper  of  May  2Stb,  1S91. 
(;)  L.  R.,  2  Ex.  D.  289 ;  40  L.  J.,  Ex.  2S2 ;  2f 
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given  person  aiiBes  for  the  decisioQ  of  a 
:hat  can  be  done  is  to  prove  facta  whioh 
nunptioQ  of  want  of  issue  (r),  and  then  ask 
io  presume  suoh  failure ;  and  it  has  been 
in  oases  where  the  given  person  had  not 
L  of  for  a  considerable  number  of  years — 
)  years  in  two  cases  (s),  and  seventeen  in 
,  and  inquiries  had  been  made  which  had 
icit  any  information. 

evOTal  persons  have  perished  in  the  same 
he  presumption  was  once  said  io  be  in 
he  survival  of  the  stronger  party  (m)  ;  but 
rbere  it  appeared  that  a  husband,  a  wife, 
two  children,  were  washed  off  from  the 
ihip  by  the  same  wave  and  drowned,  the 
^rds  held,  that  in  the  absence  of  further 
must  be  presumed  that  all  died  at  the 
3nt  (f).  The  same  rule  was  applied  when 
ad  wife  were  both  killed  in  a  railway 
.nd   the    bodies  were   found    two  hours 

roods  have  been  lost  or  damaged  while  in 
'  of  a  bailee  or  his  servants,  it  is  presumed 
e  or  damage  arises  from  bis  negligeuce  {x). 
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This  preBumption  appears  to  arise  as  t 
case  of  a  gratuitoua  bailee  as  in  that  of 
valuable  consideration;  but  the  liabil 
limited  by  the  rules  laid  down  in  Cc 
nard{y). 

Partners  are  presumed  to  have  autho 
their  co-partners  in  all  matters  relating 
nersbip,  but  not  in  matters  unconnected 

The  place  of  a  person's  birtb  is  prea 
that  of  his  domicil  of  origin,  if  it  is  the 
his  parents,  but  the  place  where  a  pe 
must  be  taken  pnm&  facie  as  his  domioil  | 
however,  the  question  is  whether  a 
changed  his  domicil,  continued  residenc 
se  proof  of  an  intention  to  change  {b). 

In  Equity  if  a  person  having  a  partial 
a  settled  estate  pays  off  an  incumbroi 
sumption  is  that  he  intends  to  keep  the 
for  his  own  benefit  (c).  This  presumpt 
rebutted ;  and  whenever  there  is  any  i: 
intention,  be  it  small  or  great,  the  court 
whether  the  tenant  for  life  intended  to 
heritauce  or  not  {d).  Where  a  husband 
incumbrance  on  his  wife's  separate  estate 


(jr)  2LordBajm.  91S. 

(:)  SandUandt  t.  Marih,  2  B.  &  Aid.  S73  ;  Bain 
Camp.  12. 

(a)  Btmpdt  t.  Johiuton,  3  Ve«.  198. 

{*)  Fatienet-v.  Mann,  33  W.  K.  600. 

\c)  Merlni  v.  Morlty,  S  De  O.,  U.  k  O.  610. 

(ifl  Lindiay  t.  £bW  of  Witkhtc,  It.  K.,  7  Eq,  5 
Pitt,  22  Bear.  294. 
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evidence  of  an  intention  to  clear  the  wife's 
Ided  to  the  benefit  of  the  charge  as  against 
[e). 

resumptioa  that,  if  a  tenant  showB  a  receipt 
[1  previous  rent  has  been  paid  by  him  to 
;d  (/),  and  this  presumption  is  one  which 
rong  evidence  to  rebut  it.  A  similar  pre- 
wouM  doubtless  apply  to  all  cases  of 
payments.  No  receipt  (except  a  receipt 
)  is,  however,  conclusive  evidence  against 
except  in  favour  of  any  person  who  may 
induced  by  it  to  alter  his  condition  (^). 
isession  of  a  bill  of  exchange  by  the 
,  or  of  a  note  by  the  maker  (i),  is  primA 
nee  of  payment ;  but  the  possession  of  a 
le  lessor  with  the  seals  cut  off  is  no  evi- 
Burrender  by  written  instrument  according 
ute  of  Frauds  {/.•). 

ffO  parishes  or  properties  are  separated  by 
,  the  presuraption  is  that  the  medium  filum 
actual  boundary  (/) ;  when  they  are  sepa- 
.  river  the  medium  filum  aqute  is  presumed 
actual  boundary.  The  soil  of  a  public 
i  presumed  to  belong  to  the  owners  of  the 
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adjacent  lands  u«gue  ad  medium  filum  via, 
doubted  by  the  Court  of  Appeal  in  Chanci 
whether  this  presumption  applied  in  ihi 
street  in  a  town  (m) ;  and  it  has  been  reoen 
that  it  does  not  apply  in  the  case  of  groui 
intended  to  he  used  as  a  highway  and  ba 
dedicated  to  the  publio  (»).  By  Intemat 
where  two  stateB  are  bounded  by  a  navij 
the  middle  of  the  channel  or  Thalweg  is  p 
be  the  boundary,  with  a  common  right  of 
to  both ;  but  when  it  can  be  proved  that  c 
the  river  was  occupied  before  the  other 
presumed  that  the  first  occupant  has  ai 
title  to  the  river.  The  presumption,  ho 
the  bed  and  soil  of  a  stream  belong  to  t 
owners  does  not  apply  to  a  large  noi 
navigable  lake((i). 

(m)  Bteietl  v.  Corporation  of  Letdi,  L.  R.,  7  Ch.  *; 
4&4. 

(n)  Ltigh  t.  Jack,  L.  B.,  6  £k.  D.  264 ;  49  L.  J. 
W.  E.  452. 

(o)  Jolmiton  V.  BUnmjUld,  Iz.  B.,  S  C.  L.  68. 


(  1"  ) 


CHAPTER  YI. 

EVIDBNCB  IN  MATTERS  OF  OPINION. 

is  the  province  of  the  ju<ige  or  of  the  jary 
lU  inferences  from  facts,  it  follows,  as  a 
tile,  to  which,  however,  there  ore  several 


ness  must  only  state  facts:  and  his 
re  personal  opinion  is  not  evidence. 

iject  of  this  rule  is  to  keep  the  'witness,  as 
possible,  from  trespassing  on  the  functionB 

judge  or  jury;  and  it  is  relaxed  as  often 
linion  of  a  witness  can  he  regarded  in  the 
:  a  presumptive  fact.  Thus,  in  cases  of 
I  medical  witness  cannot  be  asked  whether 
3T8  thai,  the  patient  was  insane ;  for  that  is 

for  the  court  and  jury ;  but  he  may  be 
ether  certain  symptoms  are  indications  of 
and  his  answers  are  evidence  for  the  guid- 
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and  such  witness  asked  whether  the  writ 
letter  could  be  of  Bound  mind ;  hut  whe 
has  been  proved  to  he  in  the  testator'i 
witness  may  he  asked  if  it  is  a  rational  le 

In  the  case  of  S.  t.  Ronton  (6),  which 
that,  in  reply  to  evidence  of  a  prisoner'i 
racter,  the  prosecution  may  call  witness 
that  his  general  character  is  bad ;  it  was 
majority  of  the  judges,  that  witnesses  1 
can  only  speak  as  to  the  prisoner's  reputa 
reference  to  the  nature  of  the  charge,  a: 
give  their  own  opinion  on  the  subject. 

In  actions  of  slander,  where  it  is  ii 
prove  an  innuendo  and  that  the  obvious 
meaning  of  a  word  was  not  that  which 
intended  to  convey  to  the  witness,  the  wil 
be  asked  what  he  understood  by  the  lai 
the  answer  to  such  a  question  would  be  h 
of  an  inference  and  a  mere  personal  o] 
questions  may  be  put  to  him  which  te 
all  the  surrounding  facts  and  circumst 
led  him  to  understand  the  words  in  8 
sense,  and  he  may  he  asked  whether 
irony  in  the  speaker's  tone  at  the  time,  ai 
whether  there  was  anything  to  preven 
imderstanding  the  words  in  their  ordina 
It  has,  however,  been  held  that  in  an 
fraudulently  representing  a  third  person 

(i)  L.  A  C.  620. 

{e)  Baeia  v.  HarlUj/,  3  Exob.  300  ;  Barnttt  r.  A 


riDENCE  IN  MATTERS  OF  OPINION.  113 

s  defendant  maj  call  witnesses  to  give 
n  as  to  such  person's  truBtwortbuieBs  (</). 
sading  case  of  Carter  v.  Boehm  (e)  it  was 
rliether  a  policy  of  insurance  was  vitiated 
icealment  of  facts  which  bad  not  been 
«d  to  the  underwriters,  A  broker  gave 
the  materiality  of  the  facts,  and  stated 
,  that  if  they  had  been  disclosed  the 
d  not  have  been  underwritten ;  but  the 
liis  statement  to  be  inadmissible.  Lord 
aid :  "  Great  stress  was  laid  upon  the 
the  broker;  but  we  all  think  the  jury 
)  pay  the  least  regard  to  it.  It  is  mere 
lich  is  not  evidence ;  it  is  opinion  after 
:  is  opinion  without  the  least  foundation 
previous  precedent  or  usage ;  it  is  an 
ich,  if  rightly  formed,  could  be  drawn 
the  same  premises  from  which  the  court: 
ere  to  detennine  the  cause,  and  there- 
proper  and  irrelevant  in  the  month  of  a 

gment  of  Lord  Mansfield  contains  the 
n  which  mere  opinion  is  not  received  as 
ut  it  is  right  to  state  that  his  view  of 
to  this  particular  case,  has  been  much 
I,  and  that  it  has  been  considered  by 
ed  authorities  {/)  to  come  within  the 
ion  to  the  general  rule. 


am  V.  BumpHead,  2  H.  &  C.  193. 

TUT.  1S05. 

9  D0t«  to  Carltr  r.  Bothm,  1  Sm.  L.  C.  6M. 
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The  general  rule  stated  above  is  subject  to  the 
following  exceptions : — 

Ist  Exception.  On  questions  of  identification 
a  witness  is  allowed  to  speak  as  to  his 
opinion  or  belief  (ff). 

This  applies  to  any  species  of  identification,  whether 
of  persons  or  of  things,  and  especially  to  the  identifi- 
cation of  handwriting. 

2nd  Exception.  A  witness's  opinion  is  re- 
ceivable in  evidence  to  prove  the  ap- 
parent condition  or  state  of  a  person  or 
thing. 

Thus  a  witness  may  state  that  a  person  appeared 
to  him  confused  or  agitated,  rich  or  poor,  young  or 
old,  or  that  a  bmlding  appeared  decayed  or  stable, 
or  that  a  document  appeared  to  be  in  good  or  bad 
condition. 

3rrf  Exception.  The  opinions  of  skilled 
or  scientific  witnesses  are  admissible 
evidence  to  elucidate  matters  which  are 
of  a  strictly  professional  or  scientific 
character. 

In  Campbell  v.  Richards  (A),  Lord  Denman  said: — 
"  Witnesses  conversant  in  a  particular  trade  may  be 
allowed  to  speak  to  a  prevailing  practice  in  that 


{g)  Fryer  v.  OathereoU,  13  Jur.  542. 
(A)  5  B.  &  Ad.  846. 
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tifio  persons  may  give  their  opiniona  on 
loieDoe ;  bat  -witnesses  are  not  reoeivable 
ir  viewB  on  matters  of  legal  or  moral 
lor  on  the  manner  in  ivhich  others  would 

influenced  if  the  parties  bad  acted  in 
ler  than  another.  In  the  case  of  Carter 
broker,  vho  was  called  as  a  witness  for 
,  stated  on  cross-examination,  that  in  his 
ain  lettere  onght  to  have  been  disclosed, 
bej  bad,  the  polioj  would  not  have  been 
I.  Tbe  jurj,  however,  found,  against 
's  opinion,  a  verdict  for  the  plaintifC. 
ipinioQ  was  pressed,  as  a  ground  for  a 
ord  Mansfield,  in  the  name  of  the  whole 
ed  that  the  jury  ought  not  to  pay  tbe 

to  it,  because  it  was  mere  opinion  and 
I.  The  same  doctrine  was  laid  down  in 
irrell  v.  Bederleif,  by  Gibba,  C,  J.,  though 
tbe  evidence  on  great  pressure.  He  said, 
n  of  the  underwriters  on  the  materiality 
i  the  effect  they  would  have  had  upon 
Q  is  not  admissible  in  evidence.'  Lord 
ind  Lord  Kenyon  discountenanced  this 

opinion,  and  I  think  it  ought  not  to  be 
t  is  tbe  province  of  a  jury  and  not  of 
nderwriters  to  decide  that  facts  ought  to 
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It  will  appeax  from  this  judgment  that  the  prin- 
ciples, as  stated  above,  are  recognized  and  acted  on 
universally,  and  that  the  only  practical  difficulty  in 
applying  them  exists  in  the  question  as  to  what  is 
and  what  is  not  a  subject  of  scientific  inquiry.     The 
inclination  of  modem  authorities  appears  to  be  to 
enlarge  the  definition ;   and  it  is  probable  that  if 
Carter  v.  Boehniy  and  Campbell  v.  Mickard^,  were  to 
be  decided  again,  it  would  be  held  that  the  nature  of 
mercantile  traffic,  and  the  principles  of  insurance  in 
particular,  are  sufficiently  recondite  to  entitle  them  to 
the  privilege  which  was  disallowed  in  those  cases  («). 
In  patent  cases,   although  scientific  witnesses  are 
often  asked  whether  there  has  been  an  infringement, 
their  evidence  on  that  point  is  strictly  inadmissible  (j). 
In  Greville  v.  Chapman  (A*),  which  was  an  action  for 
libel  arising  out  of  a  racehorse  transaction,  it  was 
held  by  Lord  Denmaji,  that  a  member  of  the  Jockey 
Club  might  be  asked  as  a  \\itness,  whether  he  did 
not  consider  a  certain  course  of  conduct  to  be  dis- 
honourable.  A  skilled  witness  may  not  only  say  that 
he  formed  an   opinion,  but  that  he  acted  on  that 
opinion,  and  his  acting  upon  it  is  a  strong  corrobora- 
tion of  its  truth  (/). 

The  evidence  of  experts  must  be  received  with 
caution,  because  they  are  so  apt  to  make  themselves 
partisans,  and  thus  diminish  the  value  of  their  testi- 


(i)  1  Sm.  L.  G.  286  a ;  Sickards  t.  Murdoch,  10  B.  &  C.  527. 
(y)  Per  Lord  Wensleydale,  Seed  v.  Siffgins,  8  H.  L.  Gas.  666. 
(k)  5  Q.  B.  731. 
{I)  Stephenson  y.  Itiver  Tyne  Commissionertf  17  W.  B.  590* 
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!jord  Campbell,  indeed,  once  said  of  experts, 
ome  with  such  a  bias  on  their  minds  to 
be  oaose  in  which  thej  are  embarked,  that 
ly  weight  should  be  given  to  their  evi- 
).  It  is  also  deserving  of  remark,  that 
I  English  case  in  which  a  witness  has  been 
or  perjury  in  a  mere  matter  of  opinion ; 
I:  seem  that  an  indictment  would  lie,  unless 
a  given  amotmt«  to  the  assertion  of  a  fact 
[itrae,  or  suggests  au  inference  that  is 
False. 

ind,  in  particular,  dictionaries  (a),  are  ad- 
'  show  the  sense  in  which  words  are  used ; 
i\ly  in  cases  of  libel  defendants  have  been 
to  refer  largely  to  previous  pubhcations, 
i  them  as  part  of  their  defence,  in  order 
hat  certain  forma  of  expression  were  not 
matter  of  reproach  or  ridicule;  and  to  ex- 
her  they  have  been  used  in  a  metaphorical 
jnee.  Books  also  may  be  used  to  show  the 
f  their  writers  on  their  subjects;  but  such 
annot  he  made  evidence  of  specific  facts. 
!s  not  competent  in  an  action  for  not  farm- 
ing to  covenant,  to  refer  to  books  for  the 
showing  what  is  the  best  way  of  farming; 
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lur^eon  to  show  what  is  unBOundneaB  "  (i 
lotion  for  a  libel  charging  the  plaintifi 
rehel  and  traitor, "  beoaufie  he  was  a  Bomt 
bhe  defendant  was  not  allowed  to  justJ 
tiooks  of  authority  among  the  Eoma 
nhich  seemed  to  show  that  their  do 
inimical  to  loyalty  (p).  In  all  such  cas 
the  proof  of  foreign  law,  the  evidence 
reience,  which  must  be  given  by  esperti 
nitnesBcs  in  court.  Books  are  only  heai 
the  most  vague,  inconsistent,  and  remo 
statements  made  by  absent,  perhaps 
witnesses,  who  write  without  being  uii 
of  the  spiritual  or  secular  penalties  of 
without  being  subject  to  oross-esamin 
plain,  therefore,  on  the  first  principles 
tliat  they  are  without  any  of  the  elemi 
credibility. 

The  general  rule  will  not  he  construe 
from  the  consideration  of  a  jury  anj 
■would  assist  them  in  making  up  their 
the  facts  in  dispute,  but  is  intended  si 
Tent  the  functions  of  the  jury  being  ua 
witness,  which  would  be  done  were  h 
lead  their  opinion  by  his  own. 


(a)  Per  PoUock,  C.  B.,  J)or«jf  v.  Ounleg,  1  H 
[p)^ariy\.  OuieUy,  1  H.  &  N.  1. 
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ien  some  positive  rule  intervenes,  a  wit- 
pellable  to  answer  any  question  that  may 
im.  It  is  generally  understood  now,  that 
lay  be  ajiked  any  question  (except  questions 
ahow  that  he  has  been  guilty  of  adultery) ; 
»re  many  questions  which  he  will  not  be 
),  and  some  which  he  will  not  be  permitted, 
ompetent,  to  answer.  So  in  documentaiy 
ery  writing  is  admissible,  except  when  it 
by  a  similar  principle  of  law. 
T  a  witness  is  not  compellable  or  not  com- 
mswer  any  question,  it  is  because  some 
atervenes,  which  privilege  is  sometimes 
witness  himself,  sometimes  that  of  another 
.  sometimes  that  of  the  State,  which  asserts 
if  excluding  certain  kind  of  evidence  on 
:  public  policy.  Where  the  privilege  is 
)  witness  himself,  he  may  waive  it  and 
question  ;  where  the  privilege  is  that  of 
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arises  that  the  evidence  so  withheld  is  unfavourable 
to  any  person. 

The  different  kinds  of  privilege  will  be  gathered 
from  the  following  rules,  viz. : — 

EULE  1. 

A  witness  is  not  compellable  to  answer  any 
question  or  to  produce  any  document 
tending  to  criminate  him, 

I.  e,  on  the  principle  tiemo  tenetur  seipaum  prodere^ 
a  witness,  whether  a  party  to  a  suit  or  not,  cannot  be 
compelled  to  answer  any  question,  whether  put  mcd  voce 
or  in  the  form  of  a  written  interrogatory  (a),  the 
answer  to  which  may  expose,  or  tend  to  expose,  him 
to  a  criminal  charge,  penalty,  or  forfeiture  of  any 
kind.  This  rule  is  recognized  and  expressed  by  the 
Law  of  Evidence  Amendment  Act,  1851,  which, 
after  making  the  parties  to  civil  actions  and  suits 
competent  and  compellable  witnesses  on  behalf  of 
either  party,  enacts  that  nothing  in  the  act  shall 
render  any  person  compellable  to  answer  any  ques- 
tion tending  to  criminate  himself  or  herself  {h).  This 
rule  of  protection  is  not  confined  to  what  may  tend 
to  subject  a  witness  to  penalties  by  the  laws  of 
England  (c).  On  similar  grounds  the  production  of 
documents  may  be  refused.  That  this  is  so  is,  it  is 
submitted,  beyond  question  in  spite  of  the  doubt 

(a)  Martin  v.  Treacher,  L.  R.,  16  Q.  B.  D.  607 ;  65  L.  J.,  Q.  B. 
209  ;  64  L.  T.  7  ;  34  W.  R.  315. 

{b)  14  &  15  Vict.  c.  99,  8.  3. 

(c)  U.  S,  A,  V.  Macrae,  L.  R.,  3  Ch.  79.  But  see  Kmff  of  T^oo 
Sieiliea  t,  mieox,  1  Sim.  N.  S.  331, 
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to  be   thrown  upoQ   it   by  the  Court  of 

Webb  v.  Unat  (d).  If  it  were  not  bo  the 
f  Lord  EldoD  in  Parkhurst  V.  Loiaten  (e) 
erroneous,  and  the  recent  decision  of  the 
Appeal  in  Eed/ern  v.  Bedfem  (/)    would 

difierent  to  what  it  was.  Besides  which, 
d  then  exist  this  abnormal  state  of  things, 
D  could  be  compelled  to  produce  a  written 
made  by  himself  which  would  criminate 
rould  be  protected  from  being  required  to 
lame  statement  orally. 
>tection  must  always  be  claimed  on  oath, 
rty  claiming  it  must  pledge  his  oath  that 
r  to  a  question  or  the  production  of  a 
vonld  tend  to  criminate  him  (3). 

Garbett  (h),  it  was  held  that  a  witness  is 
lable  to  answer  a  question  if  the  court  be 

that  the  answer  might  tend  to  criminate 
ros  also  held  in  the  same  case  that  the 
■  compel  a  witness  to  answer  any  such 
but  that  if  the  answer  be  subsequently 
ist  the  witness  in  a  criminal  proceeding, 
iction  obtained,  judgment  will  be  respited 
ionviction  reversed.  In  R.  v.  Boi/es  (i), 
C.  J.,  in  delivering  the  judgment  of  the 
:  "  To  entitle  a  party  called  as  a  witness 
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to  the  privilege  of  silence  the  court  mas 
the  circumstances  of  the  case  and  the  nati 
evidence  which  the  witness  is  called  to 
there  is  reasonable  ground  to  apprehend 
the  witness  from  his  heing  compelled  i 
We  indeed  quit«  agree  that  if  the  fact  of  t 
being  in  danger  be  once  made  to  appear, 
tnde  should  he  allowed  to  hini  in  judgin 
self  of  the  effect  of  any  particular  quest 
being  no  doubt,  as  observed  by  Baron  A 
Onljorne  v.  London  Dock  Co.  (A),  that  s 
which  might  appear  at  first  sight  a  verj 
one  might,  by  affording  a  link  in  a  cha 
dence,  become  the  means  of  bringing 
offence  to  the  party  answering.  Subjei 
reservation  a  judge  is,  in  our  opinion, 
insist  on  a  witness  answering,  unless  he  i 
that  the  answer  will  tend  to  place  the  ' 
peril."  This  statement  of  the  law  was 
and  adopted  by  the  Court  of  Appeal  in 
case  of  Ex  parte  Reynolds  [l). 

It  is  settled  that  it  is  no  ground  for  a 
refuse  to  go  into  the  box,  that  the  que 
criminate  him,  and  that  he  will  refuse  to 
The  privilege  can  be  claimed  only  by  tl 
himself  after  he  has  been  sworn  and  the 
able  question  put  to  him  {«() ;  and  the  wit 
pledge  his  oath  that  he  believes  the  answei 

(t)  10  Ei.  698. 

(0  L.  R.,  20  Ch.  D.  294  ;  61  L.  J.,  Ch.  7S6 ;  30  'Ti 

(m)  BoyU  v.  WisoMn,  10  Ei.  8i7. 
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atfl  liiiD.  If  he  assigiis  a  reason  for  not 
J,  which  in  the  opinion  of  the  court  is  in- 

he  will  he  compellahle  to  answer.  He 
1  his  privilege  at  any  time,  uid  does  not 
altogether  by  omitting  to  claim  it  at  an 
portunitr  (n).  A  judge  ought  to  caution  a 
trhere  a  privilege  exists,  that  he  is  not 
answer  (o). 

T.  All  Saints,  Worcester  {p),  Lord  Ellen- 
beld  that  a  wife  was  competent  to  answer 

eliminating  her  husband,  and  that  the 
'ere  not  exclnded  on  the  ground  of  public 
at  Bayley,  J.,  was  of  opinion  that  a  wife 
7  herself  upon  the  protection  of  the  court 
t  be  compelled  to  answer.  There  is  no 
t  a  wife  cannot  he  compelled  to  answer  anj 
rhich  may  expose  her  husband  to  a  charge 

rivilege  is  that  of  the  witness  he  may  waive 
wer  at  his  peril  (r).  The  privilege  extends 
i  which  an  answer  might  subject  the  witness 
es  or  forfeitures  (s) ;  but  he  cannot  refuse 
any  question,  relevant  to  the  issue,  on  the 
lat  his  answer  would  show  that  he  owed 


Jarhttt,  1  Den.  258. 

aole,  J.,  Fiihtr  v.  Eonaldt,  12  C.  B.  782 ;  Faxlm  v 
Vea.  2i2. 
t  S.  194. 

ight  y.  Graa,  8  Vea.  ilO. 
T.  Douglat,  16  Vee.  2*2. 
.  Sardacre,  3  Taunt.  424  ;  cf.  Pgt  v.  Butterfield,  6  B 
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a  debt,  or  vould  otlierwise  expose  bin 
ootioB  (t). 

Some  difBouIties  arise  in  the  appUot 
general  rule  in  coneequence  of  the  Bpecis 
which  have  been  put  on  it  by  several  sts 
have  enacted  expressly  that  a  witness  a 
to  answer  matters  to  which  they  refer,  oi 
that  the  answers  would  criminate  hit 
eucb  answers  shall  not  be  used  againi 
criminal  proceeding  arising  out  of  the 
action.  By  the  Larceny  Act,  1861 
nothing  in  the  previous  provisions  ther 
fraudulent  agents,  factors,  bankers,  att 
tees,  officers  of  companies,  &o.,  is  to  eat 
person  to  refuse  to  answer  a  bill  in  e<ji 
tions  or  interrogatories  in  any  civil  p 
bankruptcy  investigation  ;  but  the  Ban 
1890  (x),  g.  27,  provides  that  "  a  etatemt 
aion  made  by  any  person  in  any  compu 
nation  or  disposition  before  any  court  or 
of  any  matter  in  bankruptcy  shall  not  1 
OS  evidence  against  that  person  in  any  p 
respect  of  any  of  the  misdemeanors  refei 
said  sect.  85."  So,  by  the  Merchandise 
1887  (y),  8.  19  (2),  nothing  in  the  act 
any  person  to  refuse  to  make  a  compl 
or  to  answer  any  question  or  interrogi 


(i)  46  Geo.  3,  c.  37. 
(a)  24  &  25  Vict.  0.  96. 
{*)  63  &  6*  Viot.  o.  71, 
(y)  fiO  &  51  Viot.  0.  28. 


PBiriLEOB,  125 

ench  diacovery  or  answer  is  not  to  be 
in  evidence  against  such  person  in  any  ] 

for  an  offence  against  the  act.     Again,  ! 

rmpt  and   Illegal    Practices   PreTention  {■ 

i),  s.  59,  no  person  called  as  a  witness 
in  election  before  any  election  court  is  to 
from  answering  questions  relating  to  any 
or  connected  with  such  election,  on  the 
,t  the  answer  might  criminate  or  tend  to 
[mnself,  or  on  the  ground  of  privilege, 
lat  a  witness  who  answers  truly  all  ques- 
[  he  is  required  to  answer  is  to  he  entitled 
cate  of  indemnity  stating  that  he  has  so 
and  an  answer  to  questions  put  by  or 
lection  court  is  not  to  be  admissible  against 
iS  in  any  civil  or  criminal  proceeding, 
perjory  in  respect  of  sneh  evidence.  This 
iipplies  also  to  the  examination  of  wit- 
te  election  commissioners.  An  analogous 
E  contained  in  the  Explosive  Substances 
[a),  8.  6. 

revions  (as  well  as  the  present)  Bankruptcy 
krupt  was  hable  to  be  examined  touching 

dealings,  and  estate,  and  questions  arose 
a  answers,  it  iuoriminatory,  could  be  used 
m  in  proceedings  outside  the  bankruptcy 
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law  and  practice  on  the  subject.  The  B 
Act  of  1883  (fi)  provides  by  sect.  17  "  (1), ' 
"  court  makea  a  receiving  order  it  shall  hoi 
"  sitting  on  a  day  to  be  appointed  by  the  co> 
"  examination  of  fh6<iebtor,andthe  debtors] 
"  thereat,  and  shall  be  examined  as  to  hii 
"  dealings,  and  property.  (7)  The  court  ma; 
"  questions  to  the  debtor  as  it  may  think  < 
"  (8)  The  debtor  shall  be  examined  upon  o 
"  shall  be  his  duty  to  answer  all  such  quest 
"  court  may  put  or  allow  to  be  put  to  him.  i 
"  of  the  examination  as  the  court  thinks  pi 
"  be  taJten  down  in  writing,  and  shall  be  rt 
"  and  signed  by  the  debtor,  and  may  the 
"  used  in  evidence  against  him ;  theyshallal 
"  to  the  inspection  of  any  creditor  at  all  ] 
"  times-" 

The  statements  made  by  a  debtor  upon  su 
nation  are  of  course  not  admissible  in  evidei 
anyone  except  himself  (c) ;  but  they  are  i 
against  him,  even  if  incriminatory,  in  anys 
proceedings,  whether  under  the  Bankrupts 
not  (rf) ,  with  the  limitation  enacted  by  the  2f 
of  the  Bankruptcy  Act,  1890  (e). 

As  the  debtor  cannot  refuse  to  answer  anj 
which  the  court  may  put  or  allow  to  be  pu 


(i)  4S  &  47  Vkt.  0.  52. 

{J)  E»  Bruntur,  L.  B.,  19  Q.  B.  D.  672;  S6  L.  J. 
67L.T.  418;  J6W.  R.  719. 

(d)  In  r*  a  SolUilor,  3S  W.  B.  507. 
(>)  See  «ntt,  p.  124. 
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isly  the  dntj  of  tlie  court  to  be  carefnl  not 
(nestioDB  to  be  put  the  answers  to  wbioh 
mcnminatorir,  tmlese  saoti  questions  fairlj 
iie  "  conduct,  dealings,  or  property  "  of  the 

be  question  is  merely  degrading  to  the  wit- 
its  object  is  to  discredit  his  testiniony  by 
dm  to  be  of  a  disreputable  character,  the 
1  are  conflicting  as  to  the  privilege  of  the 
refusing  to  answer.  Generally,  it  appears 
r  that  such  a  question  may  he  asked ;  but 
e  it  is  not  material  to  the  issue,  and  its 
merely  to  degrade  the  character  of  the 
9  is  not  compellable  to  answer  it.  Thus, 
je  of  rape,  or  indecent  assault,  the  prose- 
inot  be  compelled  to  say  whether  she  has 
ction  with  other  men,  or  particular  persons ; 
Tidenoe  of  such  connection  be  received,  for 
once  denied  it  her  answer  is  final  (/).  But 
I  asked  if  she  has  had  previous  connection 
iccused,  and  if  she  denies  it  her  answer  is 
md  witnesses  can  he  called  to  prove  such 
onnection  (ff) .  So,  in  an  action  of  seduction, 
Q  is  not  compellable  to  say  whether  she  has 
otion  with  other  men  previous  to  the  alleged 
;  but  the  defendant  may  prove  such  previous 
1  in  reduction  of  damages  (h). 

jr„ian  T.  R.  1  n  f!  Tt  aw-  ^i  r,  j   w  n  i5- 
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Equity  has  carried  this  rule  further  than  oommon 
law,  for  not  only  is  a  witness  not  compelled  to 
answer  any  question  which  would  subject  him  to  a 
criminal  charge,  or  to  any  pains  or  penalties,  but  he 
is  not  compelled  to  answer  any  question  which  would 
subject  him  to  ecclesiastical  censure,  or  to  a  forfeiture 
of  interest ;  and  the  protection  is  said  to  be  extended 
even  to  cases  where  the  answer  would  prove  the  wit- 
ness guilty  of  great  moral  turpitude,  subjecting  him 
to  penal  consequences  (i). 

When  the  reason  for  the  privilege  ceases  the  privi- 
lege wiU  cecwe  also ;  and  therefore,  if  a  penalty  or 
forfeiture  would  enure  for  the  benefit  of  a  plaintifi  and 
j  ,!     i        1  he  waives  the  same,  or  when  the  time  for  suing  for 

a  penalty  has  expired,  a  witness  is  compellable  to 
answer,  as  also  he  is  if  by  contract  he  is  bound  to 
answer,  notwithstanding  the  consequences  {k).  So 
also  a  witness  is  compeUable  to  answer  if  the  only 
person  entitled  to  sue  for  the  penalty  or  enforce  the 
forfeiture  is  dead  (I) ;  as  also  when  the  offence  has  been 
pardoned.  When  a  person  incurs  no  penalties,  the 
alleged  illegality  of  a  transaction  is  no  excuse  {m). 

EULE  2. 

Counsel,  solicitors,  and  their  clerks  are  not 
permitted  to  disclose  communications 
which  have  been  made  to  them  in  pro- 


(i)  Wigram  on  Discovery,  81 ;  Mltfoid  on  Pleading,  194. 

(k)  Wigram  on  Discovery,  83. 

(/)  Anon,^  1  Vem.  60. 

(m)  WiUiatM  v.  Trye,  18  Beav.  366. 
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nal  confidence  by  their  clients, 
ut  the  consent  of  such  chents;  nor 
man  be  eorapelled  to  disclose  any 
lunieation  which  he  has  made  in 
ssional  confidence  to  his  solicitor  or 
iui]sel. 

e  relation  of  solicitor  and  client,  («  of 
client,  has  been  established,  then  this 
s,  and  neither  the  solicitor  nor  counsel 
pelled  or  will  he  peiinitted('i),  without 
of  the  client,  to  make  anj  disclosure  or 
rhich  maj  be  fairlj  presumed  to  have 
micated  by  the  client,  with  reference  to 
in  issue,  under  an  implied  promise  of 
solicitor  cannot  refuse  to  divulge  the 
I  client  (o),  but  he  can  refuse  to  divulge 
iddrees  when  communicated  to  him  con- 
p).  The  privilege  does  not  terminate 
fttionship,  and  when  a  solioitor  baa  ceased 
client  be  will  be  restrained  by  injunction 
ing  what  he  has  learnt  from  his  old  client 
)ne  (g) ;  and  when  a  solioitor  is  personally 
n  an  action  he  cannot  he  compelled  to 
jrrogatories  so  as  to  disclose  facts  and 
which  came  to  bis  knowledge  as  solicitor 


1  "il' 
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for  a  client  in  another  action  (r).  When  anonymous 
letters  relating  to  the  matters  in  dispute  in  a  suit 
had  been  received  by  the  plaintiEE's  solicitor  and  his 
oounsely  such  letters  were  held  privileged  from  pro- 
duction (a).  The  rule  imder  consideration  extends 
to  Scotch  lawyers  {t).  In  the  absence  of  such  a  rule, 
"  no  man  would  dare  to  consult  a  professional  adviser 
with  a  view  to  his  defence,  or  the  enforcement  of  his 
rights"  (u).  There  is  no  doubt  now  that  a  client 
can  withhold  communications  made  to  his  solicitor, 
and  that  the  privilege  applies  to  any  communications 
between  solicitor  and  client,  whether  made  before  or 
during  Utigation,  or  without  reference  to  any  litiga- 
tion, provided  they  are  professional  communications 
passing  in  a  professional  capacity  (or).  Letters  con- 
taining mere  statements  of  fact  are  not  privileged 
unless  they  are  of  professional  and  confidential 
character  (y) .  Although  a  person  cannot  protect  him- 
self from  disclosing  what  he  knows  about  a  matter  by 
saying  that  he  has  told  what  he  knows  or  has  heard 
to  his  solicitor,  a  person  cannot  be  compelled  to 
divulge  his  knowledge,  information,  and  belief  on 
any  matter  of  fact  as  to  which  he  has  no  personal 

(r)  JProctor  v.  Smiles,  6b  L.  J.,  Q.  B.  467. 

(»)  Tounff  T.  SoUoitat/y  L.  R.,  12  Prob.  D.  167  ;  66  L.  J.  P.  81 ; 
67L.  T.  616;  36W.  R.  761. 

(i)  Laurence  y.  Campbell,  4  Drew.  485. 

(u)  Per  Lord  Brougham,  Bolton  v.  Corporation^  of  Liverpool,  1  H. 
&  K.  94. 

(«)  Minet  v.  Morgan,  L.  R.,  8  Ch.,  361 ;  42  L.  J.,  Ch.  627  ;  21 
W.  R.  467.  See  also  Lowden  v.  Blakey,  L.  R.,  23  Q.  B.  D.  332, 
irhere  an  advertisement  submitted  to  counsel  was  held  priyileged. 

(y)  Per  Kay,  L.  J.,  in  O'Skea  v.  Wood,  L.  R.,  1891,  P.  286. 
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^,  hut  only  a  Icnowledge  or  infomiation 
rom  pnTileged  oommunicationa  made  to  him 
slicitore  or  their  agents  (z).  If,  hoverer,  a 
aviu^  ohtained  ioformation  from  hia  eolicitor 
I  for  himeelf — as  if  being  told  hj  his  solicitor 
re  is  a  tombstone  in  a  particular  place,  he 
looks  at  it — then  his  knowledge  is  no  longer 
d.  Nor  can  a  man  daim  privilege  for  a  deed 
n  the  ground  that  his  Bolioitor  obtained  it 
a  in  the  course  of  htigation  (a). 
aw  on  the  subject  now  under  consideration 
s  stated  by  Jeeeel,  M.  K,,  in  Wheeler  t,  Le 
t  {b) : — "  The  actual  oommunioation  to  the 
by  the  client  is  of  course  protected,  and  it  is 
[irotected  whether  it  is  made  by  the  client  in 
r  is  made  by  an  agent  on  behalf  of  the  client, 
tther  it  is  made  to  the  solicitor  in  person  or 
k  or  subordinate  of  the  solioitor  who  acts  in 
e  and  under  his  direotion.  Again,  the  evi- 
>tained  by  the  solicitor  or  by  his  direction  or 
istanoe,  even  if  ohtained  by  the  client,  is  pro- 
if  obtuned  after  htigation  has  been  oom- 
or  threatened,  or  with  a  view  to  the  defence 
cation  of  such  htigation.  So,  again,  a  com- 
ion  with  a  solicitor  for  the  purpose  of 
g  legal  advice  is  protected,  though  it  relates 
ding  which  is  not  the  subject  of  Htigation, 
1  it  be  a  communication  made  to  the  soUcitor 

It.  Kennedy,  L.  B.,g  App.  Cm.  81  ;  63L.  J.,  Ch.,419; 

497. 

Iionl  BlaokboTD,  LyiU  t.  Kennedy,  abi  mpra. 

L,  17  Ch.  D.  S82;  60  L.  3.,  Cb.  7»5. 
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in  that  ohoraoter  and  for  that  purpose."    1 
just  cited  hears    also  upon  the  followi 

rules: — 

All  documents  which  come  into 
for  the  purpose  of  being  comii 
to  a  solicitor  with  the  object  of 
his  advice,  or  of  enabling  hin 
seoute  or  defend  some  contem 
threatened  litigation,  are  privilt 
it  is  immaterial  whether  they  an 
laid  before  the  solicitor  or  not. 

Therefore  in  an  action  (e)  ty  a  compa 
their  former  engineer  to  reeoTer  variot 
money  alleged  to  have  heen  wrongly  debii 
them  the  following  documentB  were  held  t 
leged; — (1)  A  transcript  of  shorthand  wi 
of  a  conversation  between  a  chimney-sweei 
hy  the  company  and  the  company's  engin 
purpose  of  such  engineer's  obtaining  infon 
reporting  the  same  to  the  board  of  direc 
furnished  to  the  company's  solicitor  for  hi 
relation  to  the  intended  action.  JV.JS, — 
script  was  not  submitted  to  the  solicitor, 
scripts  of  shorthand  writer's  notes  of 
between  the  chairman  of  the  company  &n( 
neer  and  certain  inspectors  of  the  company 
with  a  view  of  submitting  the  same  to 
pany's  solicitor  for  advice  in  relation  to  th 


(t)  Soulhaark  Water  Co.  t.  QuUk,  L.  B.,  3  Q.  S 
L.  J.,  Q.  B.  258 ;  26  W.  R.  341. 
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action,  lf.B. — These  transcripts  were  afterwards 
handed  to  the  solicitor.  (3)  A  statement  of  facts 
drawn  up  by  the  chairman  of  the  company  to  be 
sabmitted  to  the  company's  soUcitor  for  advice  in 
relation  to  the  intended  action.  If,B. — ^This  state- 
ment was  afterwards  submitted  to  the  solicitor. 

If  a  copy  of  a  document,  which  document  would 
have  been  admissible  in  evidence  against  a  litigant, 
is  procured  by  him  for  the  purpose  of  being  laid 
before  a  solicitor,  such  copy  will  not  ordinarily  be 
privileged  (d). 

The  litigation  which  is  contemplated  or 
threatened  must  be  some  specific  liti- 
gation, and  not  litigation  generally  (^). 
But  it  need  not  be  litigation  with  the 
particular  adversary  against  whom  the 
privilege  is  raised,  and  a  document 
which  is  privileged  in  one  action  wiU 
he  privileged  in  any  subsequent  action, 
whether  the  parties  and  issues  are  the 
same  or  not;  the  rule  being,  *^once 
privileged  always  privileged  "  (/). 

Documentary  and  other  information  obtained 
from  third  persons  by  a  solicitor  to  enable  him  tb 
advise  his  client,  but  not  with  reference  to  any  litiga- 
tion contemplated  or  anticipated,  is  not  privileged. 
Thus  where  a  solicitor,  having  been  consulted  in  a 
matter  as  to  which  no  dispute  had  arisen,  and  being 

[d)  Gf.  Chadiffiek  y.  £ouman,  L.  K.,  16  Q.  B.  D.  661 ;  64 
L.  T.  16 ;  Wright  v.  Vernon,  22  L.  J.,  Oh.  447. 

{e)  See  West%nghou9$  y.  Midland  Bailway  Co.,  48  L.  T.,  N.  S.  462. 

(/)  Per  Cockbiim,  0.  J.,  BuUoeJc  v.  Corrie,  L.  B.,  8  Q.  B.  D. 
368 ;  47  L.  J.,  Q.  B.  363 ;  26  W.  B.  330. 
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desirous  of  knowing  some  fiuther  facte  b 

his  advioe,  applied  to  a  surveyor  to  tel 

■was  the  state  of  a  given  property,  it  wf 

the  infonnation  was  not  privileged  (ff). 

The  general  rule  is  that — 

All  evidence  obtained  bj  a  solicib 

direction,  even  if  obtained  by 

is  privileged,  if  obtained  afte] 

has  been  commenced  or  threa 

This  proposition  may  also  be  put  thue- 

has  a  right  to  see  that  which  oomes  into 

materials  for  his  adversary's  brief.    Bu1 

party  is  not  entitled  to  see  his  opponen 

he  is  entitled  to  know  the  facts  on  wli 

to  establish  his  case  (i) ;  and  a  oopy  of 

which,  if  in  the  poseession  of  a  litigant,  ^ 

privileged  from  production,  is  not  privil 

because  it  has  been  obtained  by  his  sol 

purposes  of  defence  to  an  action ;  but  a 

doouments  so  obtained  will  be  privilegf 

if  the  prodnction  would  give  a  clue  to  t 

opinion  and  advice  to  his  client  (k). 

"When  a  solicitor  holds  a  document  f( 
he  cannot,  against  the  will  of  the  chent,  1 
to  produce  it  by  a  person  who  has  an  e 

Is)  WlmUr  V.  Lt  3fimhant,  L.  R.,  17  Cb.  D. 
Ch.  793. 

(A)  Ibid.,  and  cf.  Cotton,  L.  J.,  LyeU  v.  Kumcdi 
J}.  404. 

(0  Of.  Endt  T.  Jacob.,  L.  E.,  3  Ex.  D.  335 ;  47 
26  W,  E.  1S9. 

ik)  Chadwiek  t.  Sewman,  L.  E.,  16  Q.  B.  D.  66: 
Lj/ill  T.  Kiimtiy,  L.  E.,  27  Ch.  D.  1 ;  63  L.  J.,  CI 
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rith  his  client  (/).  Bnt  a  solicitor  oannot  refuse 
duoe  a  doonment  if  the  client  himself  oould  not 
to  do  so  (m) .  A  solicitor  may  be  asked  whether 
s  papers  of  his  client  in  oonrt ;  and  if  by  his 
r,  which  is  compulaoiy,  he  admits  the  fact, 
\ary  evidenoe  of  their  contents  may  be  g^veit 

ori{^nals  are  not  produced  (n).  If  a  solicitor 
tpoenaed  to  produce  a  doooment  which  he  holds 
ilient,  he  may,  in  hia  discretion,  refuse  to  pro- 
t,  and  to  answer  any  question  as  to  its  contents; 
Le  judge  ought  not  to  examine  it  to  asoertain 
er  it  ought  to  be  withheld  (o). 
.ere  an  attorney  had  been  suhpcenaed  to  pro- 
.  deed  which,  at  the  trial,  he  refused  to  produce 
I  express  instruction  of  his  client(j)),  the  party 
iom  he  was  suhpcenaed  then  called  another 
s  to  give  secondary  evidence  of  the  deed,  by 

of  a  copy.  The  second  witness  stated  that 
1  a  copy  of  a  deed,  but  that  he  did  not  know 
3r  it  was  a  copy  of  the  deed  in  question  unless 
9  suffered  to  look  at  the  deed.  It  was  then 
ted  that  he  should  be  allowed  to  look  at  the 
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ouroes  of  primarj  evidenoe  had  been  e: 
?he  judge,  however,  ordered  that  the  seoom 
hould  be  allowed  to  look  at  the  indorseme 
leed ;  and  when  tbe  latter  had  £huA  identifii 
udge  received  tbe  copy  as  secondary  eride: 
ipplioation  for  a  new  trial  wae  made,  on  tl 
bat  this  evidence  was  improperly  admitted 
toart  upheld  the  ruling  of  the  Nisi  Priua 
)otb  points.  Coleridge,  J.,  said  {q) :  "  Tl 
)bjeotioD  is,  that  the  judge  improperly  ovei 
jririlege  in  the  next  step  in  the  cause.  Tb 
some  doubt,  wheji  tbe  next  witness  wa 
irhether  tbe  draft  which  the  witness  was  sp 
waa  a  draft  of  the  deed  in  question,  tbe 
)rder  to  ascertain  that,  compelled  the  at 
produce  tbe  document  for  the  purpose  of  i 
ion.  It  was  contended  that  it  was  a 
privilege  to  produce  the  deed  in  evidenof 
purpose  whatever;  but  whether  it  la  a 
the  privilege  or  not,  must  depend  upon  tl 
stances  of  each  case.  I  quite  agree  that  8 
EiB  in  Brand  v.  Akerman,  the  process  of  ide 
will  require  a  disclosure  of  the  contents  of 
and,  if  so,  I  think  tbe  inquiry  must  stop. 
I  do  not  see  that  anything  was  done  thai 
efiect  of  disclosing  tbe  contents  of  tbe 
violating  any  of  the  secrets  which  the  atb 
intrusted  to  him  by  his  client.  The  in 
might  disclose  that  the  deed  was  an  asi 
but  of  what  property,  and  whether  it  v 
legal  or  equitable  estate,  it  would  not  dj 

{q)  23  L.  J.,  Q.  B.  243. 
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berefore,  the  learned  judge  was  right."  A 
who  was  a  witness  to  a  deed  is  bound  to 
what  takes  plaoe  at  the  time  of  its  execn- 

rule  of  professional  oonfidenoe  is  held  to 
to  all  cases  in  which  the  solicitor  or  oouueel 
Q  confided  in  as  such,  hut  not  to  cases  where 
£denoe  was  given  hefore  the  relation  was 
;  or  after  it  has  ceased.  In  Qaim/ord  v. 
nr  {»),  Lord  Ellenborough  said:  "I  fully 
to  the  doctrine  laid  down  in  Cobden  y.  Ken- 
Qd  Wilson  T.  Rastall,  which  is  no  more  than 
at  a  oommimication  by  the  party  to  the  wit- 
hether  prior  or  subsequent  to  the  relation  of 
nd  attorney  Buhsisting  between  them,  is  not 
'ed.  But  this  relation  may  be  formed  before 
omencement  of    any  action.      The  solicitor 

retained  and  confided  in  as  such  in  oontem- 
of  an  action ;  and  shall  it  be  said  that  he  is 
a  disclose  whatever  has  been  revealed  to  him 
s  to  the  suing  out  of,  or  the  service  of,  the 

(t).  The  privilege  is  also  held  to  extend  to 
ks  of  solicitors  and  bairisterB  to  whom  oom- 
tions  have  been  made  as  such  (u) ;  and  to  an 
flsional  agent  employed  by  a  sohcitor's  advice 
io   information  for  a  oUent  {x) ;   but  not  to 

ten  T.  Emt,  S  Eap.  552. 

un.  10. 

Clark  y.  Clark,  1  M.  4  R.  3. 

(for  T.  Fanter,  2  C.  &  P.  196 ;  Foote  v.  Hagne,  R.  Si  M. 

oiw  r.  FaOiland  Idandt  Co.,  4  K.  &  J.  ^9. 
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oases  where  the  commuiiication  has  heen  mode  to  the 
Bolicitor  (y),  or  Mb  olerk  (z),  while  they  have  not 
been  aoting  in  their  professional  character.  It 
extends  to  oommnnications  to  a  solicitor  who  ulti- 
mately refuses  a  retainer  (a),  and  to  oommunioationfi 
made  to  a  solicitor  under  the  mistaken  impreemon 
that  he  had  agreed  to  act  in  the  matter  (d).  A. 
person  who  is  not  a  solicitor,  in  whom  oonfidenoo 
has  been  placed  under  a  mistaken  idea  that  he  is  a 
solicitor,  will  not  be  compelled  to  disclose  the  com- 
munication (c) ;  but  a  written  opinion  given  by  an 
ex-Lord  Chanoellor  to  a  friend  has  been  held  not  to 
be  priTileged  (d).  The  privilege  has  been  extended 
to  communications  between  a  client  in  Scotland  and 
a  Scotch  solicitor  practising  in  London  (e) ;  and 
the  opinion  of  a  Dutch  lawyer,  obtained  by  the  defen- 
dants in  an  action  with  reference  to  their  defence,  has 
been  held  privileged  (/), 

The  privilege  extends  to  aU  knowledge  obtained 
by  the  solicitor  which  he  would  not  have  obtained 
if  he  had  not  been  consulted  professionally  by  his 
client  (^) ;  but  if  a  solicitor  was  aware  of  a  fact 
from  any  other  source  before  it  was  conmiunicated 

(y)  S.  T.  Breaer,  8  C.  &  P.  363, 
(:]  Doe  v.  Jauac}/,  8  C.  &  P.  99. 
(a)  Cromack  v.  Seatheott,  2  Brod.  &  B.  4. 
(*)  Smith  T.  Fill,  2  Curteifl,  667. 
(c)   Caile^  V.  Richardi,  19  Beav.  401. 

((/)  Smilh  T.  Sanieli,  L.  H.,  18  Eq.  649  ;  44  L.  J.,  Ch.  189  ;  M 
■W.  R.  17  r. 

(e]  Zauraut  v.  Campbell,  4  Drewrj,  486. 

(/)  Banlury  T.  Banbury,  2  Beav.  ITT. 

[g)  Grttnhough  t.  Gaeketl,  1  Hfl.  &  E.  101. 
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to  him  by  his  client  his  knowledge  is  not  privi* 
leged(A).  It  has  been  held,  that  when  a  solicitor 
WTLtes  letters  to  a  third  party  for  the  purposes  of  a 
suit  the  answers  are  privileged  (»);  and  letters  pass- 
ing* between  a  conntry  solicitor  and  his  town  agent 
are  privileged  (A:).  In  an  action  by  the  payee  of  a 
promissory  note  against  the  maker,  it  appeared  that 
the  plaintifE  had  acted  as  attorney  to  the  defendant, 
and  while  holding  that  capacity  had  obtained  docu- 
mentary evidence  from  the  defendant,  which  he 
stated  was  wanted  to  assist  her  in  preparing  a  case 
far  counsel ;  and  on  this  he  relied  to  take  the  note 
oat  of  the  Statute  of  Limitations.  It  was  held 
that  the  evidence  was  inadmissible  for  the  plaintiff, 
Piatt,  B.,  observing  that  it  would  never  have  been 
in  the  hands  of  the  attorney  except  for  the  purpose 
of  his  preparing  a  case  for  counsel ;  and  Martin,  B., 
added :  **  The  client  might  be  in  error  in  thinking 
the  communication  necessary  to  be  laid  before  coim- 
sel,  but  if  she  communicated  it  bond  fide^  considering 
it  necessary,  the  communication  was  privileged  and 
could  not  be  divulged"  (/). 

A  remarkable  case,  partially  restricting  this  doc- 
trine, was  decided  some  years  since.  In  an  action 
for  false  imprisonment  and  malicious  prosecution  on 
a  charge  of  felony,  it  became  a  material  question 
whether  an  entry  in  a  book,  by  which  the  plaintiff 
acknowledged  the  receipt  of  money  which  the  def  en- 

(A)  Cf.  Leww  Y.  Tennington,  29  L.  J.,  Ch.  670. 
(i)  Simpton  v.  Barnes^  33  Beav.  483. 
{k)  Call  V.  Tourle,  19  W.  R.  66. 
(/;  Cleave  v.  Jones^  6  Ex.  673. 
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dant  had  charged  him  with  embezzling,  existed  at 
the  time  when  the  pkiutifE  was  examined  before  the 
magietrateB,  or  had  beea  made,  as  the  defendant 
alleged,  by  the  plaintiff  between  the  exanunation 
and  before  the  trial.  The  counsel  who  had  been 
Goncemed  for  the  plaintiff  before  the  magistrates, 
but  who  was  not  concerned  for  him  on  the  trial, 
happened  to  be  in  court  on  the  latter  occasion ;  and 
at  the  suggestion  of  Jervis,  C  J.,  after  consulting 
Cresswell,  J.,  he  was  called  for  the  defendant,  and 
asked  whether  the  entry  was  in  the  book  at  the  time 
of  the  examination  before  the  magistrate.  He  gave 
evidence  that  it  was  not ;  and  a  verdict  passed  for 
the  defendant.  On  a  rule  for  a  new  trial  on  the 
ground  that  this  evidence  was  improperly  admitted, 
the  court  held  that  it  was  properly  admitted,  because 
the  witness  was  required  only  to  disclose  something 
which  he  had  seen  in  court  and  not  what  he  had 
been  told  in  his  position  as  counsel  (m). 

Where  a  oommunioation  between  a  solicitor  and 
his  client  appeais  to  he  of  an  irrelevant  or  unpro- 
fessional character,  the  solicitor  will  be  compelled  to 
disclose  it ;  and  therefore  a  solicitor  will  be  compelled 
to  state  what  his  client  has  said  to  him  on  a  matter 
in  which  the  latter  was  not  asking  for  legal  advice, 
but  only  for  information  as  to  a  matter  of  fact,  even 
though  that  fact  involved  a  question  of  law.  Thus, 
in  BramKcU  v.  Lucas  {n),  an  aotion  by  asugnees 
to  prove  an  act  of  bankruptcy,  it  was  held  that  the 

(m)  Brou-a  v.  Fotter,  1  H.  4  N.  736. 
(n)  2  B.  &  C.  TJ9. 
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solicitor  to  the  bankrupt  is  not    privileged    from 
saying  whether  his  client  had  asked  his  opinion, 
whether  he  (the  client)  could  attend  a  meeting  of 
his  creditors  without  danger  of  being  arrested.     The 
court  held  that  the  communication  was  not  privi- 
leged, and  liord  Tenterden  said :  "  A  question  for 
legal  advice  may  come  within  the  description  of  a 
confidential  communication,  because  it  is  part  of  the 
attorney's  duty,  as  attorney,  to  give  legal  advice ; 
but  a  question  for  information  as  to  matter  of  fact,  as 
to  a  oommiinication  the  attorney  has  made  to  others, 
where  the  communication  might  have  been  made  by 
any  other  person  as  well  as  the  attorney,  and  where 
the  character  or  office  of  attorney  has  not  been  called 
into  action,  has  never  been  held  within  the  protection, 
and  is  not  within  the  principle  upon  which  the  privi- 
lege is  founded.    Was,  then,  this  a  question  for 
legal  advice  put  to  Mr.  Scott  in  his  character  of 
attorney  ?  or  was  it  not  a  question  for  information  as 
to  matter  of  fact,  in  which  the  professional  character 
of  Mr.   Scott  as  attorney  was  not  considered?    It 
can  hardly  be  supposed  that  a  man  could  ask,  as 
a  matter  of  law,  whether  he  would  be  free  from 
arrest  while  attending  a  volimtary  meeting  of  cre- 
ditors, but  he  might  well  ask,  as  a  matter  of  fact, 
whether  any  arrangement  had  been  made  with  the 
creditors  to  prevent  an  arrest."    It  will  be  observed 
that  this  case  shows  a  tendency  to  confine  the  rule 
of  privileged  communication  within  a  strict  limit ; 
as,  with  great  deference  to  the  learned  judge,  it 
may  be  submitted  that  the  question  put  by  the 
bankrupt  to  his  attorney  seems  to  be  rather  one  of 
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law  than  of  fact,  and  is  precisely  tliat  sort  of  legal 
question  which  ignorant  clients  put  constantly  to 
tiieir  solicitors ;  hut  as  the  case  was  hetween  tliird 
parties,  perhaps  a  greater  latitude  may  be  presumed 
to  have  been  allowed  on  that  account  (o) ;  hut  when 
a  statement  has  heen  made  hy  either  plaintifF  or 
defendant,  in  the  presence  of  the  solicitor  of  the 
opposite  party,  the  solicitor  may  he  called  to  prove 
it  (p).  No  communication  made  to  a  solicitor  hy  or 
on  behalf  of  the  other  side  can  be  confidential  {q). 

The  privilege  is  the  privilege  of  the  client,  and 
may  be  wtdved  by  him,  but  no  presumption  adverse 
to  him  arises  from  his  not  waiving  it  (r).  No 
wuver  arises  from  the  client  calling  the  solicitor  as 
a  witness  unless  he  is  examined  in  chief  as  to  the 
privileged  matter.  It  was  held  by  Malins,  V.-C, 
that  where  a  person  had  absconded  with  two  wards 
of  oourt,  his  solicitor  must  produce  the  envdopea  of 
the  letters  received  from  him,  such  envelopes  not 
being  privileged  communications,  and  that,  even  if 
they  were,  a  solicitor  could  not  aid  and  abet  in  con- 
cealing from  the  Court  of  Chancery  the  residence  of 
its  wtuds  (s).  When  a  solicitor  is  a  party  with  his 
client  to  a  fraud,  no  privilege  attaches  to  the  oom- 


(«)  Cf.  pm  Lord  (yotteiiham,  Sttiorough  t.  Rmclint,  3  U;l.  b 
Ci.  GIS. 

(j>)  Griffith  v.  Daviii,  6  B.  ft  Ad.  602 ;  3ahn>ufh  r.  Saurliiu,  3 
H.  k  C.  S16. 

(?)  PsrCotton,  L.  J.,  Lyellv.  Ketrntdy,  !,.'&.,  23  Ch.  D.  406, 
(r)  Wmluierth  v,  Zloyd,  10  H.  L.  Ca«.  689. 
t<)  StHMbalAam  t.  Senior,  17  W.  E.  I0S7. 
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mimioaiions  •'with  him  upon  the  sabjeot  (t) ;  but  it 
is  not  sufficient  that  the  olient  committed  a  fraud  if 
the  solicitor  was  no  party  to  it  (u).    This  is  because 
the  rale  protecting  communications  between  solicitor 
and  client  does  not  apply  to  all  such  communi- 
cations, but  only  those  which  pass  in  professional 
confidence,  and  the  contriving  of  fraud  forms  no 
part  of  the  professional  occupation  of  a  solicitor  (r). 
This  principle  is  not  apparently  restricted  to  fraud, 
but  extends  to  any  illegal  purpose  (ir).     A  fortiori y 
a  communication  made  to  a  solicitor  in  furtherance 
of  any  criminal  purpose  does  not  come  within  the 
Bcope  of   professional    employment,  and    therefore 
communications  made  to  a  solicitor  by  his  client 
before  the  .commission  of  a  crime,  for  the  purpose  of 
being  guided  or  helped  to  the  commission  of  it,  are 
not  privileged^  and  this  whether  the  solicitor  was  or 
was  not  aware  of  his  client's  intentions ;  if  he  was  so 
aware,  then  the  communication  would  not  be  in  the 
course  of  any  professional  employment;  if  he  was 
not  aware,  then  there  is  no  professional  confidence. 
This  was  the  ratio  decidendi  in  R.  v.  Cox  (a;),  which  will 
now  be  the  leading  case  on  the  subject.    In  deliver- 
ing the  jud^^ent  of  the  Court  (ten  judges)  in  this 
case,  Stephen,  J.,  said:   '^We  are  greatly  pressed 
with  the  argument  that,  speaking  practically,  the 
■  ■   ■ » •  ' 

(/)  Rutaell  T.  Jaekton,  9  Hare,  392. 
(m)  Charlton  T.  Coombe$,  4  Gifl.  372. 

(v)  Per  Lord  Oranworth,  FolUtt  v.  Jefferys,  1  Sim.  N.  S.  17. 
(it)  EiuaeUv.  JaeksoHf  ubi  snpra,  per  Tumer,  V.-C.  ^  cited  in  the 
judgment  in  M.  t.  Cox, 
(x)  L.  B.,  14  Q.  B.  D.  153 ;  64  L.  J.,  H.  G.  41 ;  33  W.  B.  396. 


144  LAW  OF  EVIDESCK. 

admis^on  of  anj  such  exception  to  the  privilege  cf 
legal  Bdvieers  as  that  it  is  not  to  extend  to  Gonunu- 
nications  made  in  furtherance  of  any  mminal  or 
fraudident  purpose,  would  greatlj  diministi  the  valoe 
of  that  privilege.  The  privilege  must,  it  was  ai^ed, 
be  violated  in  order  to'  ascertain  whether  it  exists. 
The  secret  must  be  told  in  order  to  see  whether  it 
ought  to  be  kept.  We  were  eameetly  pressed  to  lay 
down  some  rules  as  to  the  manner  in  which  this  con- 
sequence should  be  avoided.  The  only  thing  which 
we  feel  authorised  to  say  upon  this  matter  is,  that  in 
each  particular  case  the  court  muBt  determine  upon 
the  facts  actually  given  in  evidence  or  proposed  to  be 
given  in  evidence,  whether  it  seems  probable  that  the 
accused  person  may  have  consulted  his  legal  adviser, 
not  after  the  commission  of  the  crime  for  the  legiti- 
mate purpose  of  being  defended,  hut  before  the  oom- 
mission  of  the  crime  for  the  purpose  of  being  guided 
or  helped  in  committing  it.  We  are  fax  from  saying 
that  the  question  whether  the  advice  was  taken  before 
or  after  the  offence  will  ^ways  be  deoisve  as  to  the 
admissibility  of  such  evidence.  Courts  must  in  every 
instance  judge  for  themselves  on  the  special  facts  of 
each  particular  case,  just  as  they  must  judge  whether 
a  witness  deserves  to  be  examined  on  tiie  suppo- 
sition that  he  is  hostile,  or  whether  a  dying  declara- 
tion waa  made  in  the  immediate  prospect  of  death. 
In  this  particular  case  the  fact  that  there  had  been  a 
partnership  (which  was  proved  on  the  trial  of  the 
interpleader  issue),  the  assertion  that  it  had  been 
dissolved,  the  fact  that  directly  after  the  verdict 
a  solicitor  was  consulted  and  that  the  exeoutioii 
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creditor  was  met  by  a  bill  of  sale  which  purported 
to  have  been  made  by  the  defendant  to  the  man  who 
had  been  and  was  said  to  have  ceased  to  be  his  partner, 
made  it  probable  that  the  visit  to  the  solicitor  really 
was  intended  for  the  purpose  for  which,  after  he  had 
given  his  evidence,  it  turned  out  to  have  been  in- 
tended. If  the  interview  had  been  for  an  innocent 
purpose  the  evidence  given  would  have  done  the 
defendant  good  instead  of  harm.  Of  course,  the 
power  in  question  ought  to  be  used  with  the  greatest 
care  not  to  hamper  prisoners  in  making  their  defence, 
and  not  to  enable  unscrupulous  persons  to  acquire 
knowledge  to  which  they  have  no  right,  and  every 
precaution  should  be  taken  against  compelling  unne- 

cessarv  disclosures.'* 

ft 

If  a  solicitor  improperly  hands  a  document  to  a 
third  party,  he  may  give  it  in  evidence  (y).  Where 
the  effect  of  an  opinion  of  counsel  was  set  out  in  a  state- 
ment of  claim,  it  was  held  that  the  plaintiff  must 
produce  it  for  the  inspection  of  the  defendant  (s),  or  he 
would  not  be  allowed  to  give  it  in  evidence  at  tb^ 
trial 

Although  letters  written  between  co-defendants 
mmpliater  are  not  privileged,  yet  a  letter  written  by 
one  co-defendant  to  another  with  directions  to  send 
to  the  joint  solicitor  is  (a).  Where  two  parties 
employ  the  same  solicitor,  a  letter  by  one  of  them  to 


(y)  Per  Parke,  B.,  Cleave  y,  Jones,  21  L.  J.,  Ex.  106. 

(«)  Mayor  of  Bristol  v.  Cox,  L.  R.,  26  Oh.  D.  678  ;  33  W.  R.  256 ; 
63L.  J.,  Ch.  1114. 

(«)  Jenktpu  v.  Bu*hby,  L.  R.,  2  Eq.  6^8 ;  36  L.  J.,  Ch.  820  ;  16 
W.  B.  189. 

P.  L 
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him,  containing  an  offer  to  be  made  to  the  other, 
may  be  given  in  evidence  against  the  writer  (b) ;  but 
in  such  case  the  joint  solicitor  cannot  disclose  the 
title  of  either.  Thus,  where  a  borrower  and  lender 
employ  the  same  solicitor,  he  cannot  be  called  to 
prove  the  abstract  of  the  borrower's  title  as  against: 
the  borrower  (c). 

The  rule  of  privileged  comraunications  has  been 
confined  strictly  by  the  English  law  to  the  cases 
-which  have  been  mentioned.  It  does  not  estend  to 
communications  made  confidentially  to  stewards  (d), 
or  medioal  men  (e),  or  patent  agents  (/).  When  a 
secret  is  entrusted  to  a  person  confidentially  em- 
ployed, the  coiirt  will  restrain  such  person  from 
making  use  of  the  secret,  or  divulging  it  to  others  (17). 
A  pursuivant  of  the  Herald's  College  is  not  a  legal 
adviser  (A), 

It  seems  that  communications  to  clergymen  are 
not  strictly  privileged  (i) ;  but  the  judges  have  shown 
an  indisposition  to  receive  communications  which 
have  been  made  to  clei^ymen  as  such.    Best,  C.  J., 


(j)  Baugl,  T.  Cradoelie,  1  U.  &  B.  182. 

(f)  a»  V.  Waikm;  3  Bmg:.  N.  C.  421 ;  cf.  S.  T.  Attrt/,  8  C.  t 
P.  S96. 

(d)  Earl  of  Falmouth  T.Mou.WPiice.iSS. 

(.)  Duchtti  of  Singilon'i  cat,  20  How.  St.  Tr,  613  ;  S.  r.  Ot*. 
ion,,  I  C.  &  P.  97  ;  Z«  V.  Eamntott,  12  W.  E.  975. 

(/)  Jfeiilry  t.  rieloria  SulUr  Co.,  66  L.  T.  182  ;  S  E.  P.  C, 
351. 

(jl)  MarntM  v.  Moat,  9  Hare,  241. 

(A)  SlBdt  T.  Tacitr,  L.  E.,  H  Ch.  D.  824 ;  49  L.  J.,  Ch.  $ii  ; 
28  W.  E.  807. 

(i)  Snad  r.  fUl,  H.  £  M.  233. 
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is  reported  to  have  said  that  he  would  never  compel 
a  clergyman,  if  he  objected,  to  disclose  such  commu- 
nications (k) ;  and  in  a  case  {/)  where  a  woman  was 
indicted  for  the  murder  of  her  child,  Alderson,  B., 
objected  to  hear  the  chaplain  of  the  prison  as  a 
witness  to  conversations  which  he  had  had  with  the 
prisoner  in  his  spiritual  capacity.  The  learned  judge 
said :  "  I  think  these  conversations  ought  not  to  be 
given  in  evidence.  The  principle  upon  which  an 
attorney  is  prevented  from  divulging  what  passes 
with  his  client  is,  because,  without  an  unfettered 
means  of  conoLmunication,  the  client  would  not  have 
proper  legal  assistance.  The  same  principle  applies 
to  a  person,  deprived  of  whose  advice  the  prisoner 
would  not  have  proper  spiritual  assistance.  I  do 
not  lay  this  down  as  an  absolute  rule,  but  I  think 
such  evidence  ought  not  to  be  given."  The  counsel 
for  the  prosecution  said  that  after  such  an  intimation 
he  should  not  tender  the  evidence.  On  this  branch 
of  the  law,  Jessel,  M.  E.,  once  said  (m) :  "  The  prin- 
ciple protecting  confidential  communications  is  of  a 
very  hmited  character.  It  does  not  protect  all  confi- 
dential communications  which  a  man  must  necessarily 
make  in  order  to  obtain  advice,  even  when  needed  for 
the  protection  of  his  life,  or  of  his  honour,  or  of  his 
fortune.  There  are  many  communications  which, 
though  absolutely  necessary,  because  without  them 


(*)  Broad  v.  FUt,  M.  &  M.  233. 
(0  B,  V.  Gnfin,  6  Cox,  C.  C.  219. 

(m)  WheeUr  t.  Le  Marehant,  L.  R.,  17  Gh.  D.  681  ;  50  L.  J., 
Ch.  796. 

l2 
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the  ordinary  businesa  of  life  cannot  be  carried  on, 
still  are  not  privileged.  The  communications  made 
to  a  medical  man  whose  advice  is  sought  by  a  patient 
with  respect  to  the  probable  origin  of  the  disease  as 
to  which  he  is  consulted,  and  which  must  necessarily 
be  made  in  order  to  enable  the  medical  man  to  advise 
or  to  prescribe  for  the  patient,  are  not  protected.  Com- 
mimicationB  made  to  a  priest  in  the  confessional,  on 
matters  perhaps  considered  by  the  penitent  to  be  more 
important  even  than  his  life  or  his  fortune,  are  not 
protected.  Communications  made  to  a  friend  with 
respect  to  matters  of  the  most  delicate  nature,  on 
which  advice  is  sought  with  respect  to  a  man's 
honour  or  reputation,  are  not  protected.  Therefore 
it  must  not  be  supposed  that  there  is  any  principle 
which  says  that  every  confidential  communication 
which  it  is  necessary  to  make  in  order  to  carry  on  the 
business  of  life  is  protected.  The  protection  is  of  a 
very  limited  character,  and  in  this  country  is  re- 
strioted  to  the  obtaining  the  assistance  of  lawyers  as 
regards  the  conduct  of  litigation  or  the  rights  to 
property.  It  has  never  gone  beyond  the  obtaining 
legal  advice  and  assistance,  and  all  things  necessary 
in  the  shape  of  communication  to  the  legal  advisers 
are  protected  from  production  or  discovery  in  order 
that  that  legal  advice  may  be  obtained  safely  and 
sufficiently." 

Bankers  are  bound  not  to  disclose  the  state  of  a 
customer's  accounts,  except  upon  a  reasonable  and 
proper  occasion,  and  what  is  a  reasonable  and  proper 
occasion  is  a  question  for  the  jury{n).     The  banker 

(n)  E»r4y  T.  r<aMy,  L.  B.,  3  Ex.  107 ;  37  L.  J.,  Ex.  7S. 
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of  a  oontributory  can  be  compelled  to  give  evidence 
as  to  his  account  under  the  115th  section  of  the 
Companies  Act,  1862  (o).  In  connection  with  this 
subject,  it  may  conveniently  be  mentioned  here  that 
by  the  Bankers  Books  Evidence  Act,  1879  (jd),  it 
is  provided  that,  subject  to  the  provisions  of  the 
act,  a  copy  of  any  entry  in  a  banker's  book  shall 
in  all  legal  proceedings  be  received  as  primd  facie 
evidence  of  such,  and  of  the  matters,  transactions, 
and  accounts  therein  recorded,  and  that  ^^  on  the 
application  of  any  party  to  a  legal  proceeding,  a 
court  or  judge  may  order  that  such  party  be  at 
hberiy  to  inspect  and  take  copies  of  any  entries  in 
a  banker's  book,  for  any  of  the  purposes  of  such 
proceedings.  An  order  under  this  section  may  be 
made  either  with  or  without  summoning  the  bank 
or  any  other  party,  and  shall  be  served  on  the  bank 
three  clear  days  before  the  same  is  to  be  obeyed, 
unless  the  court  or  judge  otherwise  directs."  It 
has  been  held  by  a  Divisional  Court  that  such  an 
order  ought  to  be  made  ex  parte  {q). 

The  act  cannot  be  used  to  get  behind  an  affidavit 
of  documents.  Therefore  where  a  plaintiff,  on  making 
such  an  affidavit,  had  sealed  up  part  of  her  pass 
books,  and  sworn  that  the  parts  so  sealed  up  were  not 
relevant,  an  application  to  order  plaintifE's  bankers  to 
produce  the  entries  in  their  books  relating  to  the 
plaintiS's  account  for  the  inspection  of  the  defendants, 
was  refused  (r), 

(o)  Forbes'  ease,  41 L.  J.,  Ch.  467 ;  20  W.  R.  686. 

Ip)  42  &  43  Vict.  c.  11. 

(q)  Bavies  v.  WhiU,  53  L.  J.,  Q.  B.  275 ;  32  W.  R.  620. 

(r)  Famell  v.  Wood,  L.  R.  (1892),  P.  137. 
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By  the  Eevenue,  Friendly  Societies,  and  National 
Debt  Act,  1882(»),  s.  11(2),  the  privileges  of  the 
last-mentioned  Act  are  extended  to  banking  com- 
panies to  which  the  provisions  of  the  Companies  Acts, 
1H62  to  1880,  are  applicable,  provided  they  have  com- 
plied with  the  requirements  of  the  Act  under  notice. 

Of  course,  the  principle  established  by  the  above 
Acts  applies  to  the  accounts  of  persons  other  than  the 
parties  to  the  proceedings  {<). 

It  has  been  held  that  the  order  may  be  made  on  an  ex 
parte  application  and  without  any  affidavit  being  filed 
in  support;  but  itistheduty  of  the  judge  to  whom  the 
application  is  made  to  satisfy  himself  that  the  entries, 
of  which  inspection  is  sought,  are  admissible  in  evi- 
dence, and  that  the  application  is  made  bon&fide ;  and 
obviously,  in  some  cases,  evidence  may  be  necessary 
to  enable  the  judge  so  to  satisfy  himself  (u). 

EULE    3. 

As  to  Emdotce  erchtded  on  grounds  of  Fuhlic  Interett. 

A  witness  cannot  be  asked,  and  will  not  be 
allowed,  to  state  facts,  or  to  produce 
documents,  the  disclosure  or  production 
of  which  may  be  prejudicial  to  any 
public  interest. 

On  Hardy's  trial  for  high  treason  {x),  a  witness 

(.)  45  &  46  Viot.  0.  72  (gee  Appendii). 

\t)  Nmcardy.  H/all,  L.  R.,  23  Q.  B.  D.  1 ;  63  L.  J.,  Q.  B.  381; 
60  L.  T.  637  ;  37  W.  R.  556. 

(n)  AmM  T.  nayei.  L.  R.,  36  C.  D.  T31 ;  G6  I»  J.,  Ch.  84< ;  57 
L.  T.  299 ;  36  W.  R.  246.  Cf.  Memard  v.  Btall,  L-  E.,  23  Q.  B. 
D.  I  ;  37  W.  R.  556. 

[x)  2*  How.  St.  Tr.  815. 
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for  the  crown  was  asked  on  cross-examination  by 
Mr.  Erafcine,  whether  the  person  to  whom  he  had 
commnnicated  a  report  of  the  proceedings  of  the 
society  to  which  the  prisoner  belonged,  was  a  magis* 
trate  of  any  species  or  description,  from  a  justice 
of  peace  to  a  secretary  of  state.  It  was  held  by 
Eyre,  C.  J.,  that  he  might  say  whether  the  com- 
mmiication  was  made  to  a  magistrate  or  not.  The 
witness  said,  '^It  was  not  to  a  magistrate.''  Mr. 
Erskine  then  asked,  "Then  to  whom  was  it?" 
The  Attorney-General  objected  to  the  question. 
Eyre,  C.  J.,  said : — "  It  is  perfectly  right  that  all 
opportunities  should  be  given  to  discuss  the  truth  of 
the  evidence  given  against  the  prisoner ;  but  there 
is  a  rule,  which  has  universally  obtained  on  account 
of  its  importance  to  the  public  for  the  detection  of 
crimes,  that  those  persons  who  are  the  channels  by 
means  of  which  that  detection  is  made,  should  not 
be  unnecessarily  disclosed;  if  it  can  be  made  to 
appear  that  really  and  truly  it  is  necessary  for  the 
investigation  of  the  truth  of  the  case  that  the  name 
of  the  person  should  be  disclosed,  I  should  be  very 
unwilling  to  stop  it ;  but  it  does  not  appear  to  me 
that  it  is  within  the  ordinary  coxirse  to  do  it,  or  that 
there  is  any  necessity  for  it  in  this  particular  case." 
The  point  was  subsequently  discussed  before  the 
other  judges,  and  the  majority  concurred  with 
Eyre,  C.  J.,  who  thus  laid  down  the  rule:  "My 
apprehension  is,  that  among  those  questions  which 
are  not  permitted  to  be  asked,  are  all  those  questions 
which  lead  to  the  discovery  of  the  channel  by  which 
the  disclosure  was  made  to  the  officers  of  justice. 
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that  it  is  upon  the  general  principle  of  the  con- 
venience of  public  justice,  that  they  are  not  to  be 
disclosed ;  that  all  persons  in  that  situation  are  pro- 
tected from  the  discovery ;  and  that,  if  it  is  objected 
to,  it  is  no  more  competent  for  the  defendant  to  ask 
who  the  person  was  that  advised  him  to  make  the 
disclosure,  than  it  is  to  whom  he  made  the  disclosure 
in  consequence  of  the  advice — than  it  is  to  ask  any- 
other  question  respectiug  the  channel  of  communioa- 
tion,  or  all  that  was  done  under  it." 

It  was  held  by  Lord  Ellenborough  (5),  that  a 
member  of  parliament  or  the  Speaker  may  be  called 
on  to  give  evidence  of  the  fact  of  a  member  of  par- 
liameut  having  taken  part  or  spoken  iu  a  particular 
debate ;  but  that  he  cannot  be  asked  what  he  then 
delivered  in  the  course  of  the  debate.  It  has  also 
been  held,  that  oonununications  in  ofBcial  corre- 
spondence relating  to  matters  of  state  caDnot  be 
produced  as  evidence  iu  an  action  against  a  person 
holdmg  an  office,  for  an  injury  charged  to  have  been 
done  by  him  in  exercise  of  the  power  given  to  him 
as  such  officer;  not  only  because  such  communica- 
tions are  confidential,  but  because  their  disclosure 
might  betray  secrets  of  state  policy  ()■).  Where  a 
mioiater  of  state,  subpoenaed  to  produce  public 
documents,  objects  to  do  so  on  the  ground  that  their 
publication  would  be  injurious  to  the  public  interest, 
Uie  court  ought  not  to  compel  their  publication  (s) ; 


(q)  Pbmkttt  V.  Cobbttt,  fi  Esp.  136. 

(r)  Andemm  T.  Eamitton,  2  B.  &  B.  166,  D 

\*)  BtaUon  V.  Skatt,  5  H.  £  N.  838. 
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and  the  question  whether  the  production  of  such  a 
docnment  would  be  injurious  to  the  public  service 
must  be  determined  by  the  head  of  the  department 
having  the  custody  of  the  paper  and  not  by  the 
judge  (^).    It  has  been  said  that  this  privilege  is 
personal  to  the  head  and  cannot  be  claimed  by  a 
subordinate  (u) ;  but  in  a  suit  against  an  admiral  in 
the  Royal  Navy  to  recover  damages  for  a  collision 
caused  by  his  flagship,  Sir  E.  Phillimore  refused  the 
plaintiffs  permission  to  inspect  reports  of  the  collision 
made  by  the  admiral  to  the  Lords  of  the  Admiralty, 
the  secretary  to  the  Admiralty  having  made  an  affi- 
davit that  their  production  would  be  prejudicial  to 
the  public  service  (x).    For  the  purposes  of  discovery 
before  trial  it  has  been  held  that  the  privilege  need 
not  be  claimed  by  the  head  of  the  department  (y). 
It  has  also  been  held  that  conmiunications  between  a 
governor  of  a  province  and  his  attorney-general  are 
privileged  (s).      The  rule  under  consideration  was 
discussed  in  The  Rajah  of  Coorg  v.  EaH  India  Co,  (a), 
where  it  was  stated  that  the  production  of  political 
documents  depends  not  upon  the  question  whether 
the  person  called  on  to  produce  them  is  a  party  to  the 
suit  or  not,  but  upon  the  danger  to  the  public  interests 


(Q  Beatson  y.  Skene,  5  H.  &  N.  838 ;  per  Pollock,  G.  B.,  6  H.  & 
K.  853. 

(tt)  DickMon  v.  Lord  Wilton,  1  F.  &  F.  424. 

(x)  The  BelUrophon,  44  L.  J.,  Adm.  6  ;  23  W.  B.  248. 

(y)  Heneseey  v.  Wright,  L.  R.,  21  Q.  B.  D.  609 ;  67  L.  J.,  Q.  B. 
630 ;  59  L.  T.  323. 

(z)   Wyatt  r.  Gore,  Holt,  299. 

(a)  29  Beay.  360. 
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which  would  result  from  their  publioatioB.  Where 
an  officer  in  the  army  sued  a  superior  officer  for  de^ 
mation,  the  alleged  libel  being  contained  in  evidenoe 
given  by  the  latter  before  a  military  court  of  inquiry, 
the  House  of  Ixirds  held  that  such  evidence  was  not 
only  privileged  from  being  the  subject  of  an  acticm 
for  libel,  but  was  wholly  inadmissible,  since  the  pro- 
ceedings of  the  court,  being  dehvered  to  the  com- 
mander-in-chief, and  held  by  him  on  behalf  of  the 
sovereign,  ought  not  to  be  produced  except  by  her 
Majesty's  command  or  permission  (b).  A  communi- 
cation by  a  justice  of  the  peace  to  the  Lords  Com- 
missioners of  the  Great  Seal  concerning  another 
justice  of  the  peace  baa  been  held  to  be  protected  (c). 
The  Director  of  Pubho  Prosecutions  cannot  be  asked 
to  disclose  the  name  of  his  informant  upon  a  criminal 
trial  or  any  subsequent  civil  proceedings  arising  out 
of  it,  except  that  on  the  criminal  trial,  if  the  judge 
sees  that  the  strict  enforcement  of  the  rule  would  be 
likely  to  cause  a  miscarriage  of  justice,  he  may 
relax  it  infarorem  iiDwceiiiiw  {d). 

The  courts  have  occasionally  shovm  a  disposition  to 
limit  the  nde.  Thus,  in  an  action  (c)  for  a  penalty 
for  acting  as  a  parish  committee-man,  being  at  the 
same  time  a  collector  of  the  property-tax ;  a  clerk  to 
the  commissioners  of  the  property-tax  was  called, 

(4)  Dawiiai  V.  lord  Rokcbi/,  L.  R.,  7  E,  &  I,  7M ;  i6  L,  J.,  Q, 
B.  8;  23  W.  E.  931. 

If)  FitzgibbOH  V.  Grtm,  Ir.  E.,  9  C.  L.  226. 

(d)  See  per  Bowen,  L.  J.,  in  Marki  v.  Beufn*,  L.  R.,  25  Q.  B. 
D.  500. 

{f)  Lee  V.  mrrelt,  3  Cam,  337, 
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and  directed  to  produce  his  books,  to  prove  the 
defendant's  appointment.  The  witness  refused,  on 
the  ground  that  he  had  been  sworn,  on  his  own 
appointment,  not  to  disclose  anything  he  should  hear 
in  that  capacity  respecting  the  property-tax,  except 
with  the  consent  of  the  commissioners,  or  by  force 
of  on  act  of  parliament ;  but  Lord  EUenborough 
said : — "  I  clearly  think  the  oath  contains  an  implied 
exception  of  the  evidence  to  be  given  in  a  court  of 
justice,  in  obedience  to  a  writ  of  subpoena.  The 
witness  must  produce  the  book,  and  answer  all  ques- 
tions respecting  the  collection  of  the  tax,  as  if  no 
such  oath  had  been  administered  to  him."  It  appears 
also  that  a  grand  juror  may  be  compelled,  either  in 
civil  or  criminal  cases,  to  disclose  what  has  passed 
before  a  grand  jury.  So  Lord  Campbell  (/)  held 
that  a  witness  cannot  refuse  to  produce  a  letter 
which  he  holds  from  a  secretary  of  state,  to  whom 
it  has  been  addressed  in  his  public  character,  and 
who  forbids  its  production.  Where  a  document 
is  privileged  from  production  on  the  grounds  of 
public  policy,  secondary  evidence  of  its  contents  is 
inadmissible  {g). 

EuLE  4. 

As  to  Evidence  excluded  on  ground  of  Indecency. 

Evidence  may  be  excluded  on  the  ground  of  in- 
decency; but  this  rule   only  holds  in  civil  cases. 

(/)  Sykes  v.  Dunbar,  2  Selw.  N.  P.  1059. 
Iff)  Rome  V.  Bentinck,  2  B.  &  B.  130. 
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Thus,  it  is  an  QStablished  rule  that  parties  shall  not 
be  permitted  after  marriage  to  say  that  they  have 
bad  no  connection  (h),  and  this  is  not  altered  by  the 
Evidence  Further  Amendment  Act,  1869,  except  in 
regard  to  proceedings  instituted  in  consequence  of 
adultery  (i).  But  although  a  wife  cannot  prove 
non-aocess  in  order  to  bastardize  her  issue  (A),  yet  it 
appears  that  if  that  fact  is  proved  by  other  e^-idence, 
she  may  he  examined  as  to  collateral  facts,  such  as  the 
name  of  an  adulterer,  or  the  time  of  a  birth  (/);  and, 
although  a  father  cannot  be  heard  to  say  that  a  child 
bom  of  his  wife  after  marriage  is  illegitimate  (m),  yet 
a  man  reputed  to  be  married  can  be  heard  to  say  he 
was  not  married  when  a  question  arises  as  to  the 
pedigree  of  a  child  (n).  In  criminal  cases  no  ob- 
jection can  be  taken  to  evidence  on  the  ground  of 
indecency ;  and  in  civil  cases  the  rule  is  restricted  to 
such  as  involve  considerations  of  domestic  morality ; 
or  cases  in  which  the  admission  of  such  evidence 
would  only  tend  to  encourage  the  shameless  or 
morbid  outrage  of  conventional  propriety. 

(A)  S.  V.  Saurton,  5  A.  &  S.  ISO  ;  ^non.  T.  Anon.,  23  Beftv.  273. 

(i)  See  anU,  p.  37. 

(i)  Althletf  T.  Sprigs,  33  L.  J.,  Ch.  34S. 

{I)  S.  V.  Lufi,  S  East,  193;  Lcg^e  v.  Edmundt,  25  L.  J.,  Cli. 
12G. 

(bi)  Btrmaby  v.  Saillie.  L.  R.,  12  Ch.  Div.  291 ;  68  L.  J.,  Ch. 
812  ;  61  L.  T.  63*  ;  38  W.  E.  125. 

(n)  ifurray  T.  Milntr,  L.  R.,  12  Ch.  D.  846  ;  *8  L.  J.,  Ch.  775 ; 
27W.  R.  881. 
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CHAPTER  VIII. 

HEABSAY  OR  SECOND-HAND  EVIDENCE. 

The  term  "  hearsay  "  or  second-hand  evidence  is  by 
some  writers  extended  to  cover  all  evidence  which  is 
reported,  whether  by  a  witness  or  any  other  medium, 
to  the  court,  and  this  is  probably  scientifically  ac- 
curate. In  a  treatise  of  this  nature  it  is,  however, 
preferable  to  confine  the  term  to  its  ordinary  appli- 
cation, t.  e.,  to  the  oral  or  written  statement  of  a 
person  who* is  not  produced  in  court,  conveyed  to 
the  court  either  by  a  witness  or  by  the  instrumen- 
tality of  a  document.  Hence,  what  a  witness  him- 
self says  is  original  evidence,  but  when  he  repeats 
what  another  person  has  said  this  is  hearsay.  It  is 
a  well-settled  general  rule  that — 

Hearsay  or  second-hand   evidence  is  in- 
admissible. 

The  ground  for  the  rejection  of  hearsay  or  second- 
hand evidence  lies  in  the  fundamental  principle  that 
evidence  has  no  claim  to  credibility  unless  it  be  given 
on  oath,  or  what  is  equivalent  to  an  oath,  and  unless 
the  party  to  be  aflEected  by  it  have  an  opportunity 
of  cross-examining  the  witness.  The  distinction  be- 
tween original  and  hearsay  evidence  is  of  the  widest 
possible  kind,  when  they  are  considered  as  elements 
of,  and  guides  to,  moral  certainty.    When  a  witness 
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states  something  which  he  himseU  has  either  seen 
or  heard,  directly  affecting  the  parties  to  a  proceed- 
ing, such  a  statement  contains  clearly  the  requisite 
principles  ol  presumptive  trutli :  but  when  he  states 
something  which  he  has  heard  from  another  person, 
the  statement  afiords  no  satiafaotory  or  reasonable 
information,  A  multitude  of  probable  contingencies 
annihilate  its  value.  Thus,  the  witness  may  have 
misunderstood  or  imperfectly  remembered,  or  even 
may  be  wilfully  misrepresenting  the  words  of  the 
third  person ;  or  the  latter  may  have  spoken  hastily, 
inaccurately,  or  even  falsely. 

In  The  Bei-keley  Peerage  ease  [a),  it  was  said  by 
Hansfield,  0.  J. : — "  By  the  general  rule  of  law, 
nothing  that  is  said  by  any  person  con  be  used  as 
evidence  between  contending  parties,  unless  it  is 
delivered  upon  oath  in  the  presence  of  those  parties. 
,  .  .  Some  inconvenience  no  doubt  arises  from 
such  rigour.  If  material  witnesses  happen  to  die 
before  the  trial  the  person  whose  cause  they  would 
have  established  may  fail  in  the  suit ;  bnt  although 
aU  the  bishops  on  the  bench  should  be  ready  to  swear 
to  what  they  beard  those  witnesses  declare,  and  add 
their  own  implicit  belief  of  tlie  truth  of  the  declara- 
tions, the  evidence  would  not  be  received." 

"Where  the  object  of  evidence  is  to  satisfy  the  court 
on  matters  which  ore  for  tiie  oourt  and  not  for  a  jury, 
hearsay  evidence  is  unobjectionable,  even  where  the 
oourt  is  disoharging  the  function  of  a  jury.  Thus, 
in  order  to  show  that  reasonable  search  has   been 

(a)4Cui.  411. 
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made  for  a  lost  indenture,  a  witness  may  be  asked 
whether  he  has  inquired  of  persons  who  were  likely 
to  know  about  it,  and  what  answers  were  given  to 
his  inquiries  (&). 

The  general  doctrine  is  iUustrated  in  Spargo  v. 
Brown  (e?),  which  was  an  action  for  excessive  distress ; 
and  the   question  was,   whether  the  plaintiff  was 
tenant  to   the  defendant  Hugh  Brown,  or  to  his 
brother  John  Brown.     The  plaintiff  had  paid  rent 
to  John ;  but  the  defendant,  to  show  that  the  money 
had  been  paid  to  John  as  his  (the  defendant's)  agent, 
offered  in  evidence  accounts  tendered  to  him  by  John 
Brown,  in  which  John  described  himself  as  the  agent 
of  the  defendant.    It  was  objected  that  John  Brown, 
not  being  dead,  ought  to  have  been  called  as  a  wit- 
ness.  The  judge  rejected  the  evidence  on  this  ground, 
and  the  full  court  upheld  his  ruling.     Littledale,  J., 
said : — ^**  The  general  rule  is,  that  where  a  person  is 
living,  and  can  be  cedled  as  a  witness,  his  declaration, 
made  at    another  time,  cannot  be  received  in  evi- 
dence:" and  Bay  ley,  J.:  "  The  general  rule  is,  that 
every  material  fact  must  be  proved  on  oath.     There 
is  an  exception  to  that  rule,  viz.,  that  the  declara- 
tions of  a  party  to  the  record,  or  of  one  identified  in 
interest  with  him,  are,  as  against  such  party,  admis- 
sible in   evidence;   but,   generally  speaking,  mere 
declarationB  not  upon  oath  are  not  evidence.     The 
acts  of  a  party  may  be  evidence ;  but  here  the  de- 
fendant merely  produced  a  paper  in  the  handwriting 


{h)  E.  V.  Brainiree,  1  E.  &  E.  51. 
\e)  9  B.  &  C.  935. 
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of  John  Brown,  without  showing  tliat  he  was  idm- 
tified  with  the  plaintiff." 

It  must  also  be  borne  in  mind  that  evidence  of  tha 
acts  of  a  person  is  often  as  completely  beorsay  as  the 
evidence  of  the  words  of  the  same  person  might  have 
been.  Thus  it  is  equally  hearsay  to  prove  that  a 
witness  not  before  the  court  treated  an  individual  as 
sane,  as  it  is  to  show  that  in  an  oral  or  written  state- 
ment he  called  him  sane.  This  was  to  a  great  extent 
the  ground  of  the  judgment  in  Wrifild  v.  Doe(d), 
in  which  case  the  judges  in  the  Exchequer  Chamber 
held,  in  an  issue  of  devisamt  tel  non  (and  the  judg- 
ment was  affirmed  on  appeal  by  the  House  of  Lords), 
that  letters  written  to  the  testator  by  different  per- 
sons since  deceEised,  and  who  had  been  well  acquainted 
with  the  testator,  could  not  be  received  in  evidence 
on  a  question  of  sanity.  The  court  held  that  the 
letters  were  not  receivable  as  mere  declarations  of 
deceased  witnesses,  or  as  proof  of  treatment;  but, 
assuming  that  the  letters  were  connected  with  any 
act  of  the  testator  relating  to  them  by  which  intelli- 
gence was  indicated,  as,  for  example,  if  he  had 
answered  them,  they  were  receivable.  Parke,  B., 
said: — "The  question  is,  whether  the  contents  of 
these  letters  are  evidence  of  the  fact  to  be  proved 
upon  the  issue ;  that  is,  the  actual  existence  of  the 
qualities  which  the  testator  is  in  those  letters,  by 
implication,  stated  to  possess ;  and  these  letters  may 
be  considered,  in  this  respect,  to  be  on  the  same  foot- 
ing as  if  they  had  contained  a  direct  positive  state- 

(d)  7A.  &E.  313. 
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ment  that  he  was  competent.  For  this  purpose  they 
are  mere  hearsay  evidence,  statements  of  the  writers, 
not  on  oath,  of  the  truth  of  the  matter  in  question, 
with  the  addition,  that  they  have  acted  upon  the 
statements  on  the  faith  of  their  being  true,  by  thus 
sending  the  letters  to  the  testator.  That  the  so  act- 
ing cannot  give  a  suflBcient  sanction  for  the  truth  of 
the  statement  is  perfectly  plain,  for  it  is  clear  that  if 
the  same  statements  had  been  made  by  parol  or  in 
writing  to  a  third  person  it  would  have  been  insuflS- 
dent.  Yet  in  both  cases  there  has  been  an  acting  on 
the  belief  of  the  truth,  by  making  the  statements,  or 
writing  and  sending  a  letter  to  a  third  person ;  and 
what  difFerence  can  it  possibly  make  that  this  is  an 
acting  of  the  same  nature  by  writing  and  sending 
the  letter  to  the  testator  ?  "  In  Beavan  v.  McDonnell  (e) , 
which  was  an  action  to  recover  a  sum  of  money  paid 
by  the  plaintiff  for  the  purchase  of  an  estate,  on  the 
ground  that  he  was  a  lunatic,  and  therefore  incom- 
petent to  contract,  evidence  was  received  of  his 
conduct  before  and  after  the  transaction,  to  show 
that  the  lunacy  was  of  such  a  character  as  would 
be  apparent  to  the  defendant  when  dealing  with 
him. 

There  are  a  great  many  cases  in  which  that  which 
is  apparently  hearsay  or  second-hand  evidence  is 
treated  by  the  law  as  original  evidence,  and  admis- 
sible as  such.  Thus,  (1)  evidence  is  original  and  not 
hearsay,  which  is  given  to  prove,  in  corroboration  of  a 


(tf)  10  Ex.  184. 

p. 
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mtoeBs's  teetimony,  that  he  ofBrmed  the  same  thiog 
on  previous  occasions  {/). 

(2)  The  BtatementB  of  pereonB  not  before  the  court 
are  admitted  where  they  can  he  regarded  as  essen- 
tially  connected  with  or  part  of  the  res  gestte,  or  gist 
of  the  matter  in  issue.  Thus,  in  false  imprisonment, 
the  defendant  justified  on  the  ground  that  h©  had 
given  the  plaintiff  in  custody  for  forging  a  bill  of 
exchange,  which  had  therefore  been  dishonoured  on 
presentment  to  the  drawee.  A  witness  stated  that 
he  had  accompanied  the  defendant  to  the  drawee, 
"who  refused  to  pay.  He  was  then  asked  what  the 
drawee  had  said  at  the  time  of  the  refusal.  The 
question  was  objected  to,  but  the  court  held  that 
the  evidence  ought  not  to  be  eioluded.  There  were 
peculiar  circumstances  in  the  case,  but  Tindal,  C,  J., 
said : — "  Even  if  the  inquiry  before  us  had  depended 
on  the  determination  of  ihe  point,  whether  evidence 
by  the  defendant  of  the  dishonour  of  the  bill,  and  of 
the  circumstances  attending  such  dishonour,  was 
relevant  to  the  question  then  before  the  )uiy,  it 
would  have  been  difficult  altogether  to  exclude  such 
evidence  on  the  score  of  its  irrelevancy"  (jr).  On 
the  same  principle,  proof  has  been  received  of  the 
language  uttered  by  the  holders  of  seditious  meetings 
in  order  to  show  the  objects  and  character  of  such 
meetings.  In  the  same  way  evidence  may  be  given 
of  the  inscriptions  on  flags  used  at  such  meetings 
without  producing  the  flags  themselves;   for  such 


(/)  BoHiAty  v.  Swuting,  BnU.  N.  P.  291. 
{/]  Ferkm$  v.  raiyhan,  4  H.  &  Q.  9SS. 
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inscriptions  used  on  sucli  occasions  are  the  public 
expression  of  the  sentiments  of  those  who  bear  them, 
and  have  rather  the  character  of  speeches  than  of 
writings  (A).  Thus,  a  foreign  proclamation,  con- 
tained in  a  printed  placard,  is  treated  as  an  inscrip- 
tion or  act  done,  and  may  be  proved  by  oral  evidence 
or  an  examined  copy.  In  such  a  case  Pollock,  0.  B., 
said: — "Hearsay  evidence  is  admissible  when  it  is 
part  of  a  transaction ;  and  in  this  way  the  excla- 
mations of  a  crowd  may  be  received  as  evidence. 
Bat  there  is,  generally  speaking,  this  distinction 
between  what  is  said  and  what  is  done  :  in  order  to 
admit  the  former  it  is  necessary  that  the  authority 
of  the  speaker  should  be  shown,  in  order  to  affect 
the  parties ;  but  if  it  be  something  done  that  is  to 
be  proved,  no  authority  is  required,  because  there  is 
no  danger  of  being  misled ;  and  I  regard  a  placard 
or  proclamation  on  a  wall  rather  as  something  done. 
In  a  case  before  me  at  Guildford,  where  the  plaintiff 
sought  to  recover  the  expenses  of  an  election,  I 
would  not  allow  orders  given  by  third  parties  by 
word  of  mouth  to  be  admitted  in  evidence  against 
the  defendant,  but  I  admitted  inscriptions  on 
coaches  "  (t).  To  prove  an  act  of  bankruptcy  by  the 
bankrupt  beginning  to  keep  his  house,  it  is  allowable 
to  prove  that  the  bankrupt  was  denied  to  his  creditors 
by  a  servant  at  his  house ;  but  it  is  not  enough  to 
prove  that  the  bankrupt  directed  that  he  should  be 
denied  unless  the  direction  be  followed  up  by  an 


(A)  J?.  T.  Hunt,  3  B.  &  Aid.  674. 
(i)  Bruee  v.  Nieolttpolo,  11  Ex.  129. 

m2 
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actual  denial  (X).  In  trover  by  the  assignees  of  a 
bankrupt  for  goods,  the  property  of  the  bankrupt, 
letters  written  by  him  during  hia  absence  from  home, 
stating  that  he  was  absent  to  avoid  two  writs  that 
were  out  against  him,  have  been  held  admissible 
evidence  for  the  plaintiffs  of  an  act  of  bankruptcy, 
without  proof  that  there  was  in  fact  any  writ  issued, 
or  any  pressure  of  creditors.  It  was  held  in  the  same 
case,  also,  that,  in  order  to  make  a  declaration  of  a 
bankrupt  admissible  evidence  of  an  act  of  bankruptcy, 
it  is  not  essential  that  the  declaration  and  the  act 
should  be  contemporaneous  {/).  In  this  case  Lord 
Denman  concurred  in  a  previous  decision  of  Parke, 
B.,  that  "  it  is  impossible  to  tie  down  to  time  the 
rule  as  to  the  declarations,"  that  may  be  made  part 
of  the  rea  geetie  in  cases  of  bankruptcy;  and  his 
Ijordship  added,  that  "if  there  be  connecting  cir- 
cumstances, a  declaration  may,  even  at  a  month's 
interval,  form  part  of  the  whole  res  gest(B."  A  more 
stringent  rule  seems  to  be  followed  in  criminal  cases. 
Thus,  in  cases  of  rape,  it  has  been  the  practice  of 
modem  judges  to  reject  the  evidence  of  the  state- 
ments of  a  deceased  or  absent  prosecutrix,  although 
made  at  or  immediately  after  the  commission  of  the 
orime  (m) ;  but  in  a  case  of  manslaughter,  several 
of  the  judges  concurred  in  admitting  the  evidence  of 
a  witness  as  to  a  statement  made  by  the  deceased,  in 
the  absence  of  the  prisoner,  shortly  after  the  accident 


(*}  Per  Lord  Tenterden,  FuAer  v.  Seiuher,  10  B.  &  C.  710, 

(/)  South  T.  Grtal  Weitem  Railway  Co.,  i  Q.  B.  SI. 

(«)  R.  V.  Mtston,  9  C.  A  P.  420 ;  R,  v.  OuUeriijt,  ib.  471. 
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through  which  the  death  ensued.  Gumey,  B.,  said : — 
"  What  the  deceased  said  at  the  instant,  as  to  the 
cause  of  the  accident,  is  clearly  admissible "  (»). 
The  distinction  in  all  these  cases  lies  in  the  con- 
sideration what  is  and  what  is  not  part  of  the 
original  res  gestce.  If  the  words  are  the  natural 
accompaniment  and  consequence  of  the  act,  they 
may  be  stated ;  but  where  the  connection  is  remote 
they  will  be  rejected.  It  will  be  observed,  that  the 
qu^on  of  admissibility  here  is  very  different  from 
the  case  of  dying  declarations,  which  will  be  con- 
sidered subsequently.  Statements  by  a  deceased 
vendor  made  at  the  time  of  the  sale  as  to  the  pro- 
perty sold,  are  evidence  for  its  subsequent  identifica- 
tion (<?).  For  the  declaration  of  a  tenant  for  life  to 
he  evidence  against  the  remainderman,  it  must  be 
accompanied  by  an  act  done  by  the  tenant  for  life, 
an  act  done  by  a  third  person  not  being  suffi- 
cient (/?). 

Notwithstanding  the  rule  that  a  parent  cannot 
bastardize  his  issue,  on  an  issue  as  to  the  legitimacy 
of  the  plaintiff,  a  witness  was  allowed  to  state  the 
declaration  and  conduct  of  the  deceased  mother,  when 
questioned  about  her  child's  parentage  {q).  And  the 
letters  of  a  living  mother  were  admitted  as  part  of 
the  res  gestce  on  a  question  of  legitimacy  of  the  child ; 
evidence  of  her  acts  and  conduct  being  admissible  on 


(#i)  R.  V.  Foster,  6  C.  &  P.  325. 

(o)  Farrott  r.  Watts,  47  L.  J.,  C.  P.  79. 

{p)  Howe  V.  Malkin,  27  W.  R.  340. 

(^)  Hargrove  y.  Hargrave,  2  C.  &  K.  701. 
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tills  question,  although,  of  course,  she  could  not  have 
been  put  into  the  witness  box  (5), 

In  an  action  for  misrepresentation  of  solvency 
evidence  may  be  adduced  that  at  the  time  the 
credit  was  given  the  plaintiff  said  that  it  was  so 
given  in  consequence  of  the  representations  made 
to  him  (r). 

(3)  Wlien  it  is  material  to  prove  the  bodily  or 
mental  feelings  of  an  individual,  evidence  of  stat*- 
ments  of  such  individual,  at  the  time  in  question, 
relative  to  such  feelings,  is  original  and  not  hearsay. 
Thus,  in  Areson  v.  Lord  Kiintaird  (s),  the  action 
was  on  a  policy  of  insurance,  secured  on  the  life 
of  the  plaintiff's  wife,  and  the  defendants  offered 
evidence  that,  a  few  days  after  it  was  made,  the 
deceased,  who  had  previously  represented  herself 
to  the  defendants  as  being  in  good  health,  had  given 
a  totally  different  account  of  her  health  to  a  witness. 
It  was  held  that  the  witness  might  relate  her  con- 
versation with  the  deceased,  and  that  the  statements 
of  the  latter,  as  so  related,  were  evidence  in  the  same 
way  as  the  answers  of  patients  to  the  inquiries  of 
their  medical  attendants  are  evidence  as  to  the  state 
of  health,  although  letters  to  a  medical  man  from  his 
patient  detailing  the  symptoms  of  hia  malady  are  not 
admissible  (/).  On  the  same  principle,  in  actions 
for  crim.  con.,  what  the  husband  and  wife  had  said 


(})  The  A'jlffard  Pteragt,  L.  E.,  11  App.  Cm.  1. 

(r]  Fellewet  v.  JTilliamion,  M.  &  M!.  30G. 

(j)  6  East,  IBS. 

((}  Wilt  V.  KtinduiirlA,  3  S.  &  T.  113. 
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to  each  other,  or  letters  written  hy  either  party  to 
the  other,  when  there  was  no  ground  to  suspect 
collusion,  were  admissible  evidence  to  show  the  terms 
on  which  they  lived  (m)  ;  and  the  same  rule  applies 
to  proceedings  in  the  Divorce  Court. 

(4)  Evidence  of  general  reputation,  general  cha- 
racter, and  general  notoriety  is  original  evidence,  and 
not  hearsay.     Thus,  general  reputation  is  admissible 
to  prove   marriage  (ar),   except  in  prosecutions   for 
bigamy,   and  petitions  for  damages    for    adultery 
under  the  Divorce  Act,  in  which  the  marriage  must 
be  strictly  proved.     Whenever  the  witness  is  shown 
to  have  derived  his  information  from  some  assign- 
able individual,  it  is  excluded  as  hearsay  (y).     Fol- 
lowing the  principle  laid  down  by  Mr.  Fraser  (s), 
Lord  Siodesdale,  in  a  case  in  the  House  of  Lords  (a), 
held,  that  repute  to  raise  presumption  of  marriage 
must  be  founded  on  general,  not  singular,  opinion ;  a 
divided  repute  is  on  such  a  subject  no  evidence  at  all. 
Here  his  Lordship  was  speaking  probably  of  Scotch 
marriages   only;    for,    in    the  subsequent  case    of 
Lyk  V.  Elicood  (^),  Vice-Chancellor  Hall  said :  "  It 
cannot  be  contended  that  wherever  there  is  evidence 
of  repute  on  one  side  and  the  other  a  marriage 
cannot  be  established." 

(a)  Trelawfiey  v.  Colemarij  1  B.  &  Aid.  90  ;  cf.  Willis  v.  Bernard^ 
8  Bing.  376. 

(x)  Doe  y.  Fleming,  4  Bing.  266 ;  Fox  v.  Bearbloek^  L.  R.,  17  Ch. 
D.  499  ;  60  L.  J.,  Ch.  489 ;  29  W.  R.  661. 

(y)  Shedden  ▼.  Att.-Gen.,  2  S.  &  T.  170. 

(z)  Fraser  on  the  Personal  and  Domestic  Relations,  Vol.  I.  p.  207. 

(a)  Cunning hame  y.  Cunninghame^  2  Dow,  511. 

(*)  L.  R.,  19  Eq.  98 ;  44  L.  J.,  Ch.  164  ;  23  W.  R.  167. 


When  it  is  proposed  to  infer  a  marriage  from 
repute,  it  is  necessaiy  to  weigh  the  evidence 
cautiously — first,  with  respect  to  the  degree  in  which 
the  opinion  prevails ;  next,  with  respect  to  its  causes ; 
and  lastly,  with  respect  to  the  inference  to  be  drawn 
from  it  (<■}. 

In  treapafls  for  destroying  a  picture,  when  the  plea 
was  not  guilty,  and  the  defence  that  the  picture  was  a 
libel  on  the  defendant's  sister  and  brother-in-law,  and 
that  he  had  therefore  destroyed  it.  Lord  Ellenborough 
held,  "  that  the  declarationa  of  the  spectators  while 
they  looked  at  the  picture  in  the  exhibition  room 
■were  evidence  to  show  that  the  figures  portrayed 
were  meant  to  represent  the  defendant's  sbter  and 
brother-in-law"  (rf).  So  under  a  devise  of  lands  in 
a  certain  parish  evidence  is .  admissible  that  a  part 
not  comprised  in  the  pariah  was  reported  to  be  in  it, 
and  was  intended  to  he  included  in  the  devise  (e) ; 
but  evidence  of  a  rumour  is  not  admissible  to  justify 
a  slander  (/). 

(5)  Where  several  persons  are  proved  to  be  en- 
gaged in  one  general  conspiracy,  all  the  transactions 
of  that  conspiracy  by  the  different  parties  may  and 
ought  to  be  given  in  evidence ;  and  it  is  enough 
if  the  party  accused  can  be  proved  to  be  privy  to  the 
general  conspiracy ;  for  if  that  is  proved  everything 
that  is  done  by  the  different  parties  concerned  in  it 
must  also  be  imputed  to  him  as  a  part  of  the  oon- 

(()  Pwier,  Vol.  I.  p.  206. 

(d)  Lu  Bolt  T.  Bercifetd,  2  Camp.  611. 

(.)  Anttit  V.  AWhm,  1  H.  &  N.  225. 

{/)  Loekhart  r.  Jitly,  19  L.  T.,  N.  S.  669. 
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spiiacy  (^).  Thus,  in  Hardy ^s  trial  for  high  treason, 
letters  written  hy  one  conspirator  to  another  were 
held  to  be  evidence  against  the  prisoner  after  his 
eomplicity  had  been  established.  So,  if  several 
defendants  in  trespass  be  proved  to  be  co-trespassers 
by  other  (x>nipetent  evidence,  the  declaration  of  one 
as  to  the  motives  and  circumstances  of  the  trespass 
T^ill  be  evidence  against  all  who  are  proved  to  have 
combined  together  for  the  common  object  (h). 

(6)  Where  either  of  the  parties  to  the  record 
appears  to  be  merely  a  trustee  for  a  third  party, 
his  declaration  or  admissions  may  yet  be  given  in 
evidence  to  defeat  the  claim  of  such  third  party  (t). 
So,  in  an  action  against  a  sheriff  for  a  false  return, 
the  statements  of  his  deputy  to  the  plaintiff's  at- 
torney, as  to  the  cause  of  the  omission  to  make  an 
arrest,  have  been  held  to  be  evidence  against  the 
defendant  {k). 

A  similar  rule  holds  in  cases  of  partnership  and 
agency,  t.  e.,  that  the  acts  or  parol  arrangements  of  a 
partner  or  agent,  made  in  the  ordinary  course  of 
business,  bind  a  copartner  or  principal  respectively, 
and  may  therefore  be  given  in  evidence  for  or  against 
hini(/). 

The  general  rule  stated  at  the  commencement  of 
thia  chapter  has  several  important  exceptions,  which 
are  discussed  in  the  following  chapters. 

b)  Per  Eyre,  C,  J.,  £e  Hardy,  24  How.  St.  Tr.  461. 
(A)  Per  Lord  Ellenboroagh,  R.  v.  Sarduneke,  11  East,  585. 
(t)  Bauerman  v.  Radenius,  7  T.  B.  663. 
(h)  North  y.  MiUs,  1  Gamp.  389. 

(0  Samdilands  y.  Martha  2  B.  &  AM.  673 ;  Doe  y.  SawkinSy  2  Q. 
B.  212. 
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CHAPTER  IX. 

HEARSAY  IN  UAriEBS  OF  PUBLIC  AND  GENERAL 
INTEREST. 

When  an  issua  inTolves  a  question  of  publio  or 
general  interest,  the  rule  that  hearsay  or  eeooad- 
hand  evidence  is  inadmissible  does  not  apply :  ftnd 

generally — 

In  matters  of  public  or  general  interest, 
popular  reputation  or  opinion,  or  the 
declarations  of  deceased  witnesses  of 
competent  knowledge,  if  made  ante  litem 
moiam  (i.  e.,  before  the  litigated  point  has 
become  the  subject  of  controversy),  and 
without  reasonable  suspicion  of  undue 
partiality  or  collusion,  will  be  received 
as  competent  and  credible  evidence. 

The  ground  for  its  reception  lies  in  the  supposition 
that  the  universality  and  notoriety  of  the  interests 
oonceraed  remove  the  temptation  and  the  ability  to 
miarepreaent,  which  would  arise  if  such  evidence  were 
received  in  matters  of  merely  private  and  personal 
concerns.  Accordingly,  it  is  rejected  wherever  the 
point  at  is3UB  appears  to  partate  m.ore  of  the  nature 
of  a  private  than  of  a  public  interest. 
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In  Wright  v.  Doe  (a),  Coltman,  J.,  said  : — "  The 
true  line  (says  Buller,  J.,  in  R.  v.  EriswcU)  for 
courts  to  adhere  to,  is  that  wherever  evidence  not  on 
oath  has  been  repeatedly  received  and  sanctioned  by 
judicial  determination,  it  shall  be  allowed ;  but,  be- 
yond that,  the  rule  that  no  evidence  shall  be  ad- 
mitted, but  what  is  on  oath,  shall  be  observed.  .  .  . 
Evidence  of  opinion  is  admitted  in  some  cases  with- 
out oath,  as  for  instance  where  reputation  is  given  in 
eyidenoe  to  prove  a  public  right.  .  .  .  The  principle 
upon  which  I  conceive  the  exception  to  rest  is  this, 
that  the  reputation  can  hardly  exist  without  the 
concurrence  of  many  parties  interested  to  investigate 
the  subject ;  and  such  concurrence  is  presumptive 
e\idence  of  the  existence  of  an  ancient  right,  of 
which,  in  most  cases,  direct  proof  can  no  longer  be 
given,  and  ought  not  to  be  expected ;  a  restriction 
now  generally  admitted  as  limiting  the  exception  is 
this,  that  the  right  claimed  must  be  of  a  public  nature 
affecting  a  considerable  number  of  persons."  And  in 
the  same  case  in  the  Exchequer  Chamber  (6),  Alder- 
8011,  B.,  said : — "  The  general  interest  which  belongs 
to  the  subject  would  lead  to  immediate  contradiction 
from  others,  unless  the  statement  proved  were  true ; 
and  the  public  nature  of  the  right  excludes  the 
probability  of  individual  bias,  and  makes  the  sanction 
of  an  oath  less  necessary." 

In  ejectment  by  the  lessee  of  a  tenant  in  tail 
against  the  devisee  in  fee  of  a  previous  remainder- 


(«)  7  A.  &  E.  360. 
(*)  4  Bing.  N.  0.  528. 
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man,  the  qaestioD  vas  whether  the  land  in  dispute 
waa  part  of  the  estate  which  had  been  originally- 
devised  by  a  testatflr  between  fifty  and  sixty  years 
previously.  Evidence  of  reputation  had  been  re- 
ceived that  the  land  had  been  purchased  by  tha 
original  testator ;  but  it  was  held  that,  notwith- 
standing some  special  circumstances  in  the  case, 
the  question  was  merely  one  of  private  ownership, 
and  that  therefore  the  evidence  should  have  been 
rejected  (c). 

In  Weeks  v.  Sparke  {d),  to  trespass  to  the  plfun- 
tiff's  close,  the  defendant  pleaded  a  prescriptive  right 
of  common  for  his  cattle,  and  the  plaintiff  replied, 
traversiog  the  plea,  and  prescribing  for  a  right  to 
use  the  locus  in  quo  for  growing  com  until  harvest 
time.  It  was  held  that  witnesses  might  prove  the 
statement  of  a  deceased  neighbour  as  to  the  nature 
of  the  enjoyment  of  the  respective  rights ;  but  that 
a  foundation  for  its  reception  must  first  be  laid  by 
proof  of  the  actual  enjoyment  of  the  rights.  Le 
Blanc,  J.,  said  : — "  How  is  the  right  to  be  proved  P 
First,  it  is  to  be  proved  by  acta  of  enjoyment  witbia 
the  period  of  living  memory ;  and  when  this  foun- 
dation is  laid,  then,  inasmuch  as  there  cannot  be  any 
witnesses  to  speak  to  acts  of  enjoyment  beyond  the 
time  of  Hving  memory,  evidence  is  to  be  admitted 
from  old  persons  (not  any  old  persons,  but  persons 
who  have  been  conversant  with  the  neighbourhood 


(c)  Dae  T.  Thomai,  U  East,  323. 

((/)  1  M.  ftS.  679;  aadof.  Earl  of  Dunraven  v.  LleunUyH,  16  Q. 

B.  7m. 
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where  the  waste  lies,  over  which  the  particular  right 
of  common  is  claimed)  of  what  they  have  heard  other 
persons,  of  the   same  neighbourhood,  who  are  de- 
based, say  respecting  the  right.      Thus  far  it  is 
evidence  as  applicable  to  this  prescriptive  right,  it 
being  a  prescription  in  which  others  are  concerned, 
as  well  as  the  person  claiming  it ;  because  a  right  of 
common  is,  to  a  certain  extent,  a  public  right.     And 
the  only  evidence  of  reputation  which  was  received 
was  that  from  persons  connected  with  the  district. 
In   the   same   manner,  in  questions    of    pedigree, 
although  they  are  not  of  a  public  nature,  the  evi- 
dence of  what  persons  connected  with  the  family 
have  been  heard  to  say,  is  received  as  to  the  state  of 
that  family.     In  like  manner  also,  upon  questions  of 
boundary,  though  the  evidence  of  perambulations 
may  be  considered  to  a  certain  degree  as  evidence 
of  an  exercise  of  the  right,  yet  it  has  been  usual  to 
go  further,  and  admit  the  evidence  of  what  old 
persons  who  are  deceased  have  been  heard  to  say  on 
those  occasions.     The  rule  generally  adopted,  upon 
questions  either  of  prescription  or  custom,  is  this, 
that  after  a  foundation  is  once  laid  of  the  right  by 
proving   acts  of   ownership,   then  the  evidence   of 
reputation  becomes  admissible,  such  evidence  being 
confined  to  what  old  persons,  who  were  in  a  situation 
to  know  what  those  rights  were,  have  been  heard  to 
Bay  concerning  them." 

There  was  formerly  considerable  conflict  of  opinion 
among  the  judges,  as  to  the  admissibility  of  reputa- 
tion and  the  declarations  of  deceased  persons  to 
prove  or  disprove  a  claim  of  prescriptive  right.    In 
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Moretcood  v.  Wood{e),  where  to  trespass  the  de- 
fendant pleaded  a  prescriptive  right,  Lord  Kenyon 
and  ABhurst,  J.,  held  the  question  to  be  one  of  a 
private  nature,  and  that  evidence  of  reputation  should 
therefore  he  rejected ;  hut  BuUer,  J.,  and  Grose,  J,, 
appear  to  have  tliought  the  issue  to  he  sufficiently  of 
a  public  nature  to  let  in  the  evidence.  In  a  later 
case,  Lord  EUenborough  laid  down  the  principle 
that  when  the  right  claimed  does  not  curtail  the 
general  rights  of  others,  being  merely  the  claim  of 
an  individual  against  an  individual,  such  evidence 
is  not  admissible  {/),  Traditionary  reputation  has 
been  received  as  evidence  of  the  boundaries  between 
two  parishes  and  two  manors,  hut  not  of  the  boun- 
daries between  two  estates  {g). 

In  R.  v.  Sutton  (Ji),  the  defendant  was  indicted 
for  the  non-repair  of  a  bridge,  and,  to  disprove  her 
liability,  offered  a  presentment  of  a  jury  in  the  reign 
of  Edward  III.,  by  which  it  was  found  that  they  did 
not  know  who  was  liable  to  repair ;  and  this  was 
held  to  he  evidence  of  reputation  for  the  defendant. 

Reputation  has  been  received  in  support  of  an 
immemorial  right  of  common,  })ur  cause  de  vicinage 
80  pleaded  (i).  In  Dtde  of  Xoccastle  v.  Iliinilrfd  of 
Broxtotce  (i),  the  question  was,  whether  Nottingham 
Castle  was  within   the  hundred ;  and  it  was  held 

(»]  14  East,  32",  n. 

(/)  Wetk.  V.  SpaTke,  1  M.  i:  S.  6T9- 

<S)  U  East,  331,  n. 

{k)  8  Ad.  k  El.  SI6. 

(t)  Prilcliardv.  Pourelt,  10  Q.  B.  689. 

(i)  4  B.  £  Ad.  273. 
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that  orders  made  at  the  County  Sessions  between 
1654  and  1660,  in  which  the  castle  was  described 
as  being  within  the  hundred,  were  admissible,  as  the 
justices  must  be  presumed  to  have  had  sufficient 
acquaintance  with  the  subject  to  which  their  declara- 
tions related ;  and  that,  although  contrary  evidence 
that  the  castle  was  excepted  from  the  himdred  was 
given  from  Domesday-Book  and  an  old  charter  of 
Henry  TI.,  the  judge  was  right  in  telling  the  jury 
to  act  on  the  evidence  of  a  more  modem  and  con- 
tinuous reputation.     But  when  the  question  was 
as  to  the  rights  of  the  county  of  the  city  of  Chester, 
as  between  that  city  and  the  County  Palatine  of 
Chester,  a  decree  by  a  Lord  Treasurer  and  other 
persons  who  were  not  a  competent  tribunal,  and  who 
had  no  personal  knowledge  of  the  facts,  except  such 
as  they  derived  from  an  irregular  judicial  proceeding, 
was  held  inadmissible  evidence  of  reputation  (/).    So 
an  extra-judicial  report  by  a  government  surveyor, 
appelated  by  Queen  Elizabeth,  as  to  the  boundaries 
of  a  manor,  has  been  rejected  as  evidence  of  such 
bomidaries.     "  The  surveyor,"  said  Lord  Denman, 
"does  not  appear  to  have  had  any  authority  to 
institute  the  inquiry  ;  and,  stripped  of  his  authority, 
he  has  not  merely  no  right  to  make  any  kind  of 
retom,  but  the  presumption  that  he  did  make  it  falls 
to  the  ground.     The  paper  may  have  been  written 
by  any  clerk  idling  in  the  office,   from  his  own 
imagination,   or    compelled,   possibly  by  some  in- 
terested person  in  furtherance  of  a  sinister  object 


(/)  Rogen  y.  Wood,  2  B.  &  Ad.  245. 
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of  his  own"  (m).  An  old  eurvey  of  landed  pro- 
perty, taken  under  the  directions  of  a  former 
proprietor,  is  no  evidenoe  that  be  was  entitled  to 

it(«). 

In  a  case  in  the  Exchequer  Chamber  (o),  on  a 
question  in  replevin  whether  goods  were  takea  in 
Norfolk  or  Suffolk,  a  map  of  Suffolk  purporting  to 
have  been  republished  in  1766,  trith  correctiont  and 
additions,  by  the  sons  of  J.  K.,  from  a  map  pub- 
lished in  1736  by  J.  K.,  who  then  took  an  accurate 
survey  of  the  whole  country,  was  tendered  to  show 
that  the  locus  in  quo  was  not  in  Suffolk.  It  was 
produced  by  a  magistrate  of  both  Norfolk  and  Suf- 
folk, who  bad  purehosed  it  twelve  or  fourteen  years 
previously,  and  before  any  dispute  as  to  the  boundaries 
had  arisen.  The  coiut  rejected  the  evidence  cbieSy 
on  the  ground  that  the  new  editors  did  not  appear  to 
have  had  any  personal  knowledge  of  the  subject,  nor 
to  be  in  any  way  connected  with  the  district,  so  as 
to  make  it  probable  that  they  had  such  knowledge. 
This  case  illustrates  the  important  principle,  that, 
before  ancient  documents  can  be  received  as  evidence 
of  reputation,  it  must  be  proved  that  they  have  come 
from  the  custody  of  a  person  who  is  presumptively 
connected  sufficiently  by  knowledge  with  the  matter 
in  dispute,  so  as  to  render  him  an  authority.  They 
must  also  bear  the  plain  marks  of  authenticity. 
Thus,  in  the  above  case  it  was  held,  that  the  fact  of 


(ffl)  Evaiu  T.  Taylor,  1  ^.  &  A.  617. 

(n)  2)aniel-v.  JTilk'n,  1  Ex.  429. 

(o)  Sammmd  v.  BracUlTrnt,  10  Ex.  3S0. 
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the  map  being  in  the  possession  of  the  eoimtj  magis- 
trate did  not  Yonch  for  its  accuraoj,  and  that  it  was 
unlike  the  case  of  a  deed  of  conveyance  found  in  the 
custody  of  a  party  who,  if  it  were  genuine,  would 
be  entitled  to  it.  So,  too,  in  Bidder  v.  Bridges  (p), 
which  was  an  action  to  enforce  commonable  rights, 
a  note-book,  called  Bracton's  Note-Book,  from  the 
British  Museum,  and  a  document  forming  part  of  the 
Gottonian  MSS.  in  the  same  Museum,  and  purport- 
ing to  be  a  register  of  Merton  Priory,  were  rejected 
by  Kay,  J.,  on  the  ground  that  there  was  no  evidence 
of  their  ever  having  been  in  such  custody  as  would 
entitle  a  court  to  treat  them  as  authentic.  In  the 
same  case,  the  same  judge  admitted  in  evidence  for 
what  it  was  worth  an  entry  in  the  Church  Book  of 
the  parish  of  Beddington,  made  in  1678,  of  a  note 
of  an  action  in  1240,  in  which  the  parson  of  Bedding- 
ton  was  one  of  the  defendants,  as  an  entry  of  an 
historical  &Gt  in  which  the  parish  was  interested. 
In  the  same  case,  the  same  judge  refused  to  admit  in 
evidence,  on  the  question  of  boundary,  the  Ordnance 
inap  and  certain  maps  from  the  British  Museum,  on 
flie  ground  that  they  were  only  the  opinions  of  map 
makers  upon  such  information  as  they  had  at  the 
time.  The  case  went  to  the  Court  of  Appeal,  which 
agreed  with  Kay,  J.,  as  to  the  non-admissibility  of 
a  copy  of  the  register  of  Merton  Priory,  but  did  not 
express  any  opinion  on  the  other  matters  above 
mentioned. 
The  hearsay,  especially  where  it  is  documentary, 

[p)  54  L.  T.  629 ;  34  W.  R.  614  ;  L.  R.,  W.  N.,  1886,  p.  148. 
P.  N 
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must  contain  a  clear  and  unambiguous  doolaration 
ooQcemiug  tlie  disputed  issue.  In  one  case,  to 
prove  a  publio  right  of  v&j  over  s  manor,  a  map  of 
the  manor,  'whicli  had  been  made  by  a  deceased 
steward  of  the  manor,  was  given  in  evidence.  The 
map  showed  lines  made  by  the  deceased  witneea 
which  indicated  clearly  some  kind  of  way  over  the 
locus  in  quo,  but  contained  nothing  to  show  whether 
the  way  was  a  publio  one,  or  only  one  of  several 
occupation  ways  such  as  existed  on  the  manor.  If 
the  way  had  been  an  occupation  way  it  would  have 
been  of  a  private  nature,  and  it  was  admitted  could 
not  be  proved  by  the  evidence  which  had  been  given ; 
and,  there  being  nothing  on  the  face  of  the  map  to 
show  that  it  was  a  public  way,  and  the  map  having 
been  used  only  to  settle  the  boundaries  of  the  copy- 
holds of  the  manor,  it  was  held  to  be  inadmis- 
sible (g). 

The  conversations  of  former  tenants  of  a  manor, 
and  of  other  persons  interested  in  it,  have  been  held 
good  evidence  as  to  the  boundaries  of  the  manor  (r). 
A  document  purportiag  to  be  a  survey  of  a  manor, 
while  it  was  part  of  the  possessions  of  the  Duchy  of 
Cornwall,  and  coming  out  of  proper  custody,  was 
admitted  by  Lord  EomiUy{s)  as  evidence  of  the 
boundaries  and  customs  of  the  manor ;  although  a 
survey  of  a  manor  belonging  to  Oliver  Cromwell, 


(5)  Pi>  T.  FultAer,  1  E.  &  E.  1 U , 
(r)  Dot  V.  Sleeman,  9  Q.  B.  298. 

<.)  Smilli  V.   Earl  SnutnUic,  L.  K.,  9  Eq.  241 ;  39  L.  J.,  Ch. 
63S!  18W.  K.271. 


PUBLIC  AND  GENERAL  INTEREST. 


179 


and  taken  by  commissioners  appointed  by  him,  con- 
taining also  a  presentment  by  a  jury  that  certain 
does  were  payable  to  the  lord,  was  held  inadmissible 
as  a  pubHc  document,  or  as  reputation  to  prove  such 
due8(^).  The  case  of  Weeks  v.  Sparke  (m),  and  the 
whole  doctrine  by  which  personal  prescriptive  rights 
have  been  identified  in  a  great  measure  with  public 
and  general  rights  were  much  shaken  by  the  case 
of  Earl  of  Dunraten  v.  Llewellyn  {v)  in  the  Ex- 
diequer  Chamber.  There  the  question  in  trespass 
was,  as  to  the  property  in  a  plot  of  groimd  which 
lay  between  the  waste  of  the  plaintiff  and  the 
estate  of  the  defendant.  The  plaintiff  offered  evi- 
dence of  statements  made  before  any  controversy 
arose,  by  his  deceased  tenants,  who  as  such  had 
exercised  commonable  rights  over  the  waste  ad- 
joining the  locus  in  quo;  and  other  statements  made 
by  deceased  persons,  who,  although  not  tenants, 
were  resident  in  the  manor,  and  weU  acquainted 
with  it.  No  evidence  was  given  of  an  actual  en- 
joyment of  the  right  on  the  close  by  the  tenants. 
Parke,  B.,  said: — "If  the  question  had  been  one 
in  which  all  the  inhabitants  of  the  manor,  or  all 
the  tenants  of  it  or  of  a  particular  district  of  it, 
had  been  interested,  reputation  from  any  deceased 
inhabitant  or  tenant,  or  even  deceased  residents  in 
the  manor,  would  have  been  admissible,  such  resi- 
dents having  presumably  a  knowledge  of  such  local 


(t)  Duke  of  Beaufort  v.  Smith,  4  Ex.  450. 
(»)  1  M.  &  S.  679. 
(v)  15  Q.  B.  791. 
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customs ;  and,  if  there  liad  been  a  oommon  law  ri^ht 
for  everj  tenant  of  the  manor  to  have  common  on 
the  wastes  of  a  manor,  reputation  from  any  deceased 
tenant  as  to  the  extent  of  those  waetcB,  and  there- 
fore as  to  any  partioular  land  being  waste  of  the 
manor,  would  have  been  admissible.  .  .  .  "We 
are  therefore  of  opinion  that  the  case  is  precisely 
in  the  same  situation  as  if  evidence  had  been  offered 
that  there  were  many  persons,  tenants  of  the  manor, 
who  had  separate  prescriptiTe  rights  over  the  lord's 
wastes ;  and  reputation  is  not  admissible  in  the  case 
of  Buch  separate  right,  each  being  private  and  de- 
pending on  each  separate  prescription,  unless  the  pro 
position  can  he  supported,  that,  because  there  aro 
many  such  rights,  the  rights  have  a  public  character, 
and  the  evidence,  therefore,  becomes  admissible.  We 
think  this  position  cannot  be  maintained.  .  ,  .  We 
are  of  opinion,  therefore,  that  the  evidence  of  reputa- 
tion offered  in  this  case  was,  according  to  the  well- 
establiahed  rule  in  the  modem  cas^  inadmissible,  as 
it  is  in  reality  in  support  of  a  mere  private  prescrip- 
tion ;  and  the  nimiber  of  these  private  rights  does  not 
make  them  to  be  of  a  public  nature." 

On  an  issue  whether  or  not  certain  land,  in  a  dis- 
trict repairing  its  own  roads,  was  a  common  highway, 
it  has  been  held  admissible,  but  slight,  evid^ioe  that, 
before  the  point  was  litigated,  the  inhabitants  held  a 
public  meeting  to  consider  the  repair  of  the  way,  and 
that  several  of  them,  since  dead,  signed  a  paper  on 
the  occasion,  stating  that  the  land  was  not  a  public 
highway  (ic).    So  the  verdict  or  presentment  of  a  juiy 

(i)  Barrachufh  t.  Jehnvm,  8  A,  &  E.  99. 
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apparently  on  the  ground  that  the  interests  were  of 
a  private  nature ;  but  the  Court  held  that  the  evi- 
dence ought  to  have  been  received.  Lord  Camphell, 
after  reoognizing  the  general  principle,  "  that  publio 
reports  ought  not  to  be  held  admiasible  bo  as  to  afieci 
the  rights  o£  private  persons,"  proceeded  to  say: — 
"  Upon  the  question  here  raised,  all  the  inliahitants 
of  the  county,  who  have  property  liable  to  be  assessed 
to  the  county  rat«,  have  an  interest  whether  this 
hridge  was  to  be  repaired  in  part  by  the  owners  of 
certain  lands,  ratione  tmura;  such  persons  would  be 
affected  by  the  verdict  of  the  jury ;  and  then  there 
are  others  whom  it  would  also  affect ;  viz.,  thc»e  who 
require  the  use  of  the  bridge,  and  to  them  it  is  of 
importance  upon  whom  the  liability  rests  to  repair 
the  bridge.  If  a  prosecution  arises,  heavy  expenses 
are  sure  to  he  incurred,  and  therefore  such  questions 
are  certain  to  he  discussed,  and  a  true  reputation  is 
very  likely  to  exist.  .  .  .  Certainly,  the  question 
objected  to  in  this  case  touches  the  rights  of  indi- 
viduals ;  hut  then  it  also  affects  that  of  the  oounly 
and  the  ratepayers.  Por  these  reasons,  we  think  thst 
evidence  of  reputation  was  improperly  rejected." 

Whether  the  public  are  entitled  to  fish  in  a  tidal 
nver  is  a  question  of  public  interest  on  which  evi- 
dence of  reputation  is  admissible  (6). 

In  questions  concerning  the  admissibility  of  repu- 
tation, distinctions  hare  been  drawn  between  cases  in 
which  a  publio  interest,  and  others  in  which  merely 
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a  general  or  local  interest,  is  ooncemed ;  but  reputa- 
tion appears  to  be  equally  receivable  in  both  instances, 
although  its  value  will  depend  essentiaUj  on  the 
Yiamity  of  the  witness  to  the  locm  in  quOy  and  his 
personal  knowledge  of  the  surrounding  circumstances. 
"  In  a  matter  in  which  all  are  concerned,  reputation 
from  any  one  appears  to  be  receivable ;  but  of  course 
it  would  be  almost  worthless,  unless  it  came  from 
persons  who  were  shown  to  have  some  means  of 
knowledge,  as  by  living  in  the  neighbourhood"  (c). 

The  next  important  restriction  on  the  rule  under 
consideration,  is  contained  in  the  principle  that — 


^ 


The  declarations  of  deceased  persons  are 
not  admissible  as  reputation,  unless  they 
have  been  made  ante  litem  motaniy  i.e.^ 
before  the  issue  has  become,  or  appeared 
likely  to  become,  a  subject  of  judicial 
controversy. 

In  iJ.  V.  Cotton {d)y  Dampier,  J.,  said: — "The 
reason  why  the  declarations  of  deceased  persons  [are 
admitted]  upon  public  rights,  made  ante  litem  niotam 
when  there  was  no  existing  dispute  respecting  them, 
is  that  these  declarations  are  considered  as  disinte- 
rested, dispassionate,  and  made  without  any  intention 
to  serve  a  cause  or  mislead  posterity ;  but  the  case 
is  entirely  altered  post  litem  ?notam,  when  a  contro- 
versy has  arisen  respecting  the  point  to  which  the 

(c)  Per  Parke,  B,,  Create  v.  JBarrett,  1  C,  M.  &  R.  928. 
{d)  3  Gam.  446. 
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declarationa  apply.  Declarations  then  made  are  eo 
likely  to  be  produced  bj  interest,  prejudice,  or  pa»- 
Bion,  tbat  no  reliance  can  safely  be  placed  upon 
them,  and  they  would  more  frequently  impose  upon 
the  understanding,  than  conduce  to  the  elucidation 
of  the  truth.  It  has,  therefore,  been  wisely  decided 
that  evidence  of  reputation  arising  post  litem  motam 
shall  not  be  admitted." 

Thus,  the  presentment  of  a  homage,  sworn  to 
determine  boundaries,  has  been  rejected,  because 
there  was  no  jurisdiction,  and  because  it  amounted 
to  a  declaration  post  lUem  motam  (e) ;  but  in  an 
action  by  a  copyholder  against  his  lord,  where  the 
queetion  was  as  to  the  amount  of  fine  payabU  to  the 
latter,  the  incidental  depositions  of  witnesses,  in  an 
action  by  a  former  claimant  against  a  former  lord, 
have  been  admitted  as  evidence  for  the  lord,  sb 
depositions  of  persons  called  on  behalf  of  a  person 
standing  in  pari  jure  with  the  plaintiff,  and  because 
the  same  custom  was  not  in  controversy  [/). 

It  seems  to  be  settled  that  the  lit  mota  dates,  not 
from  the  commencement  of  an  action  or  suit,  uot 
even  from  the  commencement  of  actual  litigation, 
but  from  the  time  when  the  question  began  to  attract 
public  attention  as  a  controversy.  "The  line  of 
distinction  is  the  origin  of  the  controversy,  and  not 
the  commencement  of  the  suit.  After  the  con- 
troversy baa  originated,  all  declarations  are  to  be 
excluded,  whether  it  was  or  was  not  known  to  the 


(«)  Baaet  v.  RUharii,  10  B.  &  C.  657, 
I/)  FrtttMH  V.  Fkiltippt,  4  M.  &  S.  i97. 
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vitn6flB"(^).  DedarationSy  however,  17111  not  be 
ezdnded  on  aooount  of  their  haying  been  made  with 
the  express  view  of  preventing  disputes  (A),  or  in 
direct  support  of  the  declarant's  title  (t),  or  from  the 
declarant  being  in  the  same  situation,  touching  the 
inatter  in  contest  with  the  party  relying  on  the 
d6cIaiation(A;). 

b)  Per  Mansfield,  C.  J.,  Berkeley  Feeroffe  ease,  4  Gamp.  417. 

W  Berhtky  Peerage  ease,  4  Camp.  401. 

(t)  Doej.  Dwcies,  10  Q.  B.  325, 

(i)  Monkian  t.  AtL-Gen.,  2  Buss.  &  M.  160. 
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EVIDENCE  OF  ANCIENT  POSSESSION. 

Although,  as  bae  been  previously  stated,  hearsay 
or  second-hand  evidence  is  not  generally  admissible 
in  questions  concerning  merely  private  and  personal 
rights,  yet  it  is  received,  in  some  oases,  where  s 
controversy  refers  to  a  time  so  remote  that  it  is 
unreasonable  to  expect  a  higher  species  of  evidence  ; 
but  in  such  cases  the  surrounding  circumfitances 
must  be  free  from  reasonable  suspicion,  and  it  must 
appear  that  the  deeds  or  other  documents,  in  which 
the  hearsay  is  contained,  aie  ancient,  i.e.,  more  than 
thirty  years  old ;  that  they  come  from  the  custody  in 
which  they  would  presumably  he  found,  if  authentic ; 
and  that  they  have  been  regarded  and  treated  as 
authentic  by  the  guardians  of  them.  It  is  therefore 
a  rule  that — 

Ancient  documents  purporting  to  be  a  part 
of  the  transactions  to  which  they  relate, 
and  not  a  mere  narrative  of  them,  are 
receivable  in  evidence  that  those  transac- 
tions actually  occurred,  provided  they 
be  produced  from  proper  custody. 

In  lioe  V.  IiaicHn(/s{a),  a  paper  was  received  which 
(a)  7  East,  27S. 
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purported  to  be  a  statement  by  a  confidential  agent, 
to  a  former  tenant  for  life,  of  rent  reserved  in  1728, 
and  as  sach  bad  been  indorsed  by  the  latter.  This 
was  held  to  be  evidence  in  1806  of  the  fact  for  the 
plaintiff,  a  tenant  in  tail,  to  whom  it  had  been  handed 
•down  with  other  mimiments  of  title,  to  show  that  the 
rent  reserved  by  a  tenant  for  life,  who  had  imme- 
diately preceded  the  plaintiff,  was  less  than  the  rent 
originally  reserved.  Lord  Ellenborough  said  \- — 
''Ancient  deeds,  proved  to  have  been  found  amongst 
deeds  and  evidences  of  land,  may  be  given  in  evi- 
dence, although  the  execution  of  them  cannot  be 
proved ;  and  the  reason  given  is,  '  that  it  is  hard  to 
proye  ancient  things,  and  the  finding  them  in  such  a 
place  is  a  presumption  they  were  fairly  and  honestly 
obtained,  and  reserved  for  use,  and  are  free  from 
suspicion  of  dishonesty.'  This  paper,  therefore, 
haring  been  found  amongst  the  muniments  of  the 
family  .  .  .  accredited  .  .  .  and  preserved  .  .  . 
we  think  that  it  was  evidence  to  be  left  to  the  jury 
of  the  amount  of  the  ancient  rent  at  the  time  it  bears 
date." 

So  the  counterparts  of  old  leases  from  the  reposi- 
tory of  the  lord  of  a  manor  have  been  received  in 
evidence  of  the  demise  of  premises,  even  without 
proof  of  enjoyment  (6).  In  that  case  tried  in  1782, 
several  leases,  dated  between  1680  and  1702,  were 
received  as  imdoubtedly  ancient ;  but  a  lease  dated 
^  1730  was  rejected  as  too  recent.     In  Malcolmson  v. 


(&)  Clarkton  v.  JFoodhoute,  3  Dong.  189. 
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0'Dea{b),  it  waa  laid  down  that  the  true  ground  for 
idmittiiig  a  lease  is  that  of  its  showing  an  act  or  sots 
if  ownerBhip.  So,  to  prove  a  personal  prescriptive 
right  of  fishery,  as  appurtenant  to  a  manor,  old 
licences  on  the  court  rolls,  granted  hy  the  lords  of 
the  manor,  are  admissible  (c).  Old  rent  rolls  or  court 
rolls  are  received  to  prove  rights  to  which  they  refer. 
Entries  in  old  parish  rate-hooks  are  admissible  as 
avidence  who  were  the  owners  op  occupiers  of  the 
property  at  a  previous  time{rf). 

In  ejectment,  where  both  plaintiff  and  defendant 
claimed  through  E.,  it  was  held  that  an  ancient  entiy 
made  by  E.'s  steward  in  his  rent-book,  was  evidence 
ifl  to  the  identity  of  the  property  (^).  So,  anoient 
'erriers  are  received  to  prove  the  amount  of  vicarial 
tithe8(/).  In  BMop  of  Meath  v.  Marquis  of  Win- 
jAesfer  (jr) ,  in  the  House  of  Lords,  the  general  doctrine, 
Bore  particularly  as  regards  the  next  point  to  be  con- 
iidcred,  viz.,  the  custody  of  the  document,  was  fully 
xinsidered.  The  main  questions  were,  whether  an 
incient  deed,  and  also  a  case  concerning  the  right  of 
jresentation  to  a  living,  prepared  for  counsel  by  ft 
'ormer  Bishop  of  Meath  in  1695,  and  found  among 
he  family  papers  of  his  descendants,  were  evidenoe 
Auching  the  right  of  presentation  as  against  the 


(i)  10  H.  L.  Cos.  593. 

(c)  Sogert  V.  Allm,  I  Camp.  301 ;  Makolmmt  v.  O'StH,  10  H.  L. 
:^.  693. 

(d)  Smith  y.  Andrew!,  L.  R.,  (1B91)  2  Ch.  D.  632;  66 1..  T.  ITG. 
(<)  Dm  y.  Stalon,  2  A.  £  E.  171. 

(/)  Ptarmi  T.  Seek,  8  Bi.  4i2. 

Is)  3  Biag.  TS.  C.  183. 
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plaintiff  in  error.     Both  documents  were  held  to  be 
dearlj  admissible. 

Ancient  documents,  to  be  receivable  as  such,  must 
be  proved  to  have  come  from  the  custody  in  which  it 
was  reasonable  that  they  should  be  foimd.  This 
doctrine  has  been  applied  to  family  Bibles.  A  New 
Testament  containing  entries  of  the  births,  deaths, 
and  marriages  of  a  family,  produced  by  a  member 
thereof,  and  proved  to  have  been  in  the  possession  of 
the  family  for  a  long  time,  is  admissible  in  evidence 
without  proof  of  handwriting  (A). 

In  the  case  of  Bishop  of  Meath  v.  Marquis  of  Wiu' 
Chester {t)y  Tiadal,  C.  J.,  said: — "The  result  of  the 
evidence,  upon  the  biU  of  exceptions,  we  think  is  this 
— ^that  these  documents  were  found  in  a  place  in 
which,  and  under  the  care  of  persons  with  whom, 
papers  of  Bishop  Dopping  might  naturally  and 
reasonably  be  expected  to  be  found,  and  that  is  pre- 
ciflely  the  custody  which  gives  authenticity  to  docu- 
ments found  within  it]";  for  it  is  not  necessary  that 
they  should  be  f  oimd  in  the  best  and  most  proper 
place  of  deposit.  If  documents  continued  in  such 
custody,  there  never  would  be  any  question  as  to 
their  authenticity;  but  it  is  when  documents  are 
fonnd  in  other  than  the  proper  place  of  deposit,  that 
the  investigation  commences,  whether  it  was  reason- 
able and  natural  under  the  circumstances  in  the 
particular  case,  to  expect  that  they  should  have  been 
in  the  place  where  they  are  actually  found ;  for  it  is 

(A)  HubhardY,  Lees,  4  H.  &  C.  418. 
(»)  3  Bing.  N.  C.  183. 
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obviouB  that  whikt  there  can  be  only  one  place  of 
deposit  strictly  and  absolutely  proper,  there  may  be 
Tarioiis  and  many  that  are  Teasonable  and  probable, 
though  differing  in  degree,  some  being  more  so,  some 
lees ;  and  in  those  cases  the  proposition  to  be  deter- 
mined is,  whether  the  actual  custody  is  so  reasouably 
and  probably  to  be  accounted  for,  that  it  impresses 
the  mind  vith  the  conviction,  that  the  instniment 
found  in  euoh  custody  must  be  genuine.  That  such 
is  the  character  and  description  of  the  custody,  whidi 
is  held  sufficiently  genuine  to  render  a  doonment 
admissible,  appears  from  all  the  cases.  On  the  one 
hand,  old  grants  to  abbeys  have  been  rejected  S8 
evidence  of  private  rights,  where  the  posseesion  of 
them  has  appeared  altogether  unconnected  with  the 
persons  who  had  any  interest  in  the  estate.  Thus,  a 
manuscript  found  in  the  Herald's  OfEoe,  enumerating 
the  possessions  of  the  dissolved  monastery  of  Tut- 
bury,  a  manuscript  foimd  in  the  Bodleian  Library, 
Oxford,  and  a  grant  to  a  priory  brought  from  the 
Cottonian  HSS.  in  the  British  Museum,  were  all  held 
to  be  inadmissible,  the  possession  of  the  document 
being  unconnected  with  the  interests  in  the  property. 
On  the  other  hand,  an  old  ohartulary  of  the  dissolved 
abbey  of  Glastonbury  was  held  to  be  admissible 
because  found  in  the  possession  of  the  owner  of  part 
of  the  abbey  lands,  though  not  of  the  principal  pro- 
prietor. This  was  not  the  proper  custody,  which,  as 
liord  Ii«desdalo  observed,  would  have  been  the  Aug- 
mentation Office  ;  and,  as  between  the  different 
proprietors  of  the  abbey  lands,  it  might  have  been 
mote  reaBonably  expected  to  have  been  deposited 
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r.  Sampltr,  8  A.  £  E.  1 
toleridgB,  J.,  Doe  v,  PA- 

W.  E.  bit ;  6i  L.  T. 
u  V.  Rett,  10  A.  &  £.  1 

B.  623 ;  Bed  cf.  Malt 
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iither  for  him  or  persons  claiming  under  him  (o) ; 
md  therefore  in  a  settlement  case  (p),  an  old  entiy 
n  a  poTOohial  hook,  was  held  not  to  be  eridenoe 
>{  the  terms  under  which  a  pauper  resided  in  the 
laiish.  Bo,  entries  made  by  a  deceased  person, 
brough  whom  the  defendant  claims,  acknowledging 
h.0  receipt  of  rent  for  the  premises  in  qaeetion,  are 
lot  evidence  of  title  for  the  defendant  {q). 


(a)  Per  Abbott,  C.  3.,  S.  t.  IfOmhttm,  2  B.  ft  AM.  IB£. 

(j>)  md. 

(j)  Outnm  T.  MortwoDd,  6  T.  R.  123. 
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CHAPTER  XI. 


EVIDENCE  IN  QUESTIONS  OF  PEDIGREE. 

In  questions  of  pedigree,  or  inquiries  concerning 
relationship  or  descent,  the  rule  by  which  hearsay 
or  second-hand  evidence  is  excluded  is  waived,  and  it 
is  well  settled  that— 

The  statements  of  deceased  persons,  who 
were  connected  by  blood  or  marriage 
with  the  family  in  question,  made  ante 
litem  motamj  are  admissible  to  prove 
pedigree. 

It  is  for  the  judge  to  decide,  as  a  question  prece- 
dent to  the  admission  of  the  evidence,  whether  the 
declarant  has  been  sufficiently  proved  to  have  been 
connected  by  oonsanguioity  or  affinity  to  the  family 
^  question ;  and  it  makes  no  difference  that  the 
legitimacy  of  the  declarant  happens  to  be  also  the 
only  question  in  issue  (a).  As  to  the  danger  of 
placing  too  great  reliance  on  this  species  of  evidence, 
^  the  judgment  of  Lord  Romilly  in  Crouch  v. 
Booper  (b). 


(a)  Doe  V.  Davies,  10  Q.  B.  314. 
{b)  16  Beav.  182. 
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It  has  been  held  that  the  declarations  must  have 
iU  from  pereone  having  such  a  conneotion  with 
1  family  that  it  is  likely,  from  their  domestic 
bits,  that  they  were  speaking  the  truth,  and  could 
b  be  mistaken  (c) .  The  declaration  of  others 
in  blood  relations,  and  husbands  and  ^ves,  are 
t  admissible.  Thus,  the  declarations  of  deceosMl 
Tants  and  intimate  acquaintances  are  rejected  ('/), 
m  though  coming  under  the  head  of  dying  decla- 
;ionB  (e) ;  nor  are  the  declarations  of  illegitimate 
ations  received  (/). 

"  The  law  resorts  to  hearsay  of  relations  upon  the 
nciple  of  interest  in  the  person  from  whom  the 
scent  is  to  he  made  out ;  and  it  is  not  necessary 
it  evidence  of  consanguinity  should  have  the 
Tcctness  required  as  to  other  facts.  If  a  persou 
m  another  is  his  relative  or  next  of  kin,  it  is  not 
jessary  to  state  how  the  Gonsanguinity  exists.  It 
sufficient  that  he  says  A.  is  his  relation,  without 
ting  the  particular  degree,  which  perhaps  he 
lid  not  tell  if  asked ;  hut  it  is  evidence,  from  the 
erest  of  the  person  in  knowing  the  connections  of 
t  family ;  therefore  the  opinion  of  the  neighbour- 
sd  of  what  passed  among  the  acquaintances  will 
t  Sio"  (ff).  It  was  accordingly  held  that  the 
:larations  by  a  deceased  husband  as  to  his  wife's 
:itimacy  are  admissible,  as  well  as  those  of  her 

(e)   Whililoeke  v.  Baker,  13  Vee.  611. 
(it)  JohnHm  V.  Laaion,  9  Mooie,  183. 
((}  Doe  v.  Ridgwag,  4  B.  &  Aid.  53. 
(/)  Lot  T.  Barton,  2  M.  ft  R.  28. 
{0)  Per  Lord  Erdkiue,  VoaUt  r.  Tovtg,  13  Ves.  147- 
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Wood  relations.      Again,   in  Doe  v.  Randall  {h)y  it 
was  held  that  the  declaration  of  a  deceased  woman 
of  statements  made  by  her  former  husband,  that  his 
estate  would  go  to  J.  F.,  and  then  to  J.  F.'s  heir, 
were   admissible  to   show   the  relationship  of  the 
lessor  of  the  plaintiff  to  J.  F.     Best,  C.  J.,  said: — 
"Consanguinity,  or  affinity  by  blood,  therefore,  is 
not  necessary,  and  for  this  obvious  reason,  that  a 
party  by  marriage  is  more  likely  to  be  informed  of 
the  state  of  the  family  of  which  he  is  to  become  a 
member,  than  a  relation  who  is  only  distantly  con- 
nected by  blood  ;  as,  by  frequent  conversations,  the 
foraier  may  hear  the  particulars  and  characters  of 
branches  of  the  family  long  since   dead.     .     .     . 
The  declarations  of  deceased  persons  must  be  taken 
with  all  their  imperfections,  and  if  they  appear  to 
have  been  made  honestly  and  fairly,  they  are  re- 
ceivable.     If,  however,  they  are  made  post   litem 
motanty  they  are  not  admissible,  as  the  party  making 
them  must  be  presumed  to  have  an  interest,  and  not 
to  have  expressed   an    unprejudiced   or  unbiassed 
opinion."     The  statement  of  a  wife  as  to  her  hus- 
band's family,  and  that  of  a  husband  as  to  his  wife's 
family,  stand  upon  the  same  footing  {i). 

It  has  been  said,  on  the  authority  of  an  old  case : 
"Hearsay  is  good  evidence  to  prove  who  is  my 
grandfather,  when  he  married,  and  what  children  he 
had,  &c.,  of  which  it  is  not  reasonable  to  presume 
I  have  better  evidence.      So,  to  prove  my  father, 


(A)  2  M.  &  P.  20. 

(i)  See  Shrewthury  Feeragf  Case^  7  H.  L.  Cas.  23. 
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mother,  cousin,  or  other  relatton,  beyond  the  aea, 
dead ;  and  the  common  reputation  and  belief  of  it 
in  the  family  gives  credit  to  Buch  evidence  "  {k). 
Hence  ariBee  the  doctrine,  that  the  declaration  need 
not  be  one  which  has  been  made  immediately  by  the 
deceased,  as  of  his  own  knowledge  or  belief,  to  the 
witness;  but  it  may  be,  as  a  learned  judge  has  ex- 
preased  it,  "  too  deep,"  or  infinitely  more  remote  in 
deg^ree.  It  is  sufficient  to  show  that  a  general  belief 
has  prevailed  in  a  family.  Thus,  evidence  that  a 
person  went  abroad  when  a  young  man,  and,  accord- 
ing to  the  repute  of  the  family,  had  afterwards  died 
in  the  West  Indies,  and  that  the  family  had  never 
beard  of  his  being  married,  is  strictly  admissible  to 
show  that  he  died  unmanied  (/). 

On  this  ground,  not  merely  oral  declarations  of 
deceased  persons  connected  with  the  family,  but  old 
family  documents,  genealogies,  entries  in  family 
Bibles  (m),  inscriptions  on  tombstones,  or  walls,  or 
rings,  if  sufficiently  authenticated  as  genuine,  and  as 
having  been  recognized  as  such  by  the  family,  will 
be  received.  The  admissibility  of  genealogies  was 
discussed  in  Dalies  v.  Lottndfs  (n),  in  the  Exchequer 
Chamber.  A  paper  purporting  to  be  an  old  gene- 
alogy, having  been  offered  as  evidence  of  pedigree. 
Lord  Denman  said : — "  A  pedigree,  whether  in  the 
ehape  of  a  genealogical  tree,  or  map,  or  contained  in 
a  book,  or  mural  or  monumental  inscription,  if  recog- 

(J:)  BoU.  N.  r.  294,  cited  in  note  15  East,  291. 

(i)  Doe  T.  Gftjin,  1  East,  293. 

(in)  Cf.  Hubbard  v.  Leei,  4  H.  &  C.  418. 

(<)  6  H.  i  G.  6i5. 
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nized  by  a  deceased  member  of  the  same  family,  is 
admissible,  however  early  the  period  from  which  it 
pmports  to  have  been  deduced.  .  .  .  The  reason 
why  a  pedigree,  when  made  or  recognized  by  a  mem- 
ber of  the  family,  is  admissible,  may  be  that  it  is 
presumably  made  or  recognized  by  him  in  conse- 
quence of  his  personal  knowledge  of  the  individuals 
therein  stated  to  be  relations,  or  of  information 
received  by  him  from  some  deceased  members,  of 
what  the  latter  knew  or  heard  from  other  members 
who  lived  before  his  time.  And  if  so,  it  may  well 
be  contended  that  if  the  facts  rebut  that  presump- 
tion, and  show  that  no  part  of  the  pedigree  was 
derived  from  proi)er  sources  of  information,  then  the 
whole  of  it  ought  to  be  rejected;  and  so  also,  if 
there  be  some,  but  an  uncertain  and  undefined,  part 
derived  from  reference  to  improper  sources.  But 
where  the  framer  speaks  of  individuals  whom  he 
describes  as  living,  we  think  the  reasonable  presump- 
tion is  that  he  knew  them,  and  spoke  of  his  own 
personal  knowledge,  and  not  from  registers,  wills, 
monumental  inscriptions,  and  family  records  or 
history :  and  consequently  to  that  extent  the  state- 
ments in  the  pedigree  are  derived  from  a  proper 
source,  and  are  good  evidence  of  the  relationship  of 
those  persons." 

In  the  Berkeley  Peerage  Case  (o),  on  an  issue  as  to 
the  legitimacy  of  the  petitioner,  the  three  questions 
referred  by  the  House  of  Lords  to  the  judges  were 
substantially — 

(o)  4  Camp.  401. 
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1.  Whether  the  depositions  made  hy  A. 'a  reputed 
father,  in  a  Buit  by  A,  against  B.,  were  evidence  of 
pedigree  for  A.,  in  a  suit  by  A.  agains    ~ 

2.  Whether,  in  a  similar  case,  entriei 
reputed  father  in  a  Bible,  that  A.  vas 
in  wedlock  on  a  certain  day,  were  inad 

3.  Whether  such  entries  were  inadm 
with  the  espresH  purpose  of  estahlishi 
macy  in  case  it  should  ever  be  called  ii 

The  point  in  the  first  question  invt 
tion  whether  hearsay  declarations  of  ] 
after  a  judicial  controversy  has  arisen. 
The  point  in  the  second  question  wa 
entry  in  a  book  made  by  a  deceased 
deuce ;  and  in  the  third,  wJiether  sue 
otherwise  admissible,  continues  to  be 
with  an  express  purpose  of  provid 
contemplated  or  impending  controvi 
lield  that  the  evidence  in  the  first 
admissible,  as  having  been  made  af 
and  not  merely  a  judicial,  controvers 
that  in  the  second  it  was  strictly  admi. 
the  entry  was  made  in  a  Bible  or  any 
on  any  other  piece  of  paper ;  and  tba 
case  it  was  also  admissible,  but  with 
tions  to  its  credibility,  on  account  of  tbi 
and  perhaps  the  professed  view  with 
made. 

Another  important  case  on  this  i 
Siisscf  Peerage  Case  (p).     There  an  i 

(;>)  lie.  &F.  86. 
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lier  prayer-book,  by  Lady  Augusta  Murray,  of  her 
mamage  at  Borne  to  the  Duke  of  Sussex,  was  received 
not  as  conclusive  proof,  but  as  a  declaration  made  by 
one  of  the  parties.  In  the  same  case,  evidence  of 
declarations  by  a  deceased  clergyman  that  he  had 
celebrated  the  marriage  was  rejected. 

In  Lyell  v.  Kennedy  ($'),  the  House  of  Lords  held 
that  certain  proceedings  in  which  one  James  Martin 
was  a  defendant  were  admissible  to  prove  that  in 
those  proceedings  James  Martin  by  his  defence  ad- 
mitted that  one  Elspeth  Duncan  was  his  mother. 
Lord  Selbome,  in  that  case,  said  : — "  With  respect  to 
the  proceedings  in  1766  in  the  Sheriff's  Court  of 
Perthshire  (which  were  produced  from  the  proper 
eostody),  I  consider  them  also  admissible  on  the  same 
principle  on  which  answers  and  decrees  in  Chancery 
have  been  admitted  by  this  House,  in  peerage  cases, 
as  to  matters  of  pedigree  where  the  facts  of  the 
pedigree  were  not  in  dispute,  but  only  incidentally 
stated." 

In  accordance  with  the  rules  recognized  in  the 
preceding  cases,  a  cancelled  will  of  an  ancestor,  found 
among  family  papers,  has  been  received  as  a  declara- 
tion concerning  the  relations  of  the  family  (r) ;  and 
so  has  an  unexecuted  will  in  the  handwriting  of  the 
intending  testator,  which  was  treated  as  a  statement, 
and  not  as  only  an  intended  statement  (h).  Pedigrees 
hnng  up  in  family  mansions  {t) ;  a  marriage  certificate 

{q)  L.  R.,  14  App.  Cas.  437. 

(r)  Doe  ▼.  Earl  of  Pembroke,  11  East,  604. 

(«)  Be  Lambert,  56  L.  J.  Ch.  122  ;  66  L.  T.  16. 

(4  Qoadright  t.  Moet,  Cowp.  691. 
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kept  by  the  familj  (u) ;  a  genealogy  made  by  n 
deceased  member  of  a  family,  even  though  purporting 
to  be  founded  partly  on  hearsay  (r) ;  engravings  on 
rings  (it)  ;  cofBn-plates,  and  monumental  inscriptionB 
generally ;  are  regarded  as  admissible,  but  not  always 
as  credible  evidence  {*■).  Bacon,  V.-C,  said  of  in-« 
soriptionB  on  tombstonea: — "In  the  case  of  tomb- 
Btones,  no  doubt  the  publicity  of  the  inscription  givea 
a  sort  of  authenticity  to  it,  and  if  it  remains  uncon- 
tradicted for  a  great  many  years,  it  would,  in  the 
absence  of  every  other  fact  in  the  case,  be  taken  to  be 
true ;  but  you  cannot  put  it  higher  than  that"  (y). 

Not  only  hearsay  declarations  of  deceased  rela- 
tives, but  also  proof  of  the  manner  in  which  a  person 
has  been  brought  up  and  treated  by  his  family,  will, 
be  evidence.  In  the  Berkeley  Peei-age  Cme,  Mans- 
field, C.  J.,  said : — "  If  the  father  is  proved  to  have 
brought  up  the  party  as  his  legitimate  son,  this  ia 
EufBoient  evidence  of  legitimacy  till  impeached  \  and 
indeed  it  amounts  to  a  daily  assertion  that  the  son  is 
legitimate  "  (s).  In  Shtrla  v.  Freccia  («),  Lord  Black- 
burn, speaking  of  the  statements  of  deceased  mem- 
bers of  a  family  being  evidence  to  prove  pedigree, 
said : — "  Such  statements  by  deceased  members  of 
the  family  may  be  proved  not  only  by  showing  that 

(u)  Dot  7.  Bavia,  10  Q.  B.  3U. 
(v)  Monktm  v.  Ati.-Otn.,  2  R.  &  U.  UT. 
{»)   Vowlf  t.  J'ounj,  13  Ves.  H4. 
{x)  Dmit>  T.  Loumdei,  6  M.  ft  O.  627. 
[>j)  Satlam  v.  Crete,  19  W.  R.  909. 

(i)  i  Camp.  416 ;  cf.  f  %'aA  Eidayut  Oollah  t.  Sai  Jan  ZJUaum, 
3  Hoo.  I.  A.  395. 
(a)  L.  R.,  S  App.  Cm.  Sit ;  ISO  L.  J.,  Ch.  94  ;  29  W.  R.  220. 
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Qiey  actually  made  the  statementsy  but  by  showing 
that  ihey  acted  on  them,  or  assented  to  them,  or  did 
anything  that  amounted  to  showing  that  they  recog- 
nized them." 

The  term  "  pedigree  "  embraces  not  only  general 
questions  of  descent  and  relationship,  but  also  the 
particular  facts  of  birth,  marriage  and  death,  and 
the  times  when,  either  absolutely  or  relatively,  those 
events  happened.  All  these  facts,  therefore,  may  be 
proved  from  hearsay  derived  from  relatives.  It  has 
been  doubted  whether  specific  dates  can  be  so  proved ; 
but  the  preponderance  of  authority  appears  to  be  in 
favour  of  permitting  them  to  be  so  proved.  The 
written  memorandum  of  a  father  as  to  the  time 
when  his  child  was  bom,  has  been  received  to  prove 
when  the  infant  would  come  of  age  {b) ;  but  in  a 
settlement  case  the  declaration  of  a  father  as  to  the 
place  of  his  child's  birth  has  been  rejected,  as  not 
being  strictly  a  question  of  pedigree  {c).  So,  an 
order  of  removal  was  quashed,  for  being  founded 
merely  on  the  pauper's  own  evidence  as  to  the  time 
and  place  of  her  birth,  because  the  statement  was 
held  to  be  one  which  she  could  not  make  of  her 
own  knowledge  {d) ;  but  in  Shields  v.  Boucher  (e), 
Knight  Bruce,  V.-C,  was  of  opinion  that  declara- 
tions of  a  person  deceased  as  to  what  place  his  father 
came  from  would  be  admissible. 

Before  the  declarations  of  deceased  relations  can 

{b)  Per  Lord  EUenboiough,  JRoe  y.  RawlingB^  7  East,  290 

(c)  R.  ▼.  Erith,  8  East,  639. 

{d)  S.  v.  Itishwcrth,  2  Q.  B.  487. 

(e)  1  De  G.  &  Sm.  40. 
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he  received  as  euoh,  it  must  l)e  proved  aliunde,  i.  e., 
hy  extrinsio  and  independent  Bouroee  of  eridenoe, 
that  the  declarants  were  related  to  the  family  {/). 
But  ^ri»!M/(7C(e  evidence  is  sufficient  if  uorebutted  (jf). 
The  declaration  must  not  be  in  the  declarant's  own 
interest.  Thus,  a  statement  by  a  deceased  pOTson, 
who  had  been  married  twice,  tending  to  invalidate 
his  first,  and  thus  establish  his  second,  marriage, 
was  rejected  (A),  It  is  no  objection  that  thedecU- 
raut  was  t«  pari  easu  with  the  party  tendering  the 
evidence  (f). 

It  should  be  observed  that  the  principle  now 
under  consideration  applies  only  where  questions  of 
pedigree  are  involved,  and  therefore  it  does  not  apply 
to  cases  in  which  only  the  age  of  a  persou  is  material 
to  be  proved.  Thus,  where  in  an  action  for  goods 
sold  and  delivered  a  defendant  pleaded  infancy,  and 
it  was  sought  to  prove  the  plea  by  a  statement  con- 
tained in  an  affidavit  made  by  the  defendant's 
deceased  father  in  a  chancery  suit  to  which  the 
plaintiff  was  not  a  party,  it  was  held  that,  there 
being  no  question  of  pedigree  in  the  case,  the 
evidence  was  not  admissible  {k). 

The  rule  which  has  been  mentioned  in  the  pre- 
ceding chapter,  that  the  hearsay  declarations  of 
deceased  witnesses  to  he  admissible  must  have  been 


(/)  Per  Lord  Eldon,  Btrtelnt  Ittrage  Caie,  i  Camp.  419. 
(?)  Sm  Zj/fll  V.  Kennedy,  L.  E.,  14  App.  C»3.  451. 
(A)  i>/flN(T.  Tfly&r,  7H.  &N.  211. 
(i)  Monckloa  T.  Att.-Gea.,  2  R.  ft  U.  169. 
{k)  Haina  v.  GHliru,  L.  R.,  13  Q.  B.  D.  BIS  ;  63  L.  J.,  Q.  B. 
621;  33W.  R.  89. 
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made  ante  litem  motam^  is  observed  in  oases  of 
pedigree.  On  this  head  it  is  only  necessary  to  refer 
to  the  declaration  which  has  been  already  quoted, 
of  Mansfield,  C.  J.,  in  the  Berkeley  Peerage  Casey 
that  the  li%  mota^  or  beginning  of  the  litigation, 
dates  from  the  origin  of  the  controversy,  and  not 
from  the  commencement  of  the  trial.  When  a 
question  of  pedigree  has  assumed  such  a  degree  of 
conflicting  interest,  that  the  declarant  must  be 
reasonably  presumed  to  be  under  the  influence  of 
undue  partiality  or  prejudice,  the  disposition  of  the 
courts  is  either  to  reject  his  evidence  altogether,  or 
to  receive  it  only  "v\ath  the  strict  limitations  as  to 
credibility  which  are  laid  down  by  the  judges  in 
their  answer  to  the  third  question  in  the  Berkeley 
Peerage  Case.  So  in  a  case  of  disputed  descent 
from  a  lunatic,  one  of  the  claimants  was  allowed  to 
give  in  evidence  a  deposition,  made  by  a  deceased 
relation  of  the  lunatic  before  a  master  in  chancery, 
on  an  injunction  to  discover  who  was  entitled  by  con- 
sanguinity to  become  committee.  It  was  urged  that 
the  deposition  was  inadmissible  as  being  made  post 
litem  motam ;  but  the  court  held  that  it  was  admis- 
sible (/).  In  a  petition  for  a  declaration  of  legitimticy 
it  was  proved  that  A.,  the  petitioner's  grandfather 
(whose  legitimacy  was  in  issue),  had  claimed  some 
property  in  the  possession  of  his  reputed  maternal 
uncle,  but  the  latter  said  that  he  should  defend  any 
action  which  A.  might  bring,  and  communicated  the 
circumstances  to  A.'s  maternal  uncle,  and  A.  replied 


(/)  Gee  Y,  Good,  29  L.  T.  123. 
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Met  that  he  vished  to  establisl 
took  BO  further  pToceedings. 
that  there  was  proof  of  Uie  oon 
roversj,  so  as  to  exclude  Bubseqii 
ny  member  of  the  family  as  to 
father  and  mother  {m). 
nally,  it  muBt  be  observed  tha 
io  dooument  made  b  j  a  publio  c 
ation  of  the  publio  is  presumec 
missible  in  aU  oases,  inoluding 
;ree  is  in  issue  (n) ;  therefor 
ledsf  (o),  entries  in  Sootoh  Fan 
luced  from  proper  costodj)  were 
question  of  pedigree. 


Frtderui  t.  Att.-Gm.,  L.  E.,  3  P.  ft  I 
1;  22  W.  E.416. 

See  Siurla  t.  Frmia,  L.  K.,  6  Aj^.  Css 
L.  B.,  14  App.  Cu.  137. 
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BVIDENCE  OP  DYING  DECLARATIONS. 

The  principle  that  evidence  is  inadmissible,  unless 
given  on  oatliy  and  when  the  party  who  is  to  be 
affected  by  it  can  have  the  benefit  of  cross-examina- 
tion, is  limited  by  another  exception  in  oases  of 
homicide,  where  the  deceased,  under  the  impression 
ol  immediate  or  impending  dissolution,  has  made  a 
statement  concerning  the  identity  of  the  assailant,  and 
the  circumstances  of  the  attack.  It  is  presumed 
that  the  sense  of  approaching  death  in  the  declarant 
w  calculated  to  produce  in  him  a  sentiment  of 
responsibility,  equal  to  that  which  a  religious  and 
conscientious  man  feels  when  required  to  make  a 
statement  on  oath,  and  that  the  obligation  to  utter 
nothing  but  the  strict  truth  is  even  greater,  inas- 
much as  he  knows  the  hour  to  be  at  hand  when  he 
must  render  an  account  of  all  his  words  and  acts  to 
the  Supreme  Being  (a).  Accordingly,  where  either 
the  sense  or  conviction  of  approaching  death  is  de- 
fident  or  uncertain;  or  where  it  appears  that  the 
^larant  had  no  sufficient  belief  in  a  future  state, 
^4  his  religious  responsibility  for  his  actions  in  this 
hfe;  his  dying  declarations  will  not  be  received. 

(a)  "  Nemo  moriturus  prsesumitur  mentiri." 


;  I 


m  when  they  are  received,  theii 
ty  will  vary  infinitely,  accordin 
loes.  In  all  cases  a  'strong  ohj( 
lihility  arisies  from  the  fact  thai 
3n  in  evidence  against  one  who  1 
ity  of  erosa-examining  the  decli 
iting  out  of  his  own  mouth  the 
tradictions,  and  possihly  wilfi 
ch  the  latter  may  have  comi 
pens,  also,  that  the  declaration 
jsure,  when  the  declarant  is  suff 
exhaustion  or  mental  alieuatio: 
tittlly,  or  even  wholly,  uncons 
port  of  his  declaration.  Thei 
ibined  ^ith  the  strong  obj'ectioi 

to  condemn  any  man  on  the 
jnt,  or  even  a  deceased,  witness 
ird  this  speoios  of  evidence  wit 
I  and  suspicion.  The  judge, 
y  it  is  to  inquire  into  the  cin 
ch  the  declaration  has  been  mad 
cedent  to  its  admission,  will  ge 
bere  appear  to  he  any  reasonah 
loity,  sanity,  consciousness,  or  £ 
lonsibility  and  impending  dissol 
he  declarant  at  tlie  time  of  the 

to  these  remarks  it  is  held  to  bt 

.n  murder,  or  homicide,  tlie 
the  deceased,  concerning 
circumstances  of  his  mo 
made  with  a  full  conscii 
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proaching  death  and  religious  responsi- 
bility, are  admissible  in  evidence  for  or 
against  the  prisoner  who  is  charged  with 
the  crime  (6). 

In  E,  V.  Woodcock (c),  Eyre,  C.  J.,  said: — "The 
g^eral  principle  on  which  this  species  of  evidence 
is  admitted,  is  that  they  are  declarations  made  in 
extremity,  when  the  party  is  at  the  point  of  death, 
and  when  every  hope  of  this  world  is  gone ;  when 
every  motive  to  falsehood  is  silenced,  and  the  mind  is 
induced  by  the  most  powerful  considerations  to  speak 
the  truth;  a  situation  so  solemn  and  so  awful  is  con- 
sidered by  the  law  as  creating  an  obligation  equal  to 
that  which  is  imposed  by  a  positive  oath  administered 
in  a  court  of  justice."  In  that  case  it  was  held  that 
a  statement  made  by  the  deceased  to  a  magistrate, 
who  administered  an  oath  to  her  extra- judicially, 
could  not  be  received ;  but  that  a  statement  made 
bjher  when  her  dissolution  was  fast  approaching, 
and  when  she  must  have  known  the  fact,  although 
she  said  nothing  that  indicated  such  a  knowledge, 
was  receivable.  The  judge  there  left  it  to  the  jury 
to  say  whether  the  statement  was  made  under  the 
apprehension  of  death;  but  the  modem  practice  is 
for  the  judge  himself  to  decide  this  question.  It 
will  be  observed  that,  in  this  case,  although  the 
statement  was  inadmissible  as  a  statement  on  oath, 


Dying  declarations  are  inadmissible  in  civil  cases  ;  Stobart  y. 
^den,  1  M.  &  W.  626. 
(0  1  Leach,  C.  C.  602. 
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in  a  Bitofttion  where  an  oath  was  : 
ministered,  there  was  no  objection  to  i 
that  the  statement  was  made  in  ansn 
and  eolemo  inquiry.  Accordingly,  it 
be  necessary  that  the  statement  ahouli 
or  spontaneous;  and  answers,  t'ft  art 
questions  put  by  a  surgeon,  for  the  pi 
taining  whether  he  ought  to  call  ii 
have  been  received  (rf). 

It  was  said  by  Lord  Denman  (c),  th 
to  declarations  made  by  persons  in 
posing  all  necessary  matters  concu 
actual  danger,  death  following  it,  and 
hension  at  the  time  of  the  danger  and 
declarations  can  be  received  in  evid 
these  things  must  concur  to  render  su 
admissible.  To  these  three  conditions 
be  added,  viz.,  religious  sentiment  (/), 

1.  The  declaration  must  be  made 
clorant  is  in  actual  danger. 

This  proposition  is  commonly  stated 
that  the  declaration  must  be  made  i» 
arficiilo  mortis  {g) ;  but  there  appears 
finite  limitation  of  the  time,  before 
which  the  declaration  must  be  mad 
eases  support  the  doctrine,  that  dec] 
under  apprehension  of  death,  if  othenv 


(d)  E.  V.  FagtHi,  7  C.  i  P.  238. 
<*)  Smex  Piira^t  Cam.  U  C.  4  F.  11 
{/)  JI.  V.  i^*.,  3  C.  4  P.  fi98. 
Is)  S.  T.  Van  BuUhtU,  3  C.  4  P.  629 
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be  rejected  because  a  considi 
ttween  the  declaratioii  and  the  dt 
Vozley{h\,  the  declaratioDs  were 
9S  to  have  been  rightly  receive 
ised  did  not  die  until  eleven 
hem,  and  although  the  surgeo 
pee  of  recovery  to  him  until  a 
8  death.  Here,  however,  the  di 
Y  expressed  a  belief,  prior  to  tht 
lould  never  get  better, 
ppears  also  that  the  doctrine  lai 

B.,  that  "the  declarations  ai 
ley  are  made  under  an  impreseio 
a  dissolution,"   is    bj  no  mea 

It  is  true,  as  stated  bj  Tindal, 
rrf{/),  that  "any  hope  of  recove 
isting  In  the  mind  of  the  dece 

the  declarations  made,  will  i 
16  evidence  of  such  declaratioi 
nd  accordingly  it  has  been  held 
ace  of  espreseioiiLS  or  conduct  t 
ised  was  under  the  impression  o 
b,  his  statements  are  inadmissibl 
lad  said  that  he  was  "  a  miu 
would  have  been  better  if  thej 
he  spot  than  left  him  to  linger ; 

he  should  never  get  over  it,"  I 


Uoo.  C.  C.  97 ;  cf.  R.  t.  Smith,  L.  &  C. 

:.*P.  16T- 

«  Wightmu,  J.,  R.  T.  QmUUt,  S  Cox,  C 
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■ereTBl  weeks  afterwards.  TViglitman. 
held  that  a  Htatemfint  made  at  the  time  o 
was  admisBible;  bat  lie  afterwards  rej 
its  appearing  on  crOBs-exanunation  that 
bad  not  need  the  phrase,  "mtirdered  : 
literal  sense,  and  that  ha  did  not  real! 
the  time  that  he  was  dying.  The  le 
said  : — "  The  general  principle  is,  that 
must  be  under  the  apprehension  that  ] 
but  the  question,  whether  the  impref 
mind  of  the  deceased  must  amount  to  i 
mou  of  immediate  death,  was  not  touched 
case,  the  same  learned  judge  stated  his  < 
broadly  (I) .  At  the  time  of  the  statement 
was  under  the  full  impression  that  she  v 
there  was  no  evidence  to  show  that  th 
amounted  to  an  expectation  of  immed 
tion ;  and  it  was  contended  for  the  pris< 
the  statements  had  not  been  made  ui 
pressiou  of  immediate  death,  i.  e.,  no 
mortis,  they  were  inadmissible.  The  le 
said; — "It  is  not  necessary  that  the  pe; 
tJie  declaration  should  believe  himsel 
danger  of  immediate  death,  if  he  belii 
win  not  recover  from  the  disorda:  und 
is  labouring.     Keg.  v.  Van  Sutcheli  is  ai 

ease The  deceased  was  of  opinioi 

that  she  would  die;  and  I  receive  her 
The  learned  judge,  in  the  same  case,  i 


(0  £.  T.  Barvey,  83  L.  T.  26B. 
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evidenoe  of  a  subsequent  declaration  made  by  the 
deceased  after  she  had  recently  said  that  ^^  she  was 
better ;"  but  no  other  CTidenoe  had  been  offered  to 
show  that  her  previous  impression,  of  death  enwiing 
before  long,  had  been  altered. 

In  another  case  the  deceased  made  a  declaration, 
stating  at  the  time  that  he  believed  he  should  not 
recover.  His  spine  was  then  broken  in  such  a  way 
that  death  must  have  followed  soon.  Shortly  before 
he  had  made  the  declaration,  he  had  said  to  a  wit- 
ness : — ^^  The  surgeon  has  given  me  some  little  hope 
that  I  am  better ;  but  I  do  not  myself  think  that  I. 
shall  ultimately  recover."  The  declaration  was  held 
to  be  admissible  (m).  Where,  however,  a  woman 
made  a  statement  to  the  magistrate's  clerk,  who 
added  to  it  the  words,  ^^I  have  made  the  above 
statement  with  the  fear  of  death  before  me,  and  with 
no  hope  of  my  recovery,"  and  then  read  it  over  to  her 
and  asked  her  if  it  was  correct,  and  afterwards  at  her 
request  interlined  the  words  '^  at  present "  after  the 
trord  "hope,"  it  was  held  that  the  words  inserted 
qualified  the  force  of  her  statement  sufficiently  to 
make  it  inadmissible  in  evidence  as  a  dying  declara- 
tion, because  there  was  not  that  absolute  and  hope- 
less expectation  of  death  which  is  required  to  give 
soch  declarations  validity  (n). 

Where  the  prisoner  was  indicted  for  poisoning 


(m}  S.  y.  Sgany,  J>.  k  B.  151. 

(»)  12.  T.  Jtnkim,  L.  B.,  1 G.  G.  B.  187 ;  38  L.  J.,  M.  G.  82 ;  17 
W.  E.  621. 

p2 
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J.  K.,  and  it  appeared  that  J.  K. 
-oake  and  died;  soon  after  which, 
•had  made  the  oake  ate  some,  and  ( 
held  by  Coltman,  J.,  after  consul 
that  the  dying  declarationfi  of  t 
evidence  gainst  the  prisoner,  becai 
«eoutive  deaths  formed  one  transact) 
It  has  'been  held  that  evidence  oJ 
is  only  admissible  where  the  death  c 
the  subject  of  the  charge,  and  w1 
stances  of  the  death  are  the  subj« 
declaration.  Aooordingly,  where  th 
been  indicted  by  the  deceased  for  p 
conviction  bad  shot  the  prosecutor, 
a  dying  declaration  by  the  latter  i 
stances  of  the  perjury  was  inadmissi] 
cation  by  the  defendant  for  a  ne 
where  the  prisoner  was  indicted  f 
savin  to  a  pregnant  woman,  but  not 
with  a  view  to  procure  abortion,  Ba 
evidence  of  her  dying  declaration 
cause  of  her  death,  because  the  de 
subject  of  the  pending  inquiry  (9). 
of  perjury,  evidence  of  a  oonfessio 
aooomplioe  was  received  (r). 


(d)  S.  t.  Baier,  2  H.  &  R.  63. 
ip)  Per  Abbott,  O.  J.,  Jt.  t.  Mtad,  3  B.  4 
(?)  S.  T.  SiiUMiuan,  2  B.  k  0.  G08,  n. ;  J 
233;  S.y.  Mind,  BeM,  263. 
{r)  Per  Lord  EUenborongb,  Aram  t.  Sinn 
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The  dying  declarations  of  an  aocomplioe  are 
oeiTable(«),  as  well  as  dying  declarations  made  in 
farour  of  the  person  accused  {t). 


(i)  B.  ▼.  Unkler,  1  East,  P.  C.  364. 
[i)  JS.  y.  Seatfe,  1  H.  &  B.  561. 
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CHAPTER  Xm 

DECLARATIONS  AGAINST  DT 

lEN  a  deceased  person,  whose 
lects  is  unimpeaohed,  has,  dur 
le  a  statement  oonoeming  the 
.ch  statement  vas  at  the  tim€ 
uniary  or  proprietary  interest 
iption  is  that  the  statement  is 
tains  at  least  some  elements  o 
all  the  exceptions  to  the  genen 
rsay  is  excluded,  it  most  he 
libilitj  is  bj  no  means  a  necee 
admissibility.  English  law,  alt 
itrary,  and  perhaps  unreasonahli 
inctions  hetween  credibihty  a 
ises  to  reject  any  evidence  w] 
oontaiu  any  ingredients,  howeve 
iptive  truth ;  but,  while  admitt 
1  often  intimate  to  a  jury  that  H 
ittle  credit. 

["he  rule  which  is  now  to  he  < 
owing: — 

4.  declaration  by  a  deceaw 
had  a  competent  knowle 
and  no  interest  to  perv 
declaration  was  against 
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or  proprietajy  interest  of  the  declarant 
at  the  time  when  it  was  made  (a),  is 
evidence  between  third  parties,  and  is 
evidence  of  everything  stated  in  the 
declaration  (b). 

In  ihe  leading  case  of  Higham  v.  Ridgv>ay  (c),  to 
prove  the  time  of  a  birth,  evidence  was  given  that 
ihe  man-midwife,  who  attended  the  birth,  was  dead ; 
and  the  books  of  the  latter,  who  had  kept  them  regu- 
larly, were  offered  in  evidence.     They  contained  an 
entry  in  the  handwriting  of  the  deceased  of  the  cir- 
<nnnstanoes  of  the  birth,  and  the  date.     There  was 
also  a  charge  for  attendance,  against  which  the  word 
**  paid  "  was  marked.    It  was  held,  that  the  entry  was 
evidence  of  the  time  of  the  birth.  Lord  EUenborough 
said : — "  The  entry  made  by  the  party  was  to  his 
own  immediate  prejudice,  when  he  had  not  only  no 
interest  to  make  it,  if  it  was  not  true,  but  he  had  au 
mterest  the  other  way,  not  to  discharge  a  claim, 
which  it  appears  from  other  evidence  that  he  had." 
^Vl^Jj  J.,  added:— "All  the  cases  agree,  that  a 
written  entry  by  which  a  man  discharges  another 
of  a  daim  which  he  had  against  him,  or  charges 
™Melf  with  a  debt  to  another,  is  evidence  of  the 
&ct  which  he  so  admits  against  himself ;  there  being 
110  interest  of  his  own  to  advance  by  such  entry.  .  .  . 
The  principle  to  be  drawn  from  all  the  cases  is,  that 
^  a  person  have  peculiar  means  of  knowing  a  f act, 

(a)  ExparU  Sdwardt,  L.  B.,  14  Q.  B.  D.  415. 

(h)  MiddleUm  y.  MaUm,  10  B.  &  C.  317. 

(e)  10  East,  109 ;  cf .  Gleadow  t.  Atkin,  1  G.  &  HI.  410. 
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and  make  a  deolaration  of  tliat  fact  v 
his  iaterest,  it  is  clearly  erideDoe  aft 
he  oould  bare  been  examined  to  it  i] 
So,  in  a  later  case  (i^),  the  same  lear 
oeired  evidence  of  entries  of  charg 
deceased  attorney,  who  had  prepar 
show  that  the  lease  was  executed  at  a 
H&  apparent  date.  In  this  case  the  o 
paring  the  lease  appear  to  have  beei: 
upon  the  face  of  the  entries.  In  the 
goods  of  Thomas  (e),  Lord  Fraizanoe  a 
denoe  of  the  execution  of  a  will  an  ei 
deceased  sohcitor  in  his  ledger  adm 
of  hie  oharges  for  drawing  it  and  att 
oution. 

It  may,  therefore,  be  oonsidered  as 
principle,  that,  although  it  is  neces 
enough,  that  this  class  of  deolarati 
made  by  one  who  has  no  interest  to  pt 
The  declaration  must  be  against  eithe 
or  the  proprietary  (/)  interest  of  the  d 
doctrine  may  be  ooneidared  as  finally 
Sussex  Peerage  Case  (g),  where  deol 
the  marriage  of  Lady  Augusta  Mi 
Buke  of  Sussex,  made  by  the  deoea 
who  performed  the  ceremony,  were  U 
ground  that  they  were  deolarations  c 
knew  the  facts,  who  was  not  interests 

(d)  Dm  t.  Robvm,  IS  Eaat,  32. 

(()  4IL.  J.,P.  ftU.  S2. 

{/)  Per  Cookborn,  C.  J.,  R.  t.  Sirmingkan 

if)  lie.  &F.8S. 
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aenimg  theniy  and  who  had  an  interest  in  being 
silent  concerning  them,  because  the  unlawful  celebra- 
tion of  the  marriage  might  have  subjected  him  to 
a  prosecution.     All  the  judges  concurred  in  hold- 
ing, that  the  declaration  must  be  adverse  to  some 
pecuniary  interest  in  the  declarant,  and  that  even 
the  fear  of  a  prosecution  was  not  a  sufiScient  interest 
to  let  in  a  declaration  as  contrarj  to  it.     Lord 
Campbell  said : — "  As  to  the  point  of  interest,  I 
have  always  understood  the  rule  to  be,  that  the 
declaration,  to  be  admissible,  must  have  been  one 
which  was  contrary  to  the  interests  of  the  party 
making  it  in  a  pecuniary  point  of  view.     I  think  it 
would  lead  to  most  inconvenient  consequences,  both 
to  individuals  and  the  public,  if  we  were  to  say  that 
the  apprehension  of  a  criminal  prosecution  was  an 
interest  which  ought  to  let  in  such  declarations  in 
evidence"  {h). 

It  is  also  settled  law  that  the  declaration,  or 
written  statement,  is  evidence  of  all  the  facts  which 
it  contains,  and  that  in  such  cases  the  difference 
between  oral  and  written  statements  is  not  one  of 
admissibility,  but  only  of  weight  (t).  According  to 
Parke,  B.,  the  entry  in  Higham  v.  Ridgway  was 
evidence,  not  only  of  the  payment  of  the  man-mid- 
wife's charges,  but  also   of  partus  cum  fordpe  (J). 

.  {h)  See  alflo  Smith  y.  Blakep,  L.  R.,  2  Q.  B.  326 ;  36  L.  J., 
Q.  b!  156;  16  W.  B.  492  ;  JfwMy  t.  Allen,  L.  R.,  13  Ch.  D.  568 ; 
49  L.  J.,  Oh.  76  ;  28  W.  R.  212. 

(t)  jB.  y.  Birmingham,  1  B.  &  S.  763 ;  BewUy  v.  Atkiruon,  L.  R., 
18  Ch.  D.  283 ;  49  L.  J.,  Oh.  153 ;  28  W.  R.  638. 

(»  Ferdval  y.  Nanwn,  7  Ex.  3. 
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So  the  statement  of  a  deceased  person  that  he  oooa- 
pied  a  house  at  201.  a-year  was  admitted  to  prove 
not  only  the  tenancy,  but  also  his  acquirement  of 
a  settlement  of  the  annual  value  of  10/.  Again, 
where,  in  order  to  establish  a  settlement,  it  was 
proved  that  the  pauper's  grandfather  had  occupied  a 
house  for  four  years  in  the  appellant  parish,  and  a 
book  containing  certain  entries  of  payment  of  rent 
which  were  proved  to  be  in  his  handwriting  was  pro- 
duced, these  entries  were  admitted  in  proof  of  the 
grandfather's  settlement  by  renting  a  tenement,  on 
the  ground  that,  the  four  years'  occupation  being  by 
iiseli  primd /a<ne  evidence  of  a  seisin  in  fee,  the  proof 
of  payment  of  rent  woidd  cut  down  the  interest  to  a 
tenancy,  and  that  therefore  the  evidence  was  against 
proprietary  interest  (A;). 

In  Davies  y.  Sumphreys  (/),  which  was  an  action 
for  contribution  by  one  of  several  makers  of  a  pro- 
missory note  against  a  co-surety,  the  plaintiff,  to 
establish  the  suretyship,  relied  on  a  receipt  indorsed 
on  the  note  by  the  deceased  payee  acknowledging  a 
part  payment  of  280/.  of  the  principal  sum  of  300/. ; 
and  adding,  "  the  300/.  having  originally  been  ad- 
vanced to  E.  H."  (the  defendant).  This  was  held  to 
be  evidence  of  the  defendant's  liability.  Parke,  B., 
in  delivering  the  judgment  of  the  court,  said: — 
"  That  the  receipt  was  evidence  of  the  fact  of  pay- 
ment, which  is  admitted,  in  every  case  in  which  the 


.  {k)  R,  V.  Birmingham,  1  B.  &  S.  768 ;  M.  v.  -Ew&r,  10  B.  &  S. 
433. 

(Q  6  M.  &  W.  163. 
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pajment  wonld  be  releTsnt,  was  not  dis- 
lat  it  was  denied  that  the  whole  entry  woold 
able  to  show  that  the  300/.  was  advanced  to 

.  .  bat  the  entry  of  a  payment  against 
■est  of  the  party  making  it  has  been  held  to 
I  effect  of  proving  the  troth  of  other  stat»- 
intained  in  the  same  entry,  and  connected 

His  Lordship,  after  referring  to  Higham 
ty,  and  Doe  v.  Robson  (m) ,  added :  "  Without 
ig  these  cases  (and  we  do  not  feel  onrselreB 
xl  to  do  so) ,  we  could  not  hold  the  memoran- 
^uestion  not  to  be  admissible  evidence  of  the 
the  whole  statement  in  it,  and  oonsequently 
denoe,  not  merely  that  280/.  was  paid  by  the 
to  the  payee,  as  f<^  a  debt  due  from  E.  H. 
Lpal,  bnt  also  of  the  fact,  that  the  debt  was 
1  E.  H.  to  him." 

also,  where  a  paper  purported  to  be  an  entry, 
eased  receiver,  of  rents  received  from  T.  H., 
\  three  proprietors,  it  was  held  to  be  evidence 
>  other  proprietors  were  equally  interested 
H.  Pollock,  G.  B.,  drew  an  important  dis- 
between  entries  made  against  interest,  and 
nade  in  the  course  of  business :  "  li  the 
admitted  as  being  against  the  interest  of  the 
iking  it,  it  oames  with  it  the  whole  state- 
lat  if  the  entry  is  made  merely  in  the  course 
oi's  duty,  then  it  does  not  go  beyond  those 
which  it  was  his  duty  to  enter  "  (n). 

(m)  15  East,  33. 

{n}  Piretial  v.  Jfanioa,  7  Ex.  3. 
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It  is  held,  that  declarations  against  interest  aie 
admissible  against  third  parties,  even  though  the 
declarant  himself  received  the  facts  on  hearsay  (o). 
Thus,  in  Percival  v.  Namon  (j?),  Alderson,  B.,  said:— 
'^An  entry  in  an  attorney's  bill  of  a  service  of 
notice  on  A.  B.  would  be  evidence  of  a  service, 
although,  such  notice  being  generally  served  by  an 
attorney's  clerk,  the  attorney  probably  had  no  per- 
sonal knowledge  of  such  service."  Pollock,  C.  B., 
also  said :  *^  If  an  accoucheur  puts  down  in  his  book 
the  name  of  a  lady  whom  he  had  delivered,  and 
debits  himself  with  the  payment,  such  entry  would 
be  evidence  of  the  name,  although  he  may  have 
known  nothing  of  her  name  except  from  the  infor- 
mation of  others." 

The  declarant  must  be  deceased  at  the  time  when 
the  evidence  is  offered.  Thus,  in  assumpsit  on  a 
promissory  note  by  an  indorsee  against  the  maker, 
the  defendant,  to  prove  fraud  and  the  plaintiffs 
cognizance  of  it,  tendered  declarations  of  the  first 
indorsee,  who  was  alive,  but  was  not  called.  They 
were  rejected;  and  Lord  Denman  said: — "It  is 
clear  that  declarations  of  third  persons  alive,  in  the 
absence  of  any  community  of  interest,  are  not  to  be 
received  to  affect  the  title  or  interests  of  other  per- 
sons, merely  because  they  are  against  th^  interest  of 
those  who  make  them  "  [q).  Here  there  was  held 
to  be  no  community  or  privity  of  interest  between 


(o)  Create  v.  Barrett,  1  C.  M.  &  R.  919. 

(p)  7  Ex.  1. 

{q)  FhillipaY   Coif,  10  A.  &E.  HI. 
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itiS  and  the  absent  witness  ;  bat  if  that  had 

the  evidence  would  have  been  admitted 
T  to  the  principle  already  quoted,  as  laid 
'  Bayley,  J.,  in  Spargo  v.  Broun  (r).     So  it 

held  that  the  entries  of  a  person  against  his 
u-e  not  evidence  between  third  parties,  if  the 
b  be  alive,  although  it  appears  that  he  has 
d  on  a  criminal  charge,  and  that  it  was  quite 
le  to  produce  him  as  a  witness  (s). 
□try  by  a  deceased  person  against  interest 
;ood  evidence,  although  it  appears  that  per- 

living,  and  not  oalled,  who  are  acquainted 
)  fact.  Thus,  entries  by  a  deceased  collector 
;  himself  with  the  receipt  of  taxes,  were  re- 
8  evidence  against  a  surety  that  the  money 
n  prid,  although  the  persons  who  paid  it 
ing,  and  might  have  been  called.  An  attempt 
ie  in  this  case  to  exclude  his  evidence,  because 
ies  were  contained  in  a  private  note-boot, 

a  public  account-book;  but  the  distinction 
rruled  (t).  After  the  expiration  of  a  long 
I  deatii  of  the  declarant  will  be  presumed  (u), 
1  in  other  cases  it  must  be  proved, 
ims  to  be  at  length  clearly  established,  not- 
iding  some  adverse  authorities,  that  declara- 
[ainst  interest  are  evidence  of  all  facta  to 
hey   refer,  without    corroborative   evidenoe 


(r)  9  B.  ft  C.  93S,  and  anprs,  p.  163. 
(()  SttpAm  V.  Oamap,  1  U.  &  R.  120. 
(t)  MiddMoH  T.  M»U<m,  10  B.  &  0.  31T. 
(v)  21m  t.  JTmAwI,  it  Q.  B.  276. 
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dehors  of  the  oharge  whioh  is  entered  as  liqui- 
dated (a;).  The  oharaoter  of  the  party  making  the 
entry  or  declaration  mnst  be  established  before  the 
entry  is  read,  nnless  it  be  made  by  a  person  in  a 
pnblio  oharacter,  in  whidi  case  due  appointment 
-will  be  presumed  {y).  Thus  agency  must  be  proved, 
where  the  declaration  was  by  an  agent;  and  a4>- 
>■  ,  i  counts  of  rents  signed  by  a  person  styling  himself 

j<     '     '     i  clerk  to  a  steward,  but  not  proved  aliunde  to  have 

been  so  employed,  although  they  were  found  among 
family  muniments,  were  rejected,  because  there  was 
no  other  evidence  given  to  show  that  the  aooounts 
affected  the  declarant  in  a  pecuniary  character  (s). 
Proof  of  handwriting,  and  other  extrinsic  evidence  of 
authenticity,  will  be  unnecessary  when  entries  have 
been  made  ihirty  years  previously,  and  are  prodaoed 
from  proper  custody  (a).  It  has  been  said  that  in 
the  case  of  an  entry  against  interest  ^'proof  of  the 
handwriting  of  the  party  and  his  death  is  enough  to 
authorize  its  reception ;  at  whatever  time  it  was 
made,  it  is  admissible  "  {b).  The  first  part  of  this 
dictum  applies  of  course  only  to  entries  made 
within  thirty  years  prior  to  the  time  when  they 
are  tendered. 

Ajs  miscellaneous    instances  of  cases,  in   whi(& 
declarations  against  interest  have  been  admitted  as 

(x)  Taylor  y.  Wttham,  L.  B.,  3  Ch.  D.  605 ;  46  L.  J.,  Gh.  798; 
24  W.  R.  877 ;  J2.  v.  Heuford,  2  Sm.  L.  C.  300. 
(y)  JDaviet  y.  Morgan^  1  0.  ft  J.  687. 
(e)  De  Ruttm  ▼.  Farr,  4  A.  &  E.  63. 
(a)  Wynne  y.  TyrwhUt,  4  B.  &  Aid.  376. 
lb)  Per  Parke,  B.,  Doe  y.  Twrford,  3  B.  &  Ad.  898. 
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evxdenoe,  the  following  may  be  mentioned.  Where 
a  deoeased  tenant^  by  a  written  instrument,  aohoiow- 
ledged  L.  as  his  landlord,  this  was  held  to  be  eyidenoe 
of  Ll's  title  as  against  subsequent  tenants  who  did 
not  olaim  through  the  declarant  {e).  In  ejectment 
by  A.,  the  declaration  by  deed  of  a  deceased  receiver 
of  rents  and  profits,  that  he  held  under  A.'s  ancestor, 
is  evidence  against  third  parties  of  A.'s  title  (d),  A 
declaration  by  a  deceased  occupaat,  that  he  managed 
an  estate  for  a  claimant,  is  evidence  for  the  latter  (e). 
In  an  action  for  specific  performance  of  an  agree- 
ment to  take  a  lease,  an  entry  of  a  deceased  landlord 
in  his  own  handwriting  in  his  rent-book  of  a  promise 
to  grant  a  lease  to  a  tenant,  was  held  admissible  in 
eridenoe  against  the  tenaut  as  beibg  against  the  land- 
lord's proprietary  interest  (/). 

In  an  action  by  the  Corporation  of  Exeter  for  port 
duties,  documents  more  than  thirty  years  old,  which 
purported  to  be  the  receipt  of  such  duties  by  ancient 
iQceiverB,  but  which  were  unsigned  and  in  the  third 
person,  were  admitted  (^).  So,  the  receipts  of  an 
ancient  receiver  of  rents,  brought  from  the  muni- 
ment chest  of  the  family,  are  imobjectionable  evi- 
dence (A). 

Wherever  there  is  privity  of  interest  between  the 
declarant  and  a  party  to  the  proceedings,  the  dedara- 

{e)  JDoe  y.  Edtoardt^  5  A.  &  E.  96. 

(d)  Ihe  Y.  OouUhard,  7  A.  &  E.  236. 

\e)  Baron  de  Bode^s  ease,  8  Q.  B.  208. 

(/)  CoMwr  Y.  Fitzgerald,  11  Ir.  L.  R.  106. 

ig)  Mayor  of  Exeter  y.  Warren,  6  Q.  B.  778. 

(A)  Muegra/ve  y.  JEmerson,  10  Q.  B.  326. 
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iion  will  be  received ;  and  it  will  be  admissible,  even 
though  the  declarant  is  alive  (t) ;  but  neither  the  acts 
nor  the  declarations  of  deceased  tenants,  although 
against  their  interest,  are  any  evidence  against  the 
reversioner ;  for  a  tenant  cannot  derogate  from  the 
title  of  his  landlord ;  and  therefore,  in  a  disputed  right 
of  common,  the  plaintiff  was  not  allowed  to  give  evi- 
dence of  declarations  made  concerning  it  by  a  deceased 
former  tenant  of  the  farm,  in  respect  of  which  the 
plaintiff  claimed  the  right  (k). 

The  declarations  of  a  person  in  possession  of  pro- 
perty are  admissible,  after  his  decease,  to  cut  down 
his  title,  not  only  as  against  those  claiming  under 
him,  but  also  against  strangers  (/) ;  but  declarations 
of  what  he  heard  other  persons  say  are  not  admis- 
sible {m).  The  same  document  may  be  proof  of 
possession,  and  also  admissible  as  a  declaration 
against  interest  (n).  The  acceptance  of  an  allot- 
ment under  an  award  made  by  commission  under 
an  Enclosure  Act  by  a  person  against  his  interest 
is  evidence  that  the  land  allotted  was  waste  of  the 
manor  (o). 

It  will  be  observed  that,  in  all  the  preceding  cases 
where  entries  have  been  tendered,  great  stress  has 


1 

i 

\ 


(i)   Woolway  v.  Rowe,  1  A.  &  E.  114. 

{k)  Fapendiek  v.  Bridgwater,  5.  E.  &  B.  166. 

(Q  Sly  y.  Dredffe,  L.  B.,  2  P.  D.  91 ;  46  L.  J.,  P.  D.  &  A.  63 ; 
26  W.  R.  463. 

(m)  lord  Trimletton  y.  £emmis,  9  G.  &  F.  780. 

(n)  Za  Touehe  y.  Mutton,  Ii,  B.,  9  Eq.  171. 

(o)  Gery  y.  Bedman,  L.  B.,  1  Q.  B.  D.  161 ;  45  L.  J.,  Q.  B.  267; 
24  W.  B.  270. 
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OD  the  oircumstanoea  of  tlu 
ey  are  produced.  The  deol 
tioD,  are  also  subject  to  the 
1  made  od  tiie  dedaratioiis  d 
ding  chapters,  as  to  the  iieo< 
nade  ante  litem  motam. 


iTIDEXCB  OF  DECLARATIONS 
BUSINESS  OR  TROF. 

[t  was  stated  in  the  last  i 
ire  not  admisaible  merely  be< 
lad  no  appturent  interest  t 
rheie  is,  however,  a  class  o: 
w  oonsidered,  in  whicli  tUf 
jroof  that  the  deceased  mat 
jourse  of  his  trade  or  profes 
i  sufficient  reason  for  adn 
mdence.  The  foundatioo 
perhaps,  sustain  a  close  ans 
ions  against  interest,  it  is 
irill  wilfully  or  fraudulent 
njurious  to  his  pecuniary  i 
lent  case  it  is  presumed  that 
by  a  man  of  anything  wliio 
!,he  course  of  his  daily  dutj 
>f  credibility. 

It  has,  therefore,  long 
Jiat — 

Declarations  made  b' 
the  course  of  his 
duty,  and  without 
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misrepresent  the  truth,  if  contempo- 
leous  with  the  fact,  are  evidence, 
er  his  death,  against  third  persons,  of 
!  essential  subject-matter,  but  not  of 
surrounding  circumstances. 


^  Torrington  is  generallj  cited  as  the  leading 
this  rule  (a).  The  short  report  of  it  in 
s  OS  followB : — The  plaintiff,  heing  a  hrewer, 
ui  action  against  the  Earl  of  Torrington  for 

and  delivered ;  and  the  evidence  given  to 
le  defendant  was,  that  the  usoal  way  of  the 
J  dealing  was,  that  the  draymen  came  eveiy 

the  olerk  o£  the  brewhouse  and  gave  an 
if  the  beer  they  had  delivered  out,  wliieh  he 

in  a  book  kept  for  that  purpose,  to  which 
nen  set  their  names  ;  that  the  drayman  was 
^  that  this  was  his  hand  set  to  the  book;  and 
held  good  evidence  of  a  delivery,  but  other- 
the  shop-book  itself  singly,  without  more, 
same  principle,  in  Pritt  v.  Fairchugh  (&), 
lenoe  had  been  given  that  it  was  the  course 
ss  in  the  plaintiff's  o£Bce  for  a  deceased  clerk 
all  letters,  a  letter-book  oontaining  a  letter, 
irported  to  be  the  copy  by  the  deceased  of  a 
lich  the  defendant  refused  to  produce,  was 
)d  secondary  evidence.  So,  where  it  was 
to  show  that  a  licence  had  been  sent  to  A. 


(a)  Salk.  2S5. 

{b)  3  Camp.  305. 
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by  the  plaintiff^  evidence  was  given,  that  it  was  ihe 
ooTirse  of  business  in  the  plaintiff's  office  that  such 
licences  should  be  copied  in  the  letter-book  and  noted 
before  they  were  sent,  and  the  copy  and  noted  me- 
morandum, in  the  handwriting  of  a  deceased  olezk, 
that  the  licence  had  been  sent,  were  then  received  {e). 
Declarations  by  a  deceased  rector  have  also  been 
admitted  as  evidence  as  to  the  custom  of  electing 
churchwardens  in  his  parish  {d). 

In  an  action  (e)  of  ejectment,  the  lessor  of  the 
plaintiff  had  instructed  A.  to  serve  the  defendant 
with  notice  to  quit.  A.  entrusted  the  commission 
to  his  partner  B.,  who  had  not  served  such  notioes 
before.  B.  prepared  three  notices  to  quit  (two  of 
them  being  for  service  on  other  persons)  and  as  many 
duplicates.  He  then  went  out,  and  on  his  retam 
delivered  to  A.  three  duplicate  notices  (one  of  which 
was  a  duplicate  of  the  notice  to  the  defendant), 
indorsed  by  B.  It  was  proved  that  the  two  other 
notices  had  been  served  on  the  persons  for  whom 
they  were  intended,  that  the  defendant  had  subse- 
quently requested  A.  that  he  might  not  be  compelled 
to  leave,  and  that  it  was  the  invariable  practice  for 
A.  and  B.'s  clerks,  who  usually  served  the  notices  to 
quit,  to  indorse,  on  a  duplicate  of  such  notice,  a 
memorandum  of  the  fact  and  time  of  service.  It 
was  held,  on  these  facts,  that  the  third  duplicate  was 
admissible  to  prove  that  the  notice  had  been  served 


(e)  Eagedon  v.  Reed^  3  Gamp.  379. 
\d)  Bretnner  v.  Hull,  H.  &  R.  800. 
\e)  Doe  T.  Turfordf  3  B.  &  Ad.  890. 
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on  the  defendant.  Parke,  B.,  said : — "  It  was  proved 
to  be  the  ordinary  course  of  this  office,  that  when 
notices  to  quit  were  served,  indorsements  like  that  in 
question  were  made ;  and  it  is  to  be  presumed  that 
the  principal  observed  the  rule  of  the  office  as  well 
as  the  clerks."  Taunton,  J.,  added : — "  A  minute 
in  writing  like  the  present,  made  at  the  time  when 
the  fact  it  records  took  place,  by  a  person  since  de- 
ceased, in  the  ordinary  course  of  his  business,  corrobo- 
rated by  other  circumstances,  which  render  it  probable 
that  that  fact  occurred,  is  admissible  in  evidence." 
The  same  doctrine  was  discussed  in  Fook  v.  JDicas  (/), 
where  it  was  held  that  an  entry  made  in  a  bill-book, 
in  the  course  of  business,  by  a  notary's  derk,  since 
deceased,  of  the  dishonour  of  a  biU  which  he  had 
been  instructed  to  present  for  payment,  was  evidence 
of  the  dishonour. 

In  all  the  above  cases,  great  importance  was  at- 
tached to  the  fact  that  the  entries  were  immediately 
subsequent  to,  and  virtually  contemporaneous  with, 
the  transaction.  In  Doe  v.  Turford  ((/),  Parke,  B., 
said : — "  It  is  to  be  observed,  that  in  the  case  of  an 
entiy  against  interest,  proof  of  the  handwriting  of 
the  party,  and  his  death,  is  enough  to  authorize  its 
iBception ;  at  whatever  time  it  is  made,  it  is  admis- 
sble;  but  in  the  other  case  [in  declarations  in  the 
course  of  business],  it  is  essential  to  prove  that  it  was 
ixiade  at  the  time  it  purports  to  bear  date :  it  must 
be  a  contemporaneous  entry."    So,  in  FooU  v.  DicaSy 


(/)  1  Bing.  N.  C.  649. 
ijf)  3  B.  &  Ad.  890. 
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(A)  8mUh  V.  Blahey,  L.  R.,  2  Q.  B.  326 ;  36  L.  J.,  Q.  B.  160; 
16  W.  R,  492 ;  Trotter  v.  Maclean,  L.  R.,  13  Ch.  D.  674  ;  28  W.B. 
244. 

(t)  3  B.  &  Ad.  898. 

(k)  7  Ex.  3. 

(0  1  Tyr.  336. 


Tindal,  C.  J.,  said : — "  If  there  were  any  dotibt 

-whether  the  entry  were  made  at  the  tiine  of  the 

transaction,  the  case  ought  to  go  down  to  trial  again." 

;  It  seems,  however,  to  be  sufficient  if  the  entry  be 

made  on  the  same  day,  or  even  on  the  following 
morning. 

It  is  now  well  settled  that  the  entry  must  not  only 
t     i  be  made  at  once,  but  confined  to  the  matters  which 

I  ,  1     '  it  is  the  duty  of  the  writer  to  record  {h).    This  is  in 

I  I  accordance  with  the  dicta  of  the  judges  in  Doe  t. 

Turf  or d  {%)  and  Percival  v.  Nanson  {k)j  to  the  effect  » 
that  an  entry  in  the  course  of  business,  unlike  an  | 
entry  against  interest,  is  evidence  only  of  the  facto       | 

I  _  I 

,  which  it  was  the  duty  as  well  as  the  custom  of  the       ' 

deceased  declarant  to  enter,  and  the  same  principle 
was  laid  down  in  Chambers  v.  BemasconL  which  was 
argued  first  in  the  Exchequer  and  then  in  the  Ex- 
'  chequer  Chamber  (/).     In  that  case,  in  order  to  esta- 

blish an  act  of  bankruptcy  by  keeping  house,  it  vrss 
necessary  to  prove  the  place  where  the  plaintiff  had 
been  arrested,  and  the  evidence  offered  was  a  paper, 

i  brought  from  the  file  of  the  under-sheriff,  and  ad- 

dressed to  him,  and  purporting  to  be  signed  by  the 
deceased  officer  who  had  made  the  arrest.  The  paper 
waa  as  follows :— 


-    «    'I 


I  '  I' 
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"  9th  November,  1825. 

^I  airesied  Abraham  Henry  Chambers^  the  elder 

onlj,  in  South  MoUon  Street  at  the  suit  of  William 

Bxenton. 

"  Thomas  Wright.^ 


97 


It  was  proved  that,  by  the  course  of  the  office,  the 
officer  was  required,  immediately  after  an  arrest,  to 
transmit  to  the  sheriff's  office  a  memorandum  or  cer- 
1a£cate  of  the  arrest ;  and  that  for  the  last  few  years 
an  aoooont  of  the  place  where  the  arrest  took  place 
had  been  also  required  from  him.  The  court  held 
the  document  not  to  be  admissible  evidence  of  the 
place  of  arrest,  apparently  on  the  ground  that  it  was 
not  the  officer's  duty  to  make  the  entiy  of  the  place, 
because  the  strict  course  of  office  business  could  not 
be  considered  to  be  affected  by  the  recent  innovation 
in  its  practice ;  and  Lord  Denman  said : — "  We  are 
all  of  opinion  that,  whatever  effect  may  be  due  to  an 
entry,  made  in  the  course  of  any  office,  reporting 
&ot8  necessary  to  the  performance  of  a  duty,  the 
statement  of  other  circumstances,  however  naturally 
they  may  be  thought  to  find  a  place  in  the  narrative, 
is  no  proof  of  those  circumstances.  Admitting,  then, 
for  the  sake  of  argument,  that  the  entry  tendered 
was  evidence  of  the  fact,  and  even  of  the  day  when 
the  arrest  was  made  (both  which  facts  it  might  be 
necessary  for  the  officer  to  make  known  to  his  prin- 
cipal), we  are  all  clearly  of  opinion  that  it  is  not 
admissible  to  prove  in  what  particular  spot  within 
the  bailiwick  the  caption  took  place,  that  circum- 
stance being  merely  collateral  to  the  duty  done." 
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For  the  same  reason  an  entry  by  a  deceased  steward 
of  a  matter  not  in  the  course  of  his  duty,  bat  only 
important,  in  his  opinion,  to  his  master's  interest, 
will  not  be  received  (m).  The  decision  on  the  par- 
ticular facts  in  Chambers  y.  Bemascant  has  been 
much  criticised  by  learned  judges  and  other  autho- 
rities; but  the  principle  on  which  it  was  giyen, 
viz.,  that  the  act  was  not  in  the  course  of  a  duty, 
but  collateral  to  it,  is,  as  previously  stated,  noT 
recognized  as  settled. 

It  seems  to  have  been  taken  for  granted  that  an 
entry  of  the  receipt  of  rates,  by  the  deceased  clerk  of 
a  collector,  is  evidence  of  the  payment  of  rates,  under 
the  4  &  5  Will.  4,  c.  76  (n). 

It  has  long  been  settled  that,  when  the  entry  has 
been  made  on  hearsay,  it  will  not  be  received.  In 
an  action  for  goods  sold,  where  the  only  evidence  of 
delivery  was  an  entry  made  by  a  witness,  by  the 
direction  of  a  deceased  foreman,  who  was  not  present 
when  the  goods  were  delivered,  but  who,  in  the 
course  of  business,  had  himself  been  informed  of  the 
delivery  by  the  person  whose  duty  it  was  to  deliver 
the  goods,  and  who  was  also  dead,  the  entry  was 
rejected  (o).  This  case  is  also  to  be  remarked,  as 
containing  the  opinion  of  Lord  Abinger,  that  the 
doctrine  of  Price  v.  Torrington  ought  not  to  be 
extended.    In  the  case  of  The  Henry  dxcon  (p),  Sir 

(m)  Dos  Y.  SJUnner,  2  Ex.  884 ;  Doe  y.  WhUeomb,  6  Ex.  601. 
(f»)  £,  Y.  St.  Mary,  Warwick,  1  E.  &  B.  816. 
(o)  Brain  y.  Price,  11  M.  &  W.  773. 

(p)  L.  B.,  3  P.  D.  168 ;  47  L.  J.,  P.  D.  &  A.  83 ;  of.  J?y«»  ▼• 
King,  25  L.  R.  (Ir.),  Ch.  184. 
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Bobert  PhillimoTe  said : — "  It  seems  to  me  that  the 
aathorities  point  to  this,  that  entries  in  a  document 
made  hy  a  deceased  person  can  only  be  admitted  as 
evidence  when  it  is  clearly  shown  that  the  entries 
lelate  to  an  act  or  acts  done  by  the  deceased  person, 
and  not  by  third  parties." 

It  is  now  settled  law,  that  there  is  no  distinction 
between  verbal  and  written  declarations  made  in 
the  course  of  a  duty,  so  far  as  regards  their  ad- 
missibility.    But  oral  evidence  will  not  be  received 
to  contradict,  nor  even  to  explain,  a  written  entry 
which  has  been   made  in   the  course  of  business. 
Thus,  in  Stapylton  v.   Cbugh  {q)^  to  prove   service 
of  a  notice  to  quit,  a  duplicate  notice,  indorsed  with 
the  day  of  service,  and  signed  in  the  course  of  duty 
^y  a  deceased  agent,  was  tendered ;  but  it  was  also 
fiought  to  explain  and  vary  the  particulars  of  the 
indorsement,  by  evidence  of  subsequent  oral   de- 
clarations made  by  the    deceased.    It    was    held, 
that  the  indorsement  must  be  received  as  it  stood ; 
and  Lord  Campbell  said : — "  I  agree  with  what  I 
am  reported  to  have  said   in   The   Sussex  Peerage 
Cas€y  that  there  is  no  distinction  between  verbal  and 
^tten  declarations  made  in  the  course  of  a  duty,  so 
^  as  regards  their  admissibility;    but  to   deduce 
from  this  doctrine   whatever  is  said  subsequently 
to  the  time   of  making  the  entry  respecting  the 
transaction  may  be  admitted  in  evidence,  would  lead 
to  the  greatest  injustice.     How  can  it  be  sedd  that 
the  verbal  declaration  of  Jackson  was  made  in  the 
course  of  his  duty?    What  he  did  in  discharging 

{q)  2  E.  &  B.  933. 
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bis  duty  was  signing  the  written  entiy.  What  he 
may  babble  during  the  rest  of  his  life  on  the  subject 
cannot  be  admitted  in  eyidenee,  contradicting,  as 
it  does  here,  what  he  has  before  written."  It 
was  also  held  by  Lord  Campbell,  in  Bright  v. 
Legerton  (r),  that  any  written  entry  or  verbal  decla- 
ration by  a  deceased  solicitor,  in  the  discharge  of  any 
duty  entrusted  to  him,  will  be  admissible  in  evidence 
on  proof  being  given  that  he  had  a  lawful  and  valid 
mandate.  On  this  principle  an  entry  by  a  deceased 
solicitor  in  his  diary,  of  his  having  attended  a  client 
on  a  certain  day  on  her  executing  a  deed  of  appoint- 
ment, was  held  sufficient  evidence  of  the  due  exe- 
cution of  the  deed  (s). 

When  the  entry  or  declaration  does  not  appear  to 
have  been  in  the  course  of  a  trade  or  professional 
duty,  but  only  a  personal  custom,  not  creating 
responsibility  in  the  declarant,  it  is  inadmissible. 
On  this  principle,  the  account  books  of  deceased 
tradesmen,  made  by  themselves,  are  not  evidence  for 
their  executors  to  charge  a  debtor.  So  in  jR.  v. 
Worth  {t)^  to  prove  a  settlement  by  hiring  and 
service,  the  following  document,  made,  according  to 
personal  custom,  in  the  memorandum  book  and 
handwriting  of  the  pauper's  deceased  master,  was 
tendered : — 

"  April  4,  1824. — W.  W.  (the  pauper)  came,  and 

to  have  for  the  half  year  40«. 
"  September  29.— Paid  this  21 


(r)  1  De  a.,  F.  &  J.  614. 

(a)  Bawlint  y.  Richards^  28  Bear.  370. 

(0  4  Q.  B.  133. 
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otober  27. — ^Ditto  came  again  ;  and  to  have  Is. 

per  week :  to  Maroh  1825,  is  21  weeks  2  days, 

U  la.  6d. 
th. — Paid  ihifl." 

ooort  held  tliis  evidence  to  haye  been  rightlj' 
d.  Lord  Denman  said : — "  In  a  ease  of  this 
lie  entry  muet  be  against  the  interest  of  tbe 
who  writes  it,  or  made  in  the  discharge  of 
iuty  for  which  he  is  responsible.  The  book 
oes  not  show  aay  entry  operating  against  the 
t  of  the  partj.  The  memorandnm  oonld  only 
>D  him  a  liability  on  proof  that  the  servioes 
d  to  had  been  performed;  and  whether,  on 
i,  a  jory  would  have  fonnd  him  liable  for  the 
o  entered,  or  more  or  less,  we  cannot  say. 
as  this  an  entry  made  in  the  oonrse  of  duty, 
Doe  V.  Tur/ord  (m).  The  act  there  was  per- 
L  by  a  principal  in  the  firm,  and  not  by  a 
bnt  it  was  done  by  a  person  acting  nnder  the 
responsibility."  The  other' judges  delivered 
■  judgments.  So  in  Ireland,  entries  in  registers 
n  Boman  Catholic  chapels  have  been  held  in- 
dhle  {at).  An  entry  in  a  deceased  stock- 
's  day-book  was  held  inadmissible  to  prove 
ertain  shares  were  purchased  for  the  client,  it 
ing  the  duty  of  the  stockbroker,  as  between 
f  and  his  client,  to  keep  the  book  (ji). 

B.  k  Ad.  8S8. 

mil  T.  Carrel,  17  W.  B.  3*4. 

ruwy  T.  AUen,  L.  R.,  13  Cli.  D.  5G8 ;  49  L.  J.,  Ch.  TS ;  £8 
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Deolarationa  in  the  oburse  of 
Bohle  while  the  deolaxant  is  al 

a  witness  who  is  alive  ore  not 
ly  be  used  by  him  for  the  pu 
3  memoiy  {a). 

In  conneotioQ  with  this  subjt 
■ved  that  Ord.  33,  r.  3,  of  tl 
OTidee  that,  where  an  aooount 
ten,  the  court  maj  direct  tl 
:so\mt,  the  books  of  aooount  in 
quired  to  be  taken  have  been  ', 

primd  facte  evidence  of  the  b 
erein  oontained,  with  liberty  t 
)ted  to  take  Booh  objections  tl 

advised.     This  is  a  sinular  pov 

the  Court  of  Chanoery  by  iJ 
54  (b).  The  eame  principle  is 
DceedingB  in  county  courts  by  : 
the  County  Court  Rules,  1889. 

i)  Digbg  T.  SteaHman,  1  Eqi.  328. 

a)  B.  y.  Worth,  4  Q.  B.  139. 

b)  The  power  was  eiercuad  in  Banla 
',  in  the  oasa  of  books  of  moooimt  bpt  1 

lefloiaries  had  aooess. 


CHAPTER  XV. 

ICE   OF   STATEMENTS    BT    DECEASED   OR  ABSENT 


I  general  principle  hy  which  hearsay  or  second- 
eridenoe  is  inadmiseihle  eridenoe,  the  stat«- 
of  -witnesses  at  former  trials  are  not  generallj 
)d,  but  there  is  a  large  exception  to  this  prin- 
irhiob  is  oont^ed  in  the  rule  that — 

a  matter  between  the  same  parties,  the 
itatements  of  a  witness  at  a  former  trial, 
ar  in  a  former  suit,  may  be  used  on  a 
subsequent  trial,  if  the  witness  be  dead; 
»r  if  he  be  sought  and  cannot  be  found; 
or  if  he  has  been  subpcenaed  and  has 
fallen  ill  on  die  way. 

9  matter  in  issue  most  he  the  same,  and  th^ 
lents  cannot  be  given  in  evidence  against  any 
a  who  was  not  party  or  privy  to  the  proceed- 
a) ;  the  reason  being  that  he  had  not  liberty  to 
examine  the  witness. 

e  general  rule  has  been  thus  stated  by  Mansfield, 
. : — "  What  a  witneBS,  since   dead,  has  awom 

Ladg  Llauntr  t,  Somfray,  L.  B..,  19  Ch.  D.  221 ;  30  W.  B. 
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upon  a  trial  between  the  same  parties  may  be  given 
in  evidence,  either  from  the  judge's  notes,  or  £rom 
notes  that  have  been  taken  by  any  other  person  who 
will  swear  to  their  accuraoy ;  or  the  former  evidence 
may  be  proved  by  any  person  who  will  swear  from 
his  memory  to  its  having  been  given  "  (J). 

The  same  rule  applies  if  a  witness  be  kept  away  by 
collusion,  or  other  improper  means.  Thus,  in  an 
old  c€kse,  where  a  witness  was  sworn  in  a  trial  in  the 
0.  B.,  and  was  subpoenaed  by  the  defendant  to  ap- 
pear at  a  subsequent  trial  in  the  E.  B.,  but  did  not 
appear;  persons  were  admitted  to  prove  what  his 
evidence  was  at  the  first  trial,  because  the  court  con- 
ceived there  was  reason  to  presume  that  he  was  kept 
away  by  the  petitioner  (c).  It  appears,  however, 
doubtful  whether  every  species  of  mere  subsequent 
incapacity  will  let  in  evidence  that  has  been  given  at 
a  former  trial  ((/). 

If  one  party  gives  evidence  of  a  former  trial  to 
show  that  a  verdict  was  improperly  obtained,  the 
other  party  may  rebut  it  by  proof  of  other  evidence 
given  at  the  first  trial,  although  the  second  trial  is 
not  between  the  same  parties  nor  aa  to  the  same 
rights  (/).  On  a  new  trial  of  an  issue  out  of  Chan- 
cery, oral  evidence  of  the  statements  at  a  former  trial 
of  a  deceased  witness  was  received,  although  the 
Master  of  the  Bolls  had  made  an  order  for  reading 


(b)  Mayor  of  Boncaster  v.  Day,  3  Taunt.  362. 
(e)  Green  v.  Gatewick,  BuU.  N.  P.  242,  Jf. 
\d)  R,  V.  Eriiwell,  4  T.  R.  707. 
(/)  Doe  V.  Fartingham,  2  C.  &  P.  440. 
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oeitions  in  equity  of  such  witnesses  as  liad 
ce  the  first  trial  (g). 

der  to  lender  a  deposition  of  a  deceased  ex 
ntnras  admissible,  it  must  appear  that  it  was 
a  oath  in  a  judicial  proceeding  in  some  cause, 
t  the  party  to  be  afteoted  by  it  had  an  oppor- 
o  cross-examine  the  witness  (A).  Id  aotions 
ment  bronght  against  the  same  person,  and 
ig  the  same  title,  the  evidenoe  of  a  deceased 
in  a  former  action  will  not  be  admitted  in  a 
;ent  one,  nnless  the  plaintifE  in  the  second 
plaiTnii  through  the  plaintiff  in  the  first  (t). 
jars  to  be  open  to  the  parties  to  enter  into  an 
ent  that  the  judge's  or  shorthand  writer's 
t  the  first  trial  shall  be  received  as  evidence 
iecond ;  and  after  such  consent  neither  party 
jpnta  its  validity  (A),  The  court  will,  how- 
eqnire  distinct  evidence  of  such  an   agree- 

')■ 

uestion  has  often  arisen,  and  has  never  yet 
itisfactorily  decided,  how  far  a  Judge's  notes 
dence  of  what  took  place  at  a  former  trial,  and 
ir  the  judge  himself  may  be  made  a  witness. 
Id  appear  from  the  dictum  of  Maasfield,  G.  J., 
yor  of  Doncaater  v.  Bay,  already  cited,  that  a 
9  notes  at  a  former  trial  are  evidence  on  a  sub- 

■dd  T.  Earl  of  WineheUca,  3  C.  £  F.  387. 

BT  Hnllock,  B.,  AUonay-Omeral  t.  Darivm,  M.  &  Y.  169. 

orjjn  V.  Sich/iH,  L.  R.,  3  C.  P.  117 ;  36  L.  J.,  C.  P.  86 ; 

1.  110. 

'right  T.  Tat\am,  1  A.  ft  E.  3. 

ttv.Earlo/Deriy,  8  A.  &E,  783. 
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sequent  trial;  and  although,  strictly  speaking,  this 
cannot,  perhaps,  be  regarded  as  included  in  the  prin- 
ciple by  which  courts  take  cognizance  of  the  acts  and 
signatures  of  public  officers,  inasmuch  as  judges, 
virtute  officii^  are  not  required  to  take  notes  of  the 
cases  before  them,  but  do  so  merely  for  their  own 
personal  convenience  and  satisfaction;  yet,  consider- 
ing that  their  notes  have  all  the  authenticity  and 
value  of  public  documents,  there  seems  to  be  no 
reason  why,  even  without  the  aid  of  a  statute,  such 
notes,  purporting  to  be  signed  by  the  judge,  should 
not  be  received  as  good  evidence.     Since,  also,  it 
appears  to  be  the  better  established  doctrine  that  the 
judge  himself  cannot  be  made  a  witness  as  to  what 
took  place  at  the  former  trial,  and,  even  if  this  were 
allowed,  his  presence  would  only  serve  the  puipoee 
of  authenticating  his  notes,  to  which  he  would  neces- 
sarily refer,  and  which  he  would  follow  literally, 
every  argument  of  public  policy  seems  to  be  in 
favour  of  receiving  such  notes  as  evidence  per  «e. 
There  appears  to  be  no  express  English  decision  on 
this  point. 

It  appears  that  a  judge  of  the  High  Court  cannot 
be  called  to  give  evidence  of  the  substance  of  a 
former  trial,  but  that  he  may  be  called  to  prove  any- 
thing collateral  or  incidental  to  it  (m).  But  in  B.  V' 
Oazardj  Patteson,  J.,  recommended  the  grand  jury 
not  to  examine  one  of  their  number,  who  had  been 
chairman  of  quarter  sessions  on  the  trial  when  the 


(m)  £.  V.  Oazard,  8  0.  &  P.  595 ;  JR.  v.  Sari  of  Thanet,  27  How. 
St.  Tr.  846. 
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had  committed  the  alleged  perjury.  His 
p  said: — "It  ifl  a  new  point,  but  I  should 
be  graud  jury  not  to  examine  [the  gentle- 
le  is  the  president  of  a  court  of  record,  and  it 
e  dangerous  to  allow  such  an  examination,  as 
^  of  England  might  be  called  npon  to  state 
onrred  before  them  in  oonrt."  However  in 
for  perjury,  under  a  oommittal  by  a  county 
dge,  Byles,  J.,  held  that  the  judge  ought  to 
m  called  to  prove  the  perjury  from  his  notes ; 
t  the  rule  prohibiting  the  calling  of  judges  aa 
s  is  confined  to  judges  of  the  superior  courts. 
dflhip  said: — *'If  you  had  called  me,  I  should 
e  oome"(H),  In  an  action  on  an  award 
;he  Lands  Clauses  Consolidation  Act,  the 
3r  is  an  admissible   witness,  to  show   what 

were  included  by  him  in  the  compensation 
le  has  given,  but  he  must  not  be  afked  bis 

for  awarding  any  pEirticular  item,  nor  can 
laked  questions  to  explain  or  contradict  his 

58,  r.  11  of  the  R.  S.  C,  1883,  provides  that, 
ly  question  of  fact  ia  involved  in  an  appeal, 
lence  given  orally  in  the  court  below  shaE  be 
;  before  the  court  of  appeal  by  the  production 
ly  of  the  judge's  notes,  or  such  other  mate- 
the  court  may  deem  expedient. 
sufficient  that  evidence  of  what  occurred  at  a 


r.  Sana/,  8  Coi,  C.  C.  99. 

M  of  BvccUueh  V.  MitropolUan  Board  of  Wvrkt,  L.  R., 

IB;  411,.  J.,  Ei.  137. 
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former  trial,  when  admissible,  shouldl 
without  being  literally,  oorreet,  excej 
words  are  the  gist  of  the  issue.  Thu 
meet  for  pei^'ury,  evidence  of  the 
coupled  with  a  confident  conviotion  on 
witness  that  they  were  all  that  was  i 
pending  inquiry,  and  that  they  were  i 
other  expressions,  has  been  held  to  be 
By  the  old  practice  of  the  Court  o: 
depodtionB  of  witnesses  taken  in  a  for 
with  the  other  proceedings,  be  read  at 
a  subsequent  cause,  provided  that  tht 
same,  that  the  parties  were  the  sara 
parties  in  the  second  suit  were  priv 
oommnnity  of  interest  with  the  part 
suit,  and  that  the  individual  agaiost  ^ 
eitions  were  offered,  or  the  person  thi 
claimed,  or  with  whom  be  bad  a 
interest,  had  an  opportunity  of  otobs- 
witness  (q).  It  was  held  by  the  Hou 
Cit;/  of  London  v.  Perkins  (r)  that 
could  be  read  during  the  lifetime  of 
Knight  Bruce,  V.-C,  in  Bhgrare  ' 
expreesed  an  opinion  that  when  the 
stantiaUy  the  same  it  would  be  neces 
that  case,  but  at  the  same  time  he  refu 
depositions  of  witnesses  taken  in  a  sv 


(p)  S.  V.  Sowley,  1  Ifoo.  111. 
(g)  Ifeeil  v.  Johmon,  2  Vem.  44' 
(r)  3  Bro.  P.  C,  ed.  TomL  002. 
(t)  ISe  a.  ±  S.  252. 
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in  remainder  under  a  'will,  to  be  used  in  a  suit 
lant  in  tul  in  remainder  under  tKe  same  will, 

proof  of  the  death  or  inability  to  be  examined 
witnesses,  aldiongh  both  suits  were  instituted 
^reservation  of  the  settled  property.  In  a  suit 
atee  under  a  will  against  the  executor,  the  de- 
s  in  a  previous  suit  against  the  same  executor 
her  legatee  have  been  allowed  to  be  read  (l) ; 
nd  suit  being  in  pari  materid  with  the  first, 
idly  necessary  to  observe  that  the  depositions 
dmisdble  ui  the  subsequent  suit  must  have 
missible  in  the  first ;  bo  that  when  a  bill  was 
d  for  irregularity,  depositions  taken  for  the 
s  of  that  suit  were  not  admissible  in  a  aubae- 
lit  (u).  With  regard  to  the  use  of  affidavits 
a  a  previous  suit,  the  rule  was  stated  by 
ley,  V.-C,  in  Laurence  v.  Maule  (p)  as  fol- 
"  The  general  rule  with  regard  to  the  admis- 

evidenoe  is  that  where  an  issue  has  been 
etween  certaia  parties  and  evidence  has  been 
1  upon  that  issue  by  one  of  those  parties 
x>nld  be  used  by  bim  as  against  the  other 
nd  in  a  subsequent  proceeding  the  same  issue 
L  between  the  same  parties  and  the  witness 
ve  evidence  in  the  former  proceeding  has 
e  court  will  admit  the  evidence  given  by  the 
I  witness  in  the  former  as  evidence  in  the 


r.  Fmtttta'm,  1  Vein.  413 ;  of.  Ktail  v.  /oituofl,  2  Tern. 

:i«HH  V.  mddUIOH,  1  Ch.  Ca.  173— 1T5. 
ew.  473. 
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subsequent  prooeeding ;  but  the  evidenoe  is  not  ad« 
miflsible  unless  the  issue  is  the  same  and  the  parties 
are  the  same  in  both  proceedings."  It  was  not  an 
objection  that  the  witness  died  or  became  a  lunatic 
before  he  could  be  cross-examined  (^).  Affidavits 
made  in  proceedings  in  a  winding-up  order  haye 
been  held  admissible  in  another  suit  between  the  same 
parties  (y).  Where  evidence  was  given  vivd  wee  in  a 
former  suit,  if  the  same  issue  was  raised  between  the 
same  parties,  what  the  witnesses  said  might  be  proved 
by  any  one  who  could  swear  to  the  words,  it  not 
being  sufficient  apparently  to  swear  to  the  effect  (s). 
It  may  be  added  that,  when  two  cases  strongly 
resemble  each  other  in  point  of  fact,  but  the  allega- 
tions of  fact  are  not  the  same  in  each,  the  record  in 
one  cannot  be  referred  to  for  the  purpose  of  explain- 
ing or  supplying  anything  doubtful  in  the  other  (a). 
The  3rd  Eule  of  Order  37  of  the  E.  S.  C,  1883, 
provides,  that  '^an  order  to  read  evidenoe  taken 
in  another  cause  or  matter  shall  not  be  necessary, 
but  such  evidence  may,  saving  all  just  exceptions, 
be  read  on  ex  parte  applications  by  leave  of  the 
court,  or  a  judge,  to  be  obtained  at  the  time  of 
making  any  such  application,  and  in  any  other  case 
upon  the  party  desiring  to  use  such  evidenoe  giving 
two  days'  previous  notice  to  the  other  parties  of  his 
intention  to  read  such  evidenoe." 


(x)  Per  Kindepdey,  V.-C,  Williantt  v.  JFUliams,  12  W.  R.  663. 

(y)  £mett  v.  JFeiu,  1  N.  R.  6. 

(«)  Vide  jB.  v.  JoUife,  4  T.  R.  290. 

(a)  Gann  y.  Johfwm,  L.  R.,  4  E.  &  I.  266. 
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rule  is  obvioaslj  only  intended  to  diBpense 
lie  neoesffltj  of  obtaining  an  order,  and  does 
ke  evidence  in  another  cause  admissible  unless 
ae  be  tbe  same  and  tbe  parties  the  same  as 
it  p.  343. 

I36th  section  of  the  Banbruptcy  Act,  1883  {b), 
8  that  "  In  case  of  the  death  of  the  debtor  or 
te,  or  of  a  witness  whose  evidenoe  has  been 
1  by  any  court  in  any  proceeding  under  this 
le  deposition  of  the  person  so  deceased  pur- 
;  to  be  sealed  with  the  seal  of  the  court,  or  a 
bereof  purporting  to  be  so  sealed,  shall  be 
ed  as  evidence  of  the  matters  therein  deposed 
But  the  answers  of  a  bankrupt  on  his  public 
lation  are  not  evidence  against  persons  other 
imaelf  (c). 

k  47  Vict.  e.  62. 

n  Bnmntr,  £x  partt  Iht  Board  of  Trad*.  19  Q.  B.  D.  £72; 

,  Q.  B.  606  ;  67  L.  T.  41S  ;  36  W.  B.  719. 


When  a  party  t 
either  express! 
cation,  admitt( 
partjj  the  lattt 

it. 

lDmissions,  properly  s 
Lvil,  and  are  not  alio 
'hej  are  regarded  ae  1 
art  of  their  makers,  i 
ttem.  Tbey  are  pott 
uam  proprie  probatio, 
dey  assume  the  form  i 
ot  be  pleaded  as  such 
In  Heane  t.  Rogers  i 
I  no  doubt  but  that 
arty  to  the  suit,  or 
3nduot,  are  evidence- 
im ;  hut  we  think  thi 
loh  admissions  were 


(a)  Slmart  t.  OladtUxu,  I 
i3 ;  28  W.  E.  6S7. 
(i)  9  B.  &  C.  686. 
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le  is  not  estopped  or  concluded  bj  them,  nnlese 
er  person  has  been  induced  by  them  to  alter 
nditioQ :  in  such  a  case  the  party  is  estopped 

difiputing  their  truth  with  retjtect  to  that 
I  (and  those  claiming  under  him)  and  that 
ction ;  hut  as  to  third  persons  he  is  not  hound, 
k  well-established  rule  of  law  that  estoppels  hind 
8  and  privies,  not  strangers."  This  rule,  it 
»  observed,  applies  to  all  admissionB,  and  not 
)ppels  only.  There  are  three  classes  of  privies, 
irivies  by  blood  (heir  to  ancestor),  privies  by 
exeoutor  to  testator,  husband  to  wife),  and 
B  by  estate  or  interest   (purchaser  to  vendor, 

to  donor)  (c).  The  estate  or  interest  in  the  last 
aay  be  either  legal  or  equitable ;  and  therefore 
ImiseionB  of  a  party  to  the  record  are  receivable 
'eat  the  interest  of  a  third  person,  although  the 
1  is  only  a  nominal  party  and  trustee  for  the 
,  for  the  court  will  not  look  on  any  party  to  the 
1  as  a  cipher  (rf).  *  It  is  doubtful,  however,  how 
.e  admission  of  a  ccntui  que  trust  can  be  received 
'eat  the  claim  of  the  trustee  on  the  record  [e). 
!  is  no  privity  between  a  landlord  and  bis 
t,  and,  as  the  tenant  cannot  derogate  from  his 
>id'B  title,  the  admission  of  a  tenant  is  no 
Qce  against  his  landlord.    Hence,  a  declaration 

tenant  that  he  was  not  entitled  to  a  right  of 
ion  in  respect  of  his  farm,  has  been  held  to  be 


(e)  2  Bm.  L.  C.  706. 

(tf)  Bauemun  t.  Sadmiut,  1  T.  B.  663. 

(()  Dot  V.  Wainmrighl,  8  A.  ft  E.  691. 
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no  evidence  that  such  right  did  not  belong  to  the 
reversioner  (^). 

<<  An  estoppel,"  it  has  been  said,  ^'  is  an  admission, 
or  something  which  the  law  treats  as  equivalent  to 
an  admission,  of  an  extremdj  high  and  oondusive 
nature, — so  high  and  so  conclusive,  that  the  party 
whom  it  affects  is  not  permitted  to  aver  against  it  or 
offer  evidence  to  controvert  it,  though  he  may  show 
that  the  person  relying  on  it  is  estopped  from  setting 
it  up,  since  that  is  not  to  deny  its  conclusive  effect  as 
to  himself,  but  to  incapacitate  the  other  from  taking 
advantage  of  it.  Such  being  the  general  nature  of 
an  estoppel,  it  matters  not  what  is  the  fact  thereby 
admitted,  nor  what  would  be  the  ordinary  and 
primaiy  evidence  of  that  fact,  whether  matter  of 
record,  or  specialty,  or  writing  unsealed,  or  mere 
parol ;  *  *  and  this  is  no  infringement  on  the  rule 
of  law  requiring  the  best  evidence,  and  forbidding 
secondary  evidence  to  be  produced  till  the  sonroes 
of  primary  evidence  have  been  exhausted ;  for  the 
estoppel  professes  not  to  supply  the  absence  of  the 
ordinary  instruments  of  evidence,  but  to  supersede 
the  necessity  of  any  evidence  by  showing  that  the 
fact  ia  already  admitted;  and  so,  too,  has  it  been 
held,  that  an  admission  which  is  of  the  same  nature 
as  an  estoppel,  though  not  so  high  in  degree,  may 
be  allowed  to  establish  facts,  which,  were  it  not  for 
the  admission,  must  have  been  proved  by  certain 
steps  appropriated  by  law  to  that  purpose  "  (/). 


(e)  Papendiek  y.  Bridgwater^  6  E.  &  B.  166. 
(/)  2  Sm.  L.  C.  693. 
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Estoppels  are  of  three  kinds ;  I.,  by  matter 
of  record ;  II.,  by  deed ;  III.,  by  matter 
in  pais. 

N.B.  The  first  two  are  reoiprooaly  the  last  is  not 
necessarily  so. 

I-  The  highest  species  of  estoppel  is  that  hy  matter 
of  record  on  the  principle  "  interest  reipublicce  ut  sit 
finis  Utium  " ;  hnt  judgments  are  of  two  kinds,  viz., 
judgments  in  rem^  and  judgments  in  personam^  the 
respective  effects  of  which  by  way  of  estoppel  are 
veiy  different.  A  judgment  in  rem  is,  according  to 
Ixrd  Coke,  one  which  is  pronounced  by  a  competent 
tribunal  upon  the  status  of  some  particular  subject- 
matter,  either  a  thing  or  a  person.  No  perfectly 
satisfactory  definition  of  a  judgment  in  rem  has, 
however,  yet  been  given  (^).  The  chief  instances 
iu  modem  times  are  to  be  found  in  the  Ecclesiastical, 
Admiralty,  Probate,  and  Prize  Courts  (A),  and  upon 
questions  of  legitimacy,  marriage,  and  the  like.  A 
certificate  of  a  judge  under  the  Parliamentary  Elec- 
tions Act,  1868  («•),  finding  that  a  person  claiming  a 
Beat  has  been  duly  elected  is  a  judgment  in  rem  {j). 
A  judgment  in  bankruptcy  proceedings  has  the  effect 


{$)  InstitateB  of  Jnstbian  hj  Bandars,  L.  iy.  tit.  tI.  b.  1.  Ditto 
by  Ortdan,  8.  1954. 

(A)  Suffk€s  Y.  QMrneliua,  2  Shower,  232. 

(0  31  k  32  Vict.  c.  122. 

if)  Waygood  r.  Jamei,  L.  B.,  4  C.  P.  361 ;  38  L.  J.,  C.  P.  196 ; 
nW.B.  824. 
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of  a  judgment  tn  rem,  but  tliis  c 
Bonkruptof  Act.  Judgments  i 
not  only  on  the  parties  to  the  pr 
all  the  world,  and  not  only  on  t 
oountiy  where  pronounced,  but  < 
other  countries ;  but  this  doctriQ< 
qualification, thatsuob  a  judgmen 
of  estoppel  must  not  have  been 
must  not  oany  a  maniieet  error  o: 
not  be  contrary  to  natural  justice, 
A  judgment  in  personam,  or  i 
partes,  also  operates  as  an  estop 
impeachment  on  ihe  ground  of 
judgment  is  conclusive  only  beti 
the  record  and  their  privies,  upoi 
inler  alios  acta  alteri  nocere  non 
therefore,  is  this,  that,  as  betweei 
record  and  their  privies,  the  fact^ 
a  court  of  competent  jurisdiction 
again,  and  are  conclusive  evidence 
issue  between  them  {k}.  The  < 
Pleas  has  applied  this  principle  to 
county  court  (I) ;  but  in  bankruj 
tdon  for  a  judgment  debt  can  a 
into  (m),    and    at    the    instance 


(Jt)  Bei/eau  t.  Sallon,  2  Eich.  065. 
(i)  Flitttri  V.  Atfrfg,  L.  E.,  10  C.  P.  29 
W,  E.  442. 

(m)  ExparltZiiUi,  L.  E.,  10 Ch,  373; 
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debtor,  as  well  as  at  that  of  the  trustee  (n).  The  file 
of  proceedings  in  a  bankmptoy  does  not  oreate  an 
estoppel  (o).  The  role  formerly  was  that  a  judgment 
to  operate  as  res  judicata  must  have  been  pronounced 
before  the  conuneneement  of  the  action  in  which  it  is 
pleaded  (p) ;  but  a  doubt  has  been  expressed  whether 
this  is  so  under  the  present  practice  (g). 

The  tests  whether  this  rule,  which  is  founded  on 
the  TTiRTini  "jR^«  judicata  pro  reritate  accipitur" 
applies  are — Ist,  that  the  thing  must  be  the  same ; 
and  one  of  the  criteria  of  the  identity  of  two  suits 
on  considering  a  plea  of  res  judicata  is  the  question 
whetiier  the  same  eyidenoe  would  support  both  (r) ; 
2nd,  that  iiie  person  to  be  affected  by  the  judgment 
must  be  party  or  privy  to  the  proceedings  in  which 
it  was  given.  Hence  the  judgment  against  a  man  in 
&  civil  suit  is  not  evidence  against  him  on  a  criminal 
trial,  and  mce  versd.  Where  by  an  act  injury  is  done 
to  a  man's  property  and  also  injury  to  his  person, 
his  recovering  damages  in  an  action  for  the  former 
injury  will  not  be  a  bar  to  an  action  by  him 
to  recover  damages  for  the  latter  injury  («).  A 
judgment  against  a  man  in  his  individual  character 


(ii)  Ex  parte  Lennox,  L.  B.,  16  Q.  B.  D.  315;  66  L.  J.,  Q.  B.  46  ; 
54  L.  T.  462. 

(o)  Ex  parte  Bacon,  L.  R.,  17  Ch.  D.  447 ;  29  W.  R.  674. 

[p)  The  Delta,  L.  R.,  1  Prob.  D.  393. 

{g)  Per  Pearaon,  J.,  Homton  y.  Sligo,  L.  R.,  29  Ch.  B.  464 ;  52 
L.  T.  96. 

(r)  See  Loitl  Weetbory's  judgment  in  Eunter  y.  Stewart,  4  De 
G.,  P.  k  J.  168. 

(j)  Bnmsden  y.  Humphrey,  L.  R.,  14  Q.  B.  D.  141 ;  63  L.  J., 
a  B.  476 ;  32  W.  R.  944. 
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u  not  evidence  against  him  when  sa 
sentative  aharaoter,  and  rice  cer»&. 
tration  Boit,  a  jadgment  recoyered  ag 
who  were  also  trusteee  of  the  retd  eetal 
to  be  only  pritnA  fade  evidence  of  a  < 
persoDB  interested  in  the  real  estate 
nistratrix  who  brought  an  action,  und 
0.  83,  to  recover  compensation  for  tt 
intestate  for  his  death,  was  held  not  h 
mission  made  hj  her  in  an  action  pre' 
bj  her  against  the  same  defendants  t< 
personal  estate  (u).  Where  a  man  ' 
made  a  party  to  a  suit,  but  did  n( 
having  been  joined,  he  has  been  held 
by  the  decree  in  that  suit  {x) .  A  ]u< 
the  principal  debtor  is  not  binding  on 
be  is  a  party  to  the  action  (^).  A 
operates  by  way  of  estoppel  upon  tht 
deoided,  and  is  not  even  evidence 
which  came  collaterally  in  question,  i 
the  joiisdiotion  of  the  court,  or  of  ai 
inferred  by  argument  from  the  judgn 
a  judgment  of  conviction  on  an  indicti 
a  bill  of  ezohaoge,  though  conclusive  a 


{I)  Sarveyy.  WiUt.l,.  B.,  14  Eq.  438;  41  ] 
(«)  Lrggolt  v.  O.  S.  S.  Oe.,  L,  H.,  1  Q.  B. 

Q.  B.  657;  24^.  E.  784. 
(x)  CoUitT  T.  WalUr,,  L.  R.,  17  Eq.  252 ;  43 

W.  K.  209. 

(y)  Eiparle  Toung,  L.  B.,  17  Ch.  D.  COS;  ( 
(i)  reTDeOre7,  C.  J.,  Thi  StKkru  nf  Einft 

L.  C.  680. 
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being  a  oonvioted  felon,  is  not  onlj  not  oonolusiye, 
but  is  not  even  admissible  eyidenoe  of  the  forging  in 
an  addon  on  the  bill  (a) ;  but  when  a  question  is 
necessarily  decided  in  effect,  though  not  in  express 
tenns,  between  the  parties  to  an  action,  they  cannot 
raise  the  same  question  as  between  themselves  in  any 
other  action  in  any  other  form  (6).     Here  may  be 
appropriately  cited  the  language  of  Wigram,  V.-C, 
in   Henderson    v.   Henderson  (c),   "  where    a    given 
matter  becomes  the  subject  of  litigation  in  and  of 
adjudication  by  a  court  of  competent  jurisdiction, 
the  a)uit  requires  the  parties  to  that  litigation  to 
bring  forward  their  whole  case,  and  will  not  (except 
under  special  circumstances)  permit  the  same  parties 
to  open  the  same  subject  of  litigation  in  respect  of 
matter  which  might  have  been  brought  forward  as 
part  of  the  subject  in  contest,  but  which  was  not 
brought  forward  only  because  they  have  from  negli- 
gence, inadvertence,  or  even  accident,  omitted  part 
of  their  case.     The  plea  of  res  Judicata  applies,  except 
in  special  cases,  not  only  to  points  upon  which  the 
court  was  actually  required  by  the  parties  to  form  an 
opinion  and  pronounce  a  judgment,  but  to  every 
point  which  properly  belonged  to  the  subject  of 
litigation,  and  which  the  parties  exercising  reason- 
able diligence  might  have  brought  forward  at  the 
time."    Where  the  basis  of  the  decision  in  an  action 
in  the  Chancery  Division  of  the  High  Court  that  a 


(a)  Per  Blackbnm,  J.,  CastHgue  y.  Imrie,  4  L.  B.,  E.  &  I.  434. 
(^)  Gregory  t.  Moletworlh,  3  Atkyns,  626. 
(e)  3  Hare,  at  p.  115. 
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oompromise  'was  invalid,  was  thai 
been  admitted  to  probate  was  a  fi 
that  the  pereouB  to  'whom  probab 
estopped  from  denying  the  will  b 
Buit  in  the  Probate  Division  to  rev 
In  this  case  Cotton,  L.  J.,  saic 
objeot  of  the  present  action  is  di£ 
the  Chancery  action,  and  olthougl 
within  the  jimsdiction  of  the  Chai 
inasmuch  as  the  point  for  decisir 
and  the  parties  are  the  same  as  in 
I  do  not  think  we  ought  to  alloti 
litigated  again.  The  former  a 
question  on  which  the  decision  in 
must  turn." 

"But,"  as  was  said  hy  Knigb 
Ban's  Y.  Jackson  (d),  "the  rule  a 
matters  adjudicated  is  subject  tc 
that  however  essential  the  establisl 
facts  maj  he  to  the  soundness  oi 
however  it  may  proceed  on  them 
however  binding  and  conclusive  tl 
as  to  its  immediate  and  direct  obj 
not  oU  necessarily  established  co: 
the  parties,  and  iimt  either  may  a 
for  any  other  purpose  as  to  which 


{c)  Fnaimm  v.  Thtmat,  L.  K.,  9  P.  D. 
A.  108 ;  32  W.  R.  S42. 

(iQ  1  T.  &  C,  Ch.  68S ;  apprayed  l>;r 
BMtchi^;  I..  B.,  6  Q.  B.  B.  301 ;  SO  L.  J 
7S6. 
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question,  proTided  the  immediate  subject  of  the  decision 
be  not  attempted  to  be  withdrawn  from  its  operation 
90  as  to  defeat  its  direct  object" 

It  may  here  be  observed  that  where  a  judge 
expresses  his  opinion  or  gives  a  finding  upon  a 
matter  of  fact,  when  that  matter  of  fact  is  not 
eesential  to  his  decision,  such  matter  of  fact  does  not 
therebj  become  res  judicata,  and  such  opinion  or 
fifiHiTig  does  not  operate  as  an  estoppel,  whether 
isreated  as  a  judgment  in  rem  or  as  a  judgment  inter 
paries  {e). 

Where  the  decree  of  a  court  is  capable  of  more 
than  one  construction,  it  is  necessary  to  look  at  the 
pleadings  to  ascertain  what  was  the  issue  which  the 
ooort  intended  to  decide  (/).  It  is  also  important  to 
bear  in  mind  that  the  validity  of  a  judgment  of  a 
ooort  of  competent  jurisdiction  upon  parties  legally 
before  it  may  be  questioned  on  the  ground  that  it 
was  pronounced  through  fraud,  connivance  or  covin 
of  any  description,  or  not  in  a  real  suit,  or  though  in 
a  real  and  substantial  suit,  yet  between  parties  who 
were  really  not  in  contest  with  each  other  {g).  It 
may  here  be  observed,  that  the  judgment  against  one 
of  two  oo-contractors  is  a  bar  to  a  subsequent  action 
against  the  other,  and  if  the  defendant  in  the  first 


(r)  Ckmeha  y.  Concha,  L.  B.,  11  App.  Cu.  641 ;  66  L.  J.,  Gh. 
257  ;  65  L.  T.  522. 

(/}  Robituon  T.  DhuUep  Sing,  L.  B.,  11  Gh.  D.  798;  48  L.  J., 
Ctk.  758 ;  27  W.  B.  21. 

ig)  StKrl  of  Bandon  y.  Beeher,  2  0.  &  F.  510. 
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action  ooQEenU  to  the  judgment  in  sn 
set  aside,  it  still  is  a  bar  to  the  snbaeq 
It  is  unnecessaiy  to  give  evidence 
are  admitted  in  pleading;  nor  can  i 
ceived  to  dispute  suoli  BdmissionB.  Tl 
Ord.  19  of  the  R.  S.  C,  1883,  provid 
allegation  of  faot  in  any  pleading,  not 
or  summons,  if  not  denied  speoifioally 
implication,  or  stated  to  be  not  ac 
pleading  of  the  opposite  party,  shaU 
admitted,  ezoept  as  agunst  an  infi 
person  of  unsound  mind  not  so  found  I 
and  by  the  19th  Eule  of  the  same  0: 
must  not  be  evasive,  but  the  point  of 
be  answered.  By  the  20th  Eule,  the 
contraot  is  only  a  denial  of  the  making 
in  fact,  and  not  of  its  legality  or  sufi 
whether  mth  reference  to  the  Statub 
otherwise.  A  statement  by  a  plainti 
that  "  he  believes,"  or  "  has  been  inf 
lieves,"  that  a  faot  is  true — is  an  adi 
he  states  that  he  "  has  been  informed 
statement  as  to  his  belief,  there  is  m 
It  has  been  held  that  admissions  of 
record  amount  only  to  a  waiver  of 
faot ;  and  that  it  the  adverse  party  set 


(A)  Sammimd  y.  EeioJUli,  L.  B.  (1891),  1  Q. 
Q.  B.  630. 

(i)  Darnell's  Chancery  Praotioe,  6Ui  ed.  toL  \ 
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B  drawn  from  the  fact  bo  admitted,  he  must 
like  any  other  fact  {k). 

der  of  a  ooart  of  summary  jurisdiotion  can* 
ata  as  an  estoppel — (1)  as  to  any  matter  as  to 
bat  court  had  no  authority  to  adjudicate, 
and  immediately,  hetweea  the  parties ;  nor  (2) 
r  matter  incidentally  coming  in  question  as  to 
,  finding,  if  held  to  he  conclusiTe  between 
ies,  would  operate  in  prejudice  of  the  rights 
B  not  parties  to  the  proceedings;  nor  (3)  as  to 
dental  matter  not  otherwise  determined  than 
ig  been  the  particular  ground  oa  which  the 
jmissed  a  charge  or  complaint  [I). 
011S  proceedings  of  a  criminal  or  penal  nature 
art  of  competent  jurisdiction  operate  as  an 
in  favour  of  the  accused,  and  therefore  when 
L  has  been  once  convicted  for,  or  acquitted  of, 
ice  by  a  coiui  of  competent  jurisdiction,  the 
on  or  acquittal  is  a  bar  to  all  further  criminal 
ings  for  the  same  offence,  for  as  has  been 
'a  man  should  not  twice  be  put  in  jeopardy 
same  offence  "(m). 

lis  general  principle,  a  verdict  and  conviction 
i-repair  of  a  highway  estops  the  convicted 
r  parish   from  disputing  subsequently  their 


tandi  T.  Gmtt,  Z  M.  &  W.  642 ;  cf .  Bnum  t.  JVaboH,  2, 

iTS. 

Lord  Selbome,  S.  t.  SuUhing;  L.  B.,  6  Q.  B.  D.  301; 

M.  C.  38  ;  29  W.  E,  726. 

T.  Dmcrg,  18  L.  J.,  H.  C.  1S9. 
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liability  to  repair  the  higliiray  (n) ; 
for  obstructing  a  highway  does  no 
Tiot«d  person  from  maintainiDg  tr 
pToseoator  In  reqtect  of  the  same  b 
prooeedingB  are  not  between  the 
respect  of  the  same  right  (o). 

It  was  held  that  tbe  difimissal  of 
mons  on  tbe  merits,  under  7  &  8  "N 
was  no  bar  to  a  subsequent  summont 
statute  (p).  This  was  so  held  beca 
appeal  from  such  dismissal.  Lush, 
under  notice,  doubted  tbe  soundnesf 
and  it  is  submitted  rightly.  Tbe 
from  an  order  of  the  House  of  Lon 
order  operates  as  an  estoppel.  The  ] 
case  under  notioe  would  apply  eqa 
missal  of  a  summons  under  tbe  Bat 
(35  &  36  Viet.  c.  65). 

Not  only  are  the  majority  of  foi 
in  rem,  but  all  foreign  judgments  i 
if  pronounced  by  a  competent  court, 
of  estoppel,  on  a  footing  analogou£ 
mentfi  {q),  provided  tbey  are  final 
by  the  court  pronouncing  them  (r),  s 
difierence  that  a  man  has  appeared  ii 

(»)  li.  T.  Houghton,  1  E.  &  B.  SQI. 

(o)  Pttrit  T.  IfutlaU,  II  Ei.  869. 

\p)  E.  T.  GauM,  L.  R.,  2  Q.  B.  466;  38  1 
W.  K.  1172. 

{g)  Buchai  of  Singtton'i  tote,  2  SmiUt'e  L. 
Gareiai,  12  C.  ft  F.  388. 

(r)  Xmvim  t.  Framan,  L.  R.,  IS  App.  Ca 
337 ;  62  L.  T.  189 ;  38  W.  R.  681. 
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der  the  dnreas  of  -wifihing  to  protect  his  pro- 
.  It  is  an  important  and  interestiiig  question 
a  foreign  judgment  is  liable  to  examination 
me  tribnnal.  It  was  finally  decided  by  the 
)f  Lords  in  Castrtque  v.  Imrie  {t),  and  tlie 
Committee  of  the  Privy  Council  in  Messina 
'coechino  (u),  tbat  tbe  home  tribimal  cannot 
ooort  of  appeal  from  the  foreign  tribunal,  t.  e., 
n  judgment  cannot  be  impeached  as  being 
IS  on  the  merits,  or  founded  oa  a  mistake 
:  laot  or  law.  Even  where  the  law  applied  is 
law,  and  a  mistake  of  English  law  is  apparent 
ce,  the  judgment  of  the  foreign  court  is  still 
(x).  There  still  remains  the  question — sup- 
he  foreign  court  to  have  wilfully  refused  to 
nglish  kw,  when  by  the  comity  of  nations  it 
»ble,  is  its  judgment  then  impeaobahle  in  an 

court  P  Lord  Hatherley  is  evidently  of 
that  it  is  (y),  and  this  opinion  is  probably 

A  foreign  judgment  obtained  by  the  fraud 
ty  cannot  be  enforced  by  law  in  England, 
lugb  the  foreign  court  may  bare  decided  that 
1  was  perpetrated  (z),  and  a  foreign  judgment 
mpeached  on  the  ground  of  fraud,  even  when 


ull  T.  Barrrll,  BS  L.  J.,  Q.  B.  39 ;  36  W.  B.  1S3. 
I.,  IE.  &  I.  415;  39L.  J..  C.  P.  350;  19  W.E.I. 
B.,  *  P.  C.  150 ;  41  L.  J.,  P.  C.  27 ;  20  W.  R.  461. 

Godard  t.  Oray,  L.  R.,  6  Q.  B.  139  ;  19  W.  R.  349. 

5ifl>;i«>n  T,  KiJO,  IJ.  &  H.  18. 

Mloff.  Oppmkeimtr,  L.  R.,  10  Q.  B.  D.  2SS;  52  L.  J., 

SI  W.  B.  67. 
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to  establish  the  fraud  it  ia  neoe 
mmts  of  the  case  (a). 

Where  a  settlement  was  madi 
marriage  between  a  Turk  doinioil 
an  English  lady,  the  former  p 
always  in  England,  Hall,  T.-C, 
court  could  not,  by  a  decree  of 
without  notice  to  the  wife  or  othe 
under  the  settlement,  make  void 
Ad  English  oompoBition  deed  ma 
judgment  is  no  defence  to  an  ac 
ment  in  an  English  court,  the  dot 
pleaded  in  the  colonial  action  (c). 

As  previously  stated,  for  a  fc 
operate  by  estoppel  it  must  have  1 
a  competent  court.  An  Englisli 
on  the  oompetenoe  of  a  foreign  cc 
tion  by  its  own  mazims  {d) ;  and 
of  English  courts  is  that  the  ( 
state  have  authority  to  decide  all 
the  personal  status  and  person 
dividuals  domiciled  in  such  ett 
decree  of  diToroe  pronounced  b 
in  the  case  of  parties  domiciled  wi 
will  he  recognized  as  valid  in  Enj 

(0)  radela  t.  Zouwi,  L.  B.,  25  Q.  B.  D. 
W.  B.  699. 

(i)  Cbtlit  T.  Sfctor,  L.  E.,  19  Eq.  33* ; 
W.  R.  485. 

(e)  EUi,  r.  IPSenry,  L.  E.,  6  C.  P.  22 
19W.  R.608. 
'    (d)  See  WeBtkke'B  FriTste  Intenutioii: 

xvn. 
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marriage  may  have  been  solemnized  in  England,  and 
although  it  may  have  been  dissolved  for  a  cause 
which  would  not  have  been  sufficient  to  obtain  a 
divorce  in  England  {e). 

II.  The  next  species  of  estoppel  is  by  instruments 

under  seal ;  and  this  kind  of  estoppel,  as  in  the  case 

of  estoppel  by  record,  is  equally  binding  on  the 

parties  to  the  deed  and  those  who  daim  under  them. 

'^  The  principle  is,  that  where  a  man  has  entered  into 

a  solemn  engagement  by  deed  under  his  hand  and 

seal,  as  to  certain  facts,  he  shall  not  be  permitted  to 

deny  any  facts  which  he  has  so  asserted"  (/);  but 

this  only  applies  in  an  action  or  proceeding  based  on 

the  deed  in  question ;  in  a  collateral  action  there  is 

no  sach  estoppel  {g).    There  is  probably  an  estoppel 

by  record  created  by  letters  patent  between  the  Crown 

and  the  grantee,  but  this  does  not  extend  so  as  to 

^Y6  all  her  Majesty's  subjects  the  benefit  of  such 

estoppel  (A).    A  lease  is  evidence  for  and  against  a 

lessee  of  the  terms  on  which  he  holds,  and  also  for 

or  against  an  assignee  who  claims  under  him  (i).     So, 

a  recital  in  a  deed  is  evidence  against  him  who 

executed  the  deed,  and  against  every  person  claiming 


M  Ewrvey  r.  FamU,  L.  B.,  8  App.  Cas.  43 ;  62  L.  J.,  P.  B.  & 
A.  33 ;  31  W.  B.  433. 

(/)  Per  Taanton,  J.,  Bowman  v.  Taylor^  2  A.  &  E.  291. 

{$)  See  judgment  of  Wood,  V.-C,  in  CarUr  v.  Carter,  ZK,&J, 
644. 

(A)  Per  Fry,  L.  J.,  Cropper  v.  Smithy  L.  B.,  26  Ch.  D.  712;  63 
L.  J.,  Ch.  898 ;  33  W.  B.  63. 

(t)  ffoughUm  T.  Kcmiff,  18  C.  B.  235. 
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0*)  Ou^n  V.  iV<?a«A,  L.  B.,  3  Ex.  209;  37  L.  J.,  Ex.  122;  15 
W.  R.  1209. 

(k)  JR,  V.  Partington,  4  E.  &  B.  780. 

(/)  Stronghill  y.  i?McA;,  19  L.  J.,  Q.  B.  209. 

(m)  £d;  i»art0  i)airM,  L.  B.,  17  Q.  B.  D.  286 ;  55  L.  T.  114 ;  34 

yr.  R.  752. 

(ft)  Gmeral  Finance  Discount  Co.  y.  Liberator  Building  Soeietg, 
L.  R.,  10  Oh.  D.  16 ;  27  W.  R.  210. 
(o)  CHUett  y.  ui^te^^,  7  A.  &  E.  783. 


!  TUideT  him  (J).    It  may  be  here  remarked,  that  the 

1  fiubstanoe  of  a  recital  carries  with  it  the  context; 

I 

and,  in  a  record,  is  conclusive  evidence  of  oollatenl 
matter  which  was  necessaiy  to  support  the  ground- 
work of  the  judgment  (k).  In  construing  redtak  in 
deeds,  and  determining  how  far  they  operate  as 
estoppels  on  the  parties,  the  effect  must  be  gathered 
from  the  apparent  intention  of  the  instrument  (/). 
•  There  are  three  rules  applicable  to  the  construction        j 

!'   I  ,  of  a  deed ;  if  the  recitals  are  dear  and  the  operative 

part  is  ambiguous  the  recitals  govern  the  constmo- 
tion ;  if  the  recitals  are  ambiguous  and  the  operative 
part  is  clear,  the  operative  part  must  prevail;  if 
both  the  recitals  and  the  operative  parts  are  dear, 
but  they  are  inconsistent  with  each  other,  the  open^ 
tive  part  is  to  be  preferred  (m).  There  must  be  a 
positive  statement  of  a  fact  in  a  deed  in  order  for  it 
{  1     '  to  operate  by  way  of  estoppel  in  relation  to  sucb 

fact(n).  The  redtal  in  a  deed  of  a  former  deed 
between  the  same  parties  proves,  as  between  such 
parties,  so  much  of  the  former  deed  as  is  redted,  and 
no  more(o).  If  a  party  to  a  deed,  or  his  privy, 
attempts  to  set  the  deed  aside  on  the  ground  of  mis- 
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representaiioii  or  mistake  in  regard  to  statements 
which  happen  to  be  embodied  in  the  recitals,  the 
burden  of  proving  them  to  be  falsehoods  rests  upon 
such  party  or  privy  who  ia  prima  fame  bound  by  sucb 
recitals  or  admissions  {p). 

A  recital  is  conclusive  evidence  against  parties 
only  where  it  is  distinctly  antecedent  to,  and  related 
to,  the  substance  of  the  deed.  The  law  on  this  point 
is  thus  laid  down  by  Parke,  B.,  in  Caiyenter  v. 
BuUer{q).  *'If  a  distinct  statement  of  a  particular 
fact  is  made  in  the  recital  of  an  instrument  imder 
seal,  and  a  contract  is  made  with  reference  to  that 
lecital,  it  is  clear  that  as  between  the  parties  to  such 
instrument  and  in  an  action  upon  it,  it  is  not  competent 
lot  the  party  bound  to  deny  the  recital."  The  same 
learned  judge  also  lays  down  that  a  recital,  even  in 
an  instrument  not  under  seal,  may  be  conclusive  to 
the  same  extent.  In  other  cases  recitals  are  treated 
as  prima  facie  evidence  which  may  be  rebutted.  A 
covenant  will  not  create  an  estoppel  (r). 

A  party  to  a  deed  is  not  estopped  from  showing 
that  it  is  void  from  fraud  or  illegality,  or  from  having 
heen  executed  by  him  while  under  duress  or  while 
a  minor.  When  an  educated  person,  who,  by  very 
simple  means,  might  have  ascertained  what  are  the 
contents  of  a  deed,  is  induced  to  execute  it  by  a  false 
representation  of  such  contents,  it  is  doubtful  whether 

(p)  Melbourne  Banking  Corporaiioti  y.  Brougham,  L.  B.,  7  App. 
Cm.  307 ;  61  L.  J.,  P.  C.  6o  ;  30  W.  R.  926. 

W  8  M.  &  W.  212 ;  cf.  Lainaon  v.  Tremere,  1  A.  &  E.  792. 

(r)  See  General  Finance  Discount  Co.  v.  Liberator  Building  Society , 
^-  B.,  10  Ch.  D.  15 ;  27  W.  R.  210. 
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he  may  not,  by  executing  it  negligently,  be  estopped 
between  himself  and  a  person  who  innocently  acted 
upon  the  faith  of  the  deed  being  a  valid  one(«). 
Infants  are  not  bound  by  recitals  in  deeds  executed 
by  their  guardians  (^),  but  married  women  are 
estopped  by  recitals  in  deeds  by  which  they  are 
bound  (t«),  and  d  fortiori  by  such  deeds.  The  en- 
grossment of  a  deed  tendered  for  execution  will 
operate  as  an  admission  by,  but  not  as  an  estoppel 
againsti  the  party  tendering  it  (x). 

in.  Estoppels  by  matter  of  pais.  In  Lyon  v. 
Beed  (y),  Parke,  B.,  says  of  such  estoppels : — "  They 
are  all  acts  which  anciently  really  were,  and  in  con- 
templation of  law  have  always  continued  to  be,  acts 
of  notoriety,  not  less  formal  and  solemn  than  the 
execution  of  a  deed,  such  as  livery  of  seisin,  entry, 
acceptance  of  an  estate,  and  the  like.  Whether  a 
party  had  or  had  not  concurred  in  an  act  of  this 
sort,  was  deemed  a  matter  which  there  could  he  no 
difficulty  in  ascertaining,  and  then  the  legal  con- 
sequences followed."  But  the  courts,  both  of  law 
and  equity,  have  extended  the  doctrine  to  cases  where 
the  notoriety  is  less  solemn  and  formal.  Hence  the 
doctrine,  "  when  one,  by  his  words  or  conduct,  wil- 


: 


(«)  Per  Mellish,  L.  J.,  Eunier  y.  JTalUrt,  L.  B.,  7  Gh.  75;  41 
L.  J.,  Ch.  176 ;  20  W.  R.  220. 

(;)  See  Milner  v.  Lord  Sareioood,  IS  Vee.  274. 

(m)  Jones  V.  Frost,  L.  R.,  7  Ch.  776 ;  20  W.  R.  793. 

(z)  BiOUy  ▼.  BuUey,  L.  R.,  9  Ch.  739 ;  44  L.  J.,  Ch.  79 ;  22  W.  R. 
779. 

(y)  18  M.  &  W.  309. 


ADMISSIONS.  265 

ftosee  another  to  believe  the  existenoe  of  a 
state  of  things  and  induces  him  to  act  on 
ili^  BO  as  to  alter  his  prerious  position,  the 
ifl  oonoloded  from  avening  against  the  latter 
reat  state  of  things  as  existing  at  the  same 
s).  By  the  term  "wilfully"  in  the  above 
;  has  been  laid  down  (a),  that  "  we  must 
and,  if  not  that  the  party  represents  that  to 
which  he  knows  to  be  untme,  at  least  that 
u  his  representation  to  be  acted  upon  tmi  that 
»d  upon  aooordiagly,  and  if,  whatever  a  man's 
«ntion  may  be,  be  so  conducts  himself  that  a 
ihle  man  would  take  the  representation  to  be 
id  believe  that  it  was  meant  that  he  should 
tn  it,  and  does  act  upon  it  as  true,  the  party 
f  the  representation  would  be  equally  precluded 
intesting  its  truth  and  conduct  hy  negligence 
Boon  where  there  is  a  duty  cast  upon  a  person, 
je  of  trade  or  otherwise,  to  disclose  the  truth, 
ten  have  the  same  effect.  As,  for  instance,  a 
1^  partner  omitting  to  inform  his  customers  of 
t,  in  the  usual  mode,  that  the  continuing  paxt- 
ere  no  longer  authorized  to  act  as  bis  agents, 
id  by  aU  contracts  made  by  them  with  third 
3  on  the  faith  of  their  being  so  authorized." 
here  in  bankruptcy  proceedings,  a  bill  of  sale 


Lord  Denmau,  Piekard  v.  Start,  6  A.  &  E.  474 ;  of. 
erural  t.  SUpifnl,  1  E.  &  J.  721. 
'  Farke,  B.,  Frttman  v.  Coolct,  2  Ex.  663.    Approred  in 

*.  BntUh  Liam  Co.,  L.  R.,  6  App.  Ou.  82 ;  29  W.  B. 


i  • 


r 


1     \ 
1   .  ■ 


II 


1 1 


4'     ^ 


I!  •  1 


I 


i    ! 


266 


LAW  OF  EVIDENGB. 


given  by  a  debtor,  was  treated  as  valid  with  the 
knowledge  and  acquiescence  of  the  debtor,  and  on 
that  footing  he  obtained  a  release  on  payment  of  a 
composition  to  his  creditors  inclading  the  gitmtees, 
it  was  held  that  the  debtor  could  not  in  a  subsequent 
action  against  the  grantees,  say  that  the  bill  of  sale 
was  invalid  (J). 

Some  of  the  '^recognized  propositions  of  an  estoppd 
in  pais  "  were  once  laid  down  by  the  Court  of  Common 
Pleas  (c),  and  one  of  them  was  thus  stated: — "If  in 
the  transaction  itself  which  is  in  dispute  one  has  led 
another  into  the  belief  of  a  certain  state  of  facts  by 
oonduot  of  culpable  negligence  calculated  to  have 
that  result,  and  such  culpable  negligence  has  been 
the  proximate  cause  of  leading,  and  has  led,  the 
other  to  act  by  mistake  upon  such  belief  to  his 
prejudice,  the  second  cannot  be  heard  afterwards  as 
against  the  first  to  show  that  the  state  of  faota 
referred  to  did  not  exist."  In  that  case  it  was  held 
that  the  defendants  were  not,  under  the  circum- 
stances, estopped  from  showing  that  certain  goods 
alleged  to  have  been  delivered  to  them  as  cairieis 
had  never  reached  their  hands,  although  the  plaintiff 
had  received  from  them  advice  notes  for  such  goods  (d). 


j 


{b)  Roe  Y.  Mutual  Loan  Fund,  L.  R.,  19  Q.  B.  D.  3i7 ;  56  L.  /., 
Q.  B.  641 ;  36  W.  R.  723. 

(e)  Cart  y.  London  and  North  JFestem  Bailu/ay  Co,,  L.  K.f  1^ 
0.  P.  316 ;  44  L.  J.,  0.  P.  109 ;  23  W.  R.  747.  Approved  by  tiie 
Court  of  Appeal  in  Settm  v.  Lafone,  L.  R.,  19  Q.  B.  D.  68;  66 
li.  J.,  Q.  B.  416  ;  67  L.  T.  647. 

(d)  See  also  Coventry  y.  Great  Pattern  Railway  Co.,  L.  B.,  12 
Q.  B.  D.  776. 
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Theee  doctrines  apply  to  a  statement  of  a  material 
faet  which  is  nntrae,  even  though  the  person  making 
it  believed  it  to  he  true  {e) :  but  they  do  not  how- 
ever apply  to  a  statement  of  a  fact  not  yet  in  exist- 
ence, nor  to  a  matter  of  future  intention  (/).  A 
promise  defuturo  to  be  binding  at  all  must  be  binding 
as  a  contract  {g).  It  is  generally  considered  that  the 
general  rule  is,  that  a  person  cannot  be  made  liable 
for  a  misrepresentation,  unless  it  is  a  misrepresenta- 
tion in  point  of  fact,  and  not  merely  in  point  of 
law  (A) ;  but  this  has  recently  been  questioned  (t), 
and  it  is  probable  that  the  rule  is  not  applicable  to 
any  but  cases  where  both  parties  have  the  same 
means  of  knowing  what  is  the  law  on  a  given  point. 
A  statement  of  fact>  whether  written  or  oral,  to 
operate  as  an  estoppel,  must  be  clear  and  unam- 
biguous (&). 

The  r^ult  of  the  previous  authorities  on  the  above 
points  was  thus  stated  by  Kay,  L.  J.,  in  the  recent 
case  of  Low  v.  Bouverie  {I) ;  "  (1)  there  has  been  from 


(«)  See  Lord  Selbome's  judgment  in  Vagliano  y.  Bank  of  Eng- 
^Md,  L.  R.  (1891),  A.  0.  107 ;  60  L.  J.,  Q.  B.  145 ;  64  L.  T.  353 ; 
89  W.  R.  667. 

(/]  Bank  of  Louitiana  y.  Bank  of  New  Orleans,  43  L.  J.,  Gh.  269. 

(^)  Madditon  y.  Alderson,  L.  B.,  8  App.  Gafl.  467 ;  52  L.  J., 
Q.  B.  737 ;  31  W.  B.  820. 

(A)  Per  Mellish,  L.  J,,  in  Beattie  y.  Lord  Ehury^  L.  B.,  7  Oh. 
802 ;  41  L.  J.,  Ch.  807 ;  20  W.  B.  996. 

(i)  Per  Bowen,  Ir.  J.,  West  London  Commereial  Bank  y.  ZttsoHj 
L.  R.,  12  Q.  B.  D.  363 ;  53  L.  J.,  Q.  B.  347 ;  32  W.  B.  758. 

(k)  Low  y.  Bouverie,  L.  B.  (1891),  3  Ch.  82 ;  60  L.  J.,  Gh.  594 ; 
66  L.  T.  633 ;  40  W.  B.  60 ;  cf .  Colonial  Bank  y.  Cody,  L.  B.,  16 
App.  Cm.  267 ;  63  L.  T.  27 ;  39  W.  B.  17. 
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ancient  time  a  jurisdiction  in  Courts  of  Equity  in 
certain  cases  to  enforce  a  personal  demand  against 
one  who  made  an  untrue  representation,  upon  which 
he  knew  that  the  person  to  whom  it  was  made 
« intended  to  act,  if  such  person  did  act  upon  the  &ith 
of  it  and  suffered  loss  by  so  acting.  (2)  This  was 
readily  done  where  the  representation  was  fraud* 
ulently  made,  in  which  case  an  action  of  deceit 
would  lie  at  law.  (3)  Belief  would  also  be  given  at 
law  and  in  equity,  even  though  the  representation 
was  innocently  made  without  fraud,  in  aU  cases 
where  the  suit  will  be  effective  if  the  defendant  is 
estopped  from  denying  the  truth  of  his  representatiQiL 
(4)  Where  there  is  no  estoppel,  an  innocent  mis- 
representation will  not  support  an  action  at  law  for 
damages  occasioned  thereby.  (5)  Estoppel  is  effectiYe 
where  an  action  must  succeed  or  fail,  if  the  defendant 
or  plaintiff  is  prevented  from  disputing  a  particular 
fact  alleged." 

The  six  following  are  the  most  important  kinds  of 
estoppels  by  matter  of  pais : — (1)  A  tenant,  during 
his  possession  of  the  premises,  cannot  deny  that  the 
landlord  under  whom  he  has  entered,  or  to  whom 
he  has  paid  rent,  had  title  at  the  time  of  his  admis- 
sion, and  this  extends  to  the  case  of  lodgers.  *^  The 
security  of  landlords  would  be  infinitely  endangered 
if  such  a  proceeding  were  allowed  "  (»i) ;  and  even  if 
a  tenant  consents  to  give  up  possession  to  a  person 
claiming  to  be  the  landlord,  such  person  is  estopped 
as  the  tenant  would  have  been  from  disputing  the 


(m)  Per  Lord  Ellenborough,  Jiallt  v.  Wiutwood,  2  Gamp.  12. 
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id*B  title  (n).  So,  where  a  person  had  dealt 
iroperiy  as  an  executor  de  son  tort,  Us  payment 
it  to  Uie  superior  landlord  was  held  to  estop 
'om  denying  his  liability  as  assignee  to  perform 
Tenants  in  the  lease  (o}.  Neverthelees  a  tenant, 
gh  he  cannot  be  permitted  to  prove  that  his 
<rd  had  no  title,  at  the  time  of  entry,  may 
that  his  title  has  expired  (p),  and  may  prove 

parcel  of  land,  about  whioh  he  and  the  lessor 
Lspniing,  was  never  comprised  in  the  lease  at 
.  So,  too,  a  person  who  enters  on  land  by  the 
e  of  the  party  in  possesfflon  is  estopped  from 
ng  the  title  of  such  party  to  such  possession  (r). 
sreely,  a  landlord  who  has  granted  a  lease  is 
aed  from  alleging  his  want  of  title,  and  this 
ler  the  lease  is  by  deed  or  not.  Payment  of 
ind  receipt  of  rent  alike  raise  strong  presump- 

of  tenancy,  hut  do  not  operate  by  way  of 
;«1 ;  for,  "  when  a  tenancy  is  attempted  to  be 
ished  by  mere  payment  of  rent,  without  any 

of  an  actual  demise  or  of  the  tenant's  having 
let  into  possesaon  by  the  person  to  whom  the 
ent  was  made,  evidence  is  always  admissilde 
le  part  of  the  tenant  to  explain  the  payment 


5m  t.  MilU,  2  B.  ft  Ad.  17- 

niiiamt  T.  Bittla,  L.  E.,  8  C.  P.  171 ;  43  L.  J.,  C.  P.  80 ; 

E,  317. 

Sngtand  t.  Slade,  1  T.  R.  682 ;  cf .  langford  t.  S4lme),  3  K. 

!0. 

'er  Lord  Blackbani,  Clari  t.  AdU,  L.  B.,  2  App.  Cas.  43£ ; 

'.,  Ch.  606 ;  26  W.  E.  48. 

>M  r.  Bayltp,  3  A.  &  E.  188. 
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of  rent  and  to  show  on  whose  behalf  such  rent  was 
received  "(«). 

(2)  A  bailee  is  estopped  from  denying*  that  his 
bailor  had,  at  the  time  the  bailment  was  made, 
authority  to  make  it  {f).  But  when  the  bailee  is 
evicted  by  title  paramount  he  can  set  up  that  title 
against  the  bailor,  with  the  consent  of  the  person 
whose  title  is  set  up  (u). 

jj  I  i  I     •  i  (3)  A  licensee  is  estopped  from  denying  the  title 

of  the  licensor  to  grant  the  licence.  Thus,  a  licensee 
of  a  patent  cannot  dispute  the  title  of  the  patentee; 
but  a  licensee  can  show  that  what  he  has  done  does 

I  \  not  fall  within  the  ambit  of  the  patent  (;r),  and  for 

this  purpose  he  may  refer  to  former  patents  to  show 
what  is  a  proper  construction  of  his  licensor's 
patent  (y).  It  may  here  be  observed  that  a 
patentee  is  not  estopped  from  disputing  the  validiiy 
of  the  patent  as  against  an  assignee,  except  where  it 
is  proved  that  the  assignee  bought  on  the  faith  of 
the  statements  in  the  patentee's  petition  to  the 
crown  (z)  To  allow  a  licensee  to  dispute  the  title 
of  his  licensor  would,  according  to  Lord  Westbuiy, 
be  "inconsistent  with  the  law,  as  it  would  be  equally 


(«)  Per  PatteBon,  J.,  Doe  y.  Francis^  2  M.  &  B.  57. 

(0  Gosling  v.  Bimie,  7  Bing.  338. 

{u)  BiddU  7.  Bond,  6  B.  &  S.  225 ;  Rogers  v.  Zambert^  L.  B.,  24 
Q.  B.  D.  573 ;  59  L.  J.,  Q.  B.  259 ;  62  L.  T.  694 ;  88  W.  B.  642. 

(x)  Clark  y.  Adie,  L.  B.,  2  App.  Gas.  413 ;  46  L.  J.,  Gh.  598; 
26  W.  B.  46. 

(y)  Couchman  y.  Greener ,  1  B.  P.  0.  197. 

{z)  Cropper  y.  Smithy  2  B.  P.  0.  81 ;  L.  B.,  26  CJh.  Diy.  700; 
53  L.  J.,  Ch.  891 ;  32  W.  B.  60. 
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tent  with  the  ordioaiy  reason  and  good  sense 

dnd"(ffl). 

LD  ageet  is  estopped  from  denying  the  title 

]Tie  acceptor  of  a  bill  of  exchange  is,  by 
of  the  BiUs  of  Exchange  Act,  1882  (c), 
•d  from  denying  to  a  holder  in  due  course 
3  existence  of  the  drawer,  the  genuineness  of 
lature,  and  his  capacity  and  authority  to 
le  hill ;  (h)  in  the  case  of  a  hill  payable  to 
3  order,  the  then  capacity  of  the  drawer  to 
but  not  the  genuineness  or  validity  of  his 
nent;  (c)  in  the  cose  of  a  bill  payable  to 
T  of  a  third  pereon,  the  existence  of  the  payee 
then  capacity  to  indorse,  but  not  the  genuine- 
validity  of  his  indorsement."  By  sect.  55, 
wer  of  a  hill  "  is  precluded  from  denying  to 
:  in  due  course  the  existence  of  the  payee  and 
L  capacity  to  indorse;"  and  the  indorser  of  a 
indorsing  it,  "  is  precluded  from  denying  to 
:  in  due  course  the  genuineness  and  regularity 
ispects  of  the  drawer's  signature  and  all  pre- 
idorsements,  and  is  precluded  from  denying 
immediate  or  a  subsequent  indorsee  that  the 
:  at  the  time  of  his  indorsement  a  valid  and 
Qg  bill,  and  that  he  had  then  a  good  title 
"  It  has  been  held  that  eubsequent  aeknow- 
ot  of  a  forged  signature  to  a  bill 


(b)  S©b  Cnuiey  t.  Dixon,  10  H.  L.  Cm 
(J)  Dixon  V.  Rammand,  3  B.  &  Aid.  31 
{()  46  &  4S  Tict.  o.  61. 
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rate  as  an  eetoppel  {d)j  and  that  the  payment  of  a 
bill  upon  which  a  man's  aooeptanoe  has  been  forged 
does  not  make  him  liable  to  pay  a  seoond  shnilarly 
forged  skooeptanoOy  even  -without  notice  of  repudla* 
tion  (e), 

(6)  Where  a  party,  hairing  an  interest  in  property, 
stands  by  and  permits  another  to  deal  -with  such  pro- 
perty, as  if  he  were  the  absolute  owner,  and  as  if 
there  were  no  such  secret  equity,  he  will  not  be  per- 
mitted to  assert  such  secret  equity  against  those  mih. 
whom  the  apparent  owner  has  dealt.  This  doctrine 
was  discussed  at  length,  in  the  case  of  Samsden  y. 
Di/8on  (/)  in  the  House  of  Lords,  when  the  follow- 
ing valuable  canons  were  laid  down  by  the  law 
Lords : — (1.)  "  If  a  stranger  begins  to  build  on  land 
supposing  it  to  be  his  own,  and  the  real  owner,  per- 
ceiving his  mistake,  abstains  from  setting  him  right, 
and  leaves  him  to  persevere  in  his  eixor,  a  Ooort  of 
Equity  will  not  afterwards  allow  the  real  owner  to 
assert  his  title  to  the  land.  (2.)  But  if  a  stnmger 
builds  on  land  knowing  it  to  be  the  property  of 
another,  equity  will  not  prevent  the  real  owner  from 
afterwards  claiming  the  land,  with  the  benefit  of  all 
the  expenditure  upon  it.  (3.)  So  if  a  tenant  builds 
on  his  landlord's  land,  he  does  not,  in  the  absence  of 
special  circumstances,  acquire  any  right  to  prevent 
the  landlord  from  taking  possession  of  the  land  and 


{d)  Brook  V.  Sook,  L.  R.,  6  Ex.  89;  40  L.  J.,  Ex.  60 ;  19  W.  B. 
508. 
(e)  Morris  v.  Bethel,  L.  R.,  5  0.  P.  47 ;  19  W.  R.  137. 
(/)  L.  R.,  1  E.  &  I.  129. 
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biuldings  when  the  tenancy  has  determined."    Lord 

Eingsdown,  affirming  the  principles  of  the  oase  of 

Gregory  v.   MicheU{g)y   laid    down    the   following 

role: — **If  a  man  nnder  a  verbal  agreement  with 

a  landlord  for  a  certain  interest  in  land,  or,  what 

amonnts   to  the  same  thing,  under  an  expectation 

created  or  encouraged  by  the  landlord  that  he  shall 

have  a  certain  interest,  takes  possession  of  such  land 

with  the  consent  of  the  landlord,  and  upon  the  faith 

of  such  promise  or  expectation,  with  the  knowledge 

of  the  landlord  and  without  objection  by  him,  lays 

oat  money  upon  the  land,  a  Court  of  Equity  will 

oompel  the  landlord  to  give  effect  to  such  promise  or 

expectation."    It  seems  now  to  be  considered  that,  in 

order  for  the  party  standing  by  to  be  bound,  he  must 

have  been  aware  of  his  legal  rights  (A) ;  though  this  was 

not  always  the  case  (t).     So,  where  a  wife  allows  her 

husband  to  spend  the  income  of  her  separate  estate,  he 

is  not  accountable  to  her  afterwards  for  it  {k) ;  nor  can 

she  reoover  any  portion  thereof  after  his  death.  When 

ftn  insurer  of  a  ship  has  accepted  notice  of  abandon* 

ment,  with  full  knowledge  of  the  facts  of  the  loss, 

be  is  estopped  from  afterwards  denying  a  total  loss 

or  relying  on  a  breach  of  warranty  (/). 

As  connected  with  this  subject,  we  may  notice  the 
extensive  ground  for  relief  in  equity  which  arises 

\S)  18  Yea.  328. 

(*)  Per  Pry,  J.,  Wilmott  v.  Barher,  L.  E.,  15  Ch.  D.  106 ;  49 
L  J.,  Ch.  793 ;  28  W.  R.  913. 
(«)  TeudaU  ▼.  Teetdale,  1  Macn.  Select  Gaaes  in  Equity,  170. 
(*)  Smith  V.  Lord  Camel/ord,  2  Vee.  jiin.  716. 
(0  Pronndal  Insurance  Co,  y.  Ledue^  22  W.  B.  939. 
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from  the  piinoiple,  that  where  a  p 
a  contract  bjr  misrepreaentation,  hi 
ftToidiog  or  eofonmig  the  cx)iitrai 
affects  not  only  the  parties  to  the  i 
•who  induce  others  to  enter  into  i1 
only  where  statements  were  made  ' 
fact,  but  where,  although  false  in  1 
lieved  to  be  true  hj  the  person  ma 
person  in  the  due  discharge  of  his  i 
Inown,  or  formerly  knew  and  oug 
bered,  that  they  were  false.  The  1 
was  oompendioufily  stated  by  Lord 
ford  V.  Richards  (m),  as  follows 
where  the  false  representation  is  m 
no  party  to  the  agreement,  entered 
of  it,  the  contract  may  be  avoided,  i 
can  then  do  is  to  compel  the  pen 
representation  to  make  good  his  i 
may  be  possible.  In  cases,  howev 
miffl«presentation  is  made  by  a  p€ 
to  the  agreement,  the  power  of  e 
tensive;  there  the  oontiaot  itself 
if  the  nature  of  the  case  and  oondi 
wUl  admit  of  it,  or  the  person  who : 
may  be  compelled  to  make  it  good 
between  the  cases  where  the  pen 
liberty  to  avoid  the  ooutract,  or  w 
affirm  it — giving  him  oompensat 
very  clearly  defined.  This  quest 
on  the  speoiflo  performance  of  coe 

(d.)  17  BwT.  86  i  cf.  Smith  t.  Kag,  : 
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■ertj ;  and  the  principle  vhioh  I  apprehend 
:  the  casee,  altliough  it  ia  in  some  instanoeB 
'  difBoult  application,  and  leads  to  refined 
ions,  is  the  following,  namely, — that  if  the 
station  made  be  one  which  can  be  made  good, 
ty  to  the  oontract  shall  he  compelled  or  may 
bertj-  to  do  eo ;  hut  if  the  representation  made 
which  cannot  be  made  good,  the  person 
i  shall  be  at  liberty,  if  he  please,  to  avoid 
itnwt.     Thus,   if  a  man  misrepresents  the 

or  situation  of  an  estate,  as  if  he  sell  an 
as  freehold  which  proves  to  he  copyhold  or 
Id,  or  if  he  describes  it  as  mtnate  within  a 
I  some  particular  town,  when,  in  truth,  it  is 

miles  distant,  such  a  misrepresentation,  as  it 

be  made  true,  would,  at  the  option  of  the 
ieceived,  annul  the  contract ;  but  if  the  pro- 
le  subject  to  incumbrances  concealed  from  the 
ser,  the  seller  must  make  good  his  statement 
deem  those  charges ;  and  even  in  the  cases 
the  property  is  subject  to  a  small  rent  not 

or  the  rental  is  somewhat  lees  than  it  was 
nted,  the  court  does  not  annul  the  contract, 
npels  the  seller  to  allow  a  snfBcient  deduction 
lie  ptirohase-money.  It  does  bo  on  this  prin- 
hat  by  this  means  he  in  fact  makes  good  his 
intation,  and  that  the  statement  made  was  not 
i  in  substance  deceived  the  purchaser  as  to  the 

and  quality  of  the  thing  he  bought.  With 
j  to  the  character  or  nature  of  the  misrepresi 

itself,  it  is  clear  that  it  may  be  positive 
ve,  that  it  may  consist  as  much  in  the  suppi 
l2 


:  ■ 


'\ 


276 


LAW  OF  EVIDENCE. 


1 


\ 


i   I 


T     I 


1 
i 

I  I 
I 


flion  of  wliat  is  true  as  in  the  assertion  of  what  Is 
false ;  and  it  is  ahnost  needless  to  add,  that  it  muist 
appear  that  the  person  deceived  entered  into  the 
oontraot  on  the  faith  of  it.    To  use  the  expression 
of  the  Roman  law  (much  commented  upon  in  the 
argument  before  me),  it  must  be  a  representation 
*  dam  locum  contractuiy    that    is,   a   representation 
giving  occasion  to  the  contract,  the  proper  interpre- 
tation of  which  appears  to  me  to  be  the  assertion  of 
a  fact  on  which  the  person  entering  into  the  contract 
relied,  and  in  the  absence  of  which  it  is  reasonable 
to  infer  that  he  would  not  have  entered  into  it;  or 
the  suppression  of  a  fact,  the  knowledge  of  which 
it  is  reasonable  to   infer  would    have  made  him 
abstain  from  the  contract  altogether."     Where  a 
material  representation  is  made  to  a  person  to  induce 
him  to  enter  into  a  contract,  and  he  does  enter  into 
it,  the  inference  of  law  is  that  he  did  so  under  the 
inducement  of  the  representation,  and  in  order  to 
take  away  his  title  to  be  relieved  from  the  contract, 
on  the  ground  that  the  representation  was  untrue,  it 
must  be  shown  that  he  had  knowledge  of  the  facts 
contrary  to  the  representation,  or  that  he  stated  in 
terms,  or  showed  clearly  by  his  conduct,  that  he 
did  not  rely  on  the  representation  (n).     The  fraud 
of  a  married  woman  binds  her  separate  estate  in 
equity  (o). 


(fi)  See  judgment  of  Jessel,  VL  B.,  Redgrave  y.  JETtfrtf,  L.  B.|  20 
Ch.  D.  21 ;  61  L.  J.,  Ch.  117 ;  30  W.  R.  254. 

(o)  Vaughan  v.  Vanderategen,  2  Drew.  363 ;  Sharp  y.  Joy,  L.  B<f 
2  Ch.  35. 
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Acts,  conduct,  manner,  demeanour,  and 
acquiescence  will  operate  as  admissions, 
some  of  which  are  rebuttable,  others  are 
not. 

Thus,  the  assumption  of  a  oharaoter  is  eyidenoe  to 
create  a  liability  for  acting  in  it,  as  also  the  taoit 
leoognition  of  it  waives  objections  to  its  validitj. 
On  this  ground  executors  de  son  tort  are  Uable  for 
interfering  with  the  property  of  a  deceased  person. 
When  a  person  by  holding  himself  out  as  a  share- 
holder induces  a  company  to  register  him  as  such, 
he  cannot  deny  that  he  is  a  shareholder,  in  an  action 
on  such  shares  {p).  So,  where  shares  were  allotted 
to  a  person,  in  pursuance  of  an  authority  signed 
by  him  to  have  his  name  entered  as  a  shareholder, 
and  he  paid  calls  and  received  a  dividend  on  such 
shares,  it  was  held  that  he  was  a  shareholder  (^). 
Where  a  company,  under  circumstances  which  made 
it  doubtful  whether  the  agreement  was  binding  on 
its  shareholders,  transferred  its  business  to  a  new 
company,  one  of  the  terms  of  the  agreement  being 
that  the  shareholders  in  the  old  company  should 
receive  shares  in  the  new  company,  and  share  certi- 
ficates were  sent  to  all  the  shareholders  in  the  old 
company,  it  was  held,  that  a  shareholder  who  had 
acknowledged  the  receipt  of  and  retained  the  cer- 
tificates, was  a  shareholder  in  the  new  company; 
but  that  one  who  had  taken  no  notice  of  the  oom- 


{p)  ShegMd  Baihoay  Co.  v.  JToodeoek,  7  H.  &  W.  674. 
is)  SewWs  cam,  L.  B.,  3  Ch.  131 ;  16  W.  B,  103K 
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munication  was  not  a  shareliolder  (r).  In  one  case, 
Lord  Hatherley  said : — "  No  authority  can  be  found 
for  holding  that  a  person,  by  simply  doing  nothing, 
may  be  rendered  liable.  The  mere  fact  of  standing 
by  and  being  told  there  is  something  done  whicb 
you  have  not  authorized,  cannot  fix  you  with  the 
heavy  liabilities  which  shares  in  a  joint  stock  com- 
pany would  create."  A  company,  by  issuing  a  share 
certificate  representing  a  person  to  be  a  holder  of 
certain  shares,  is  estopped,  as  against  another  per- 
son who  bond  fide  acts  upon  the  faith  of  the  repre- 
sentation, from  denying  the  truth  of  the  share 
certificate  («),  including  the  statement,  if  there  be 
such,  that  the  shares  are  fully  paid  up  {t) .  The  effect 
of  estoppel  is  not  to  give  a  title  to  the  shares,  but  to 
render  the  company  liable  in  damages  (m).  But  no 
estoppel  arises  where  the  person  who  acts'  on  the  cer- 
tificate knows  the  true  state  of  the  facts  as  to  the 
shares  when  he  so  acts  (;r) .  In  one  case  a  purchaser  oi 
shares  in  a  company  from  a  person  who  had  become 
the  registered  holder  of  them  by  means  of  a  forged 
transfer,  was  held  to  be  entitled  to  receive  compensa- 
tion from  the  company  in  the  event  of  his  being 


4 


(r)  ChaUis's  case,  40  L.  J.,  Ch.  431 ;  19  W.  R.  453;  L.  R.,  6  Ch. 
266 ;  cf.  Sank  qf  HinduaUm  v.  Alison,  L.  R.,  6  C.  P.  222 ;  40  L.  J^ 
C.  P.  117;  19  W.  R.  606. 

(«)  In  re  Bahia,  #c.  Railway  Co,,  L.  R.,  3  Q.  B.  684 ;  16  W.  B. 
862;  37L.  J.,  Q.  B.  176. 

{t)  Burkinshaw  v.  NicoUs,  L.  R.,  3  App.  Gas.  1004 ;  48  L.  J.^ 
Ch.  179;  26.W.  R.  819. 

(u)  Tompkineon  v.  Balkit,  fe.  Co,,  L.  R.  (1892),  2  Q.  B.  614. 

[x)  Be  London  Celluloid  Co.,  L.  R.,  39  Ch.  D.  190. 
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lied  to  r«-traii8fer  the  Bhares  to  their  proper 
;  Educe,  hj  holding  out  the  seller  as  the  regis- 
iwner  of  the  shares,  they  are  estopped  £roia 
g  him  to  be  BO  after  the  ptirohaser  has  acted 
uoh  repreeentation  (j/).  Again,  where  a  per- 
t^  receiving  a  certificate  of  the  registraiion  of 
ihares,  repaid  to  the  vendor  the  amount  of  a 
IS  call  upon  tiiem,  on  the  faith  of  the  oertifi- 
le  company  were  hdd  estopped  hy  the  oertifi- 
ind  liable  for  the  value  of  the  shares  (s).  It 
no  difference  that  the  company's  secretary 
tted  a  forgery  in  respect  of  the  oertifioate ;  the 
ny  is  equally  estopped  (a).  It  is  only  the  per- 
1  whose  favour  the  ratoppel  exists  that  can 
'  the  company  liable  on  it(6).  Buta"oerti&oa- 
issued  by  a  company  does  not  estop  a  company 
I  same  way  as  a  certificate  (c).  Again,  where 
issioners  were  empowered  by  a  local  act  to  issue 
age  seoorities,  it  was  held  that  they  could  not, 
inst  a  bond  fide  holder  for  value,  set  up  an  ille- 
in  the  original  issue  of  any  security,  but  were 


*  BaAia,  *e.  SaMica^  Co.,  L.  E.,  3  Q.  B.  6B*;  16  W.  E. 

'L.  J.,(i.  B.  176. 

tTt  T.  Jnmtino  Mimng  Ca.,  L.  R.,  6  Ex.  Ill ;  39  L.  }., 

hau>  T.  l^irt  Fhilip  Colonial  Oold  Mining  Co.,  L.  E.,   13 

).  103  ;  63  L.  J.,  a.  B.  389  ;  32  W.  E.  771. 

mm  T.  Anglo- Ameriean  TeltgrapA  Co.,  L.  E.,  6  Q.  B.  D. 

I  L.  J.,  Q.  B.  392 ;  28  W.  R.  290. 

iilup  V.  Salkii,  fe.  Co.,  L.  R.,  26  Q.  B.  D.  612 ;  69  L.  J., 

65;  39  W.  E.  99. 
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estopped  from  denying  its  validity  (d).  A  oompaay 
cannot  rely  on  an  informality  in  the  issue  of  their 
debentures  as  an  answer  to  a  petition  for  winding- 
up  {e).  Where  a  company  had  registered  an  assign- 
ment of  debentures,  it  was  held  that  they  could  not 
equitably  set  o£E  against  the  transferee  any  claim 
which  they  had  against  the  transferor  (/).  This 
last  doctrine  was  extended  to  a  case  where  there  was 
no  registration;  for,  a  company  having  reoeiTed 
notice  of  an  assignment  for  value  of  one  of  Hieir 
debentures,  and  acknowledged  the  receipt  by  stamp- 
ing the  duplicate  notice,  it  was  held  that  such  stamp- 
ing estopped  them  from  setting  up  against  the  trans- 
feree any  equities  attaching  between  themselves  and 
the  transferor  {g).  Where  a  person  possessed  of  a 
security,  purporting  on  the  face  of  it  to  be  transfer- 
able by  delivery,  leaves  such  security  in  the  hands  of 
another,  who  makes  it  over  to  a  band  fide  holder  &r 
value,  the  owner  of  the  security  cannot  set  up  as 
against  the  boftd  fide  holder  that  it  was  not  so  trans- 
ferable (A). 


{d)  Wvbh  V.  Berne  Bay  Commissioners,  L.  R.,  5  Q.  B.  642;  40 
L.  J.,  Q.  B.  221 ;  19  W.  R.  241. 

{e)  Re  Exmouth  Dock  Co.,  L.  R.,  17  Eq.  181 ;  43  L.  J.,  Gh.  110; 
22  W.  R.  104. 

(/)  ^W»  ▼•  -^VbrM  Assam  Tea  Co.,  L.  R.,  4  Ex.  87 ;  17  W.  B. 
1126 ;  followed  by  Lord  Romillj,  In  re  North  Assam  Tea  Co.,  L.  B.f 
10  Eq.  465 ;  18  W.  R.  126 ;  cf .  Jn  re  General  Estates  Co.,  L.  B.,  S 
Ch.  758 ;  16  W.  R.  919. 

(^)  BruntonU  case,  L.  R.,  19  Eq.  302 ;  23  W.  R.  286. 

(h)  Goodwin  y.  Roharts,  L.  R.,  1  App.  Cas.  476 ;  45  L.  J.,  Ex. 
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Hector  of  turnpike  tolls,  althongh  not  legally 
ed,  has  been  held  capable  of  maintainiiig  an 
tor  them  on  a  count  for  an  account  stated, 
he  defendant  had  paid  part  and  promised  the 
ler(i)-  The  title  of  an  assignee  in  bank- 
if  not  fonnally  disputed,  has  been  held  sofG- 
established  by  proof  that  the  defendant  had 
vith  ^lim  as  such  (k) ;  but  where  the  plaintifi 
«  to  sue  in  a  particular  capacity,  it  must  be 
proved,  in  the  absence  of  an  admission  (I). 
liadon  by  a  person  in  one  character  is  no  eyi- 
gainst  ^'"1  in  another.  Thus,  declarations  by 
n  before  becoming  an  executor  are  not  oyl- 
igainet  him  in  that  office  (m).  QeneraUy, 
r,  it  is  a  rule,  as  laid  down  by  Lord  Ellen- 
1,  that  any  recognition  of  a  person  standing 
'en  relation  to  others  is  primd  fade,  but  not 
ive,  eTidenoe  against  the  person  making  the 
tion,  that  such  relation  exists,  though  the 
f  such  evidence  will  depend  entirely  on  the 
iances  (n).  It  has  been  held  by  the  Court  of 
a  Bench,  that  the  mere  filing  of  an  affidavit  of 
gainst  the  estate  of  an  insolvent  agent  to  an 
Dsed  principal,  after  that  principal  is  known 


W.  B.  987;   Sumiall  v.  MetropeHtm  Bank,  L.  B.,  3 

IM ;  le  L.  J.,  Q.  B,  346 ;  2fi  W.  B.  36$. 
cafk  T.  Sarrit,  10  East,  104. 
rkinton  Y.  Otteard,  1  B.  £  Aid.  677. 
lim  T.  Canuju,  1  A.  A  E.  605. 
jfi  y,  Ednvmdt,  25  L.  J.,  Ch.  125. 
■lantutr.  Caieard,  1  B.  &  Aid.  679. 
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to  the  Qreditor,  is  not  a  oonclusive  election  by  tbe 
creditor  to  treat  the  agent  as  his  debtor  (n).  It 
may  here  be  noticed  that  in  addition  to  the  lia- 
biKty  which  a  person  who  is  in  fact  a  partner 
in  a  firm  is  under  for  the  debts  of  the  firm,  a 
liability  for  the  debts  of  a  firm  may  arise  by  es- 
toppel. This  liability  is  thus  defined  by  the  Part- 
nership Act,  1890  (o),  s.  14,  which  is  as  follows: 
"  (1)  Every  one  who,  by  words  spoken  or  written,  or 
by  conduct,  represents  himself,  or  who  knowingly 
suffers  himself  to  be  represented  as  a  partner  in  a 
particular  firm,  is  liable  as  a  partner  to  any  one  who 
has,  on  the  faith  of  any  such  representation,  given 
credit  to  the  firm,  whether  the  representation  has  or 
has  not  been  made  or  communicated  to  the  perton  so 
giving  credit  by  or  with  the  knowledge  of  the  appa- 
rent partner  making  the  representation,  or  suffering 
it  to  be  made.  (2)  Provided  that  when  after  a  part- 
ner's death  the  partnership  business  is  continued  in 
the  old  firm  name,  the  continued  use  of  that  name  or 
of  the  deceased  partner's  name  as  part  thereof  shall 
not  of  itself  make  his  executors  or  administrators 
estate  or  effects  liable  for  any  partnership  debts  con- 
tracted after  his  death."  Therefore  if  a  person  retires 
from  a  partnership,  but  omits  to  give  proper  notice  of 
dissolution,  he  may  be  liable  for  debts  incurred  in  the 
subsequent  carrying  on  of  the  business  by  a  new  finn; 
but  he  cannot  be  sued  jointly  with  the  new  firm,  and 


■ 

■ 

i 


(n)  Curtis  v.  JFiUiamon,  L.  B.,  10  Q.  B.  57;  44  L.  J.,  Q.B. 
27 ;  23  W.  R.  236.  (o)  53  &  54  Vict  c  89. 
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lew  firm  be  sued  for  such  a  debt,  the  retiriog 
cannot  aitraivards  be  sued  (p). 
18  been  said,  that  "  a  declaration  in  the  pre- 
>f  a  party  to  a  cause,  becomes  evidenoe,  as 
;  that  the  party,  on  hearing  sooh  a  statement, 
:  deny  ite  truth.  Such  an  aoqoiescenoe,  in- 
worth  very  little  where  the  party  hearing  it 
means  of  personally  knowing  the  truth  or 
id  of  the  statement"  (j).  The  deolaratioQ 
ave  been  made  on  an  occasion  when  a  reply 
;he  party  might  be  properly  expected  (r). 
a  notice  of  dishonour,  in  an  action  on  a  bill, 
en  put  by  the  plaintiff's  attorney  into  the 
ox  of  the  defendant's  attorney,  and  the  latter, 
afterwards,  called  on  the  former,  in  oonse- 
,  as  he  said,  of  what  the  former  had  written ; 
lield,  there  was  sufficient  evidence  for  a  jury  of 
lisaion  that  notice  had  been  giren  (s).  A  mere 
^nal  acknowledgment  of  liability  in  such  a 
[1  the  event  of  a  party  primarily  liable  not 
,  will  not  dispense  with  the  necessity  oi  formal 
[t).  Where,  however,  the  indorser  of  a  bill, 
old  that  the  holders  are  about  to  take  proceed- 
rainst  him,  said  he  would  pay  if  time  was  given 
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him,  it  was  held  that  he  had  waived  his  light  to 
notice  of  dishonour  (w). 

In  settlement  eases,  proof  that  a  parish  has  re- 
lieved for  seven  years  has  been  held  to  be  evidence 
that  the  pauper  was  settled  in  the  parish  (x).  So, 
evidence  of  relief  given  to  a  pauper  residing  out  of 
the  relieving  parish  admits  a  settlement  (^) ;  but 
mere  relief  of  casual  paupers  is  no  evidence  of  a 
settlement  (2),  even  where  the  relieving  parish  has 
enabled  the  pauper  to  remove  to  another  parish  [a). 
Proof  that  a  party  to  an  action  (though  not  himself 
examined),  has  requested  others  to  give  false  ovidenoe, 
is  evidence  against  him  aa  an  admission  against  his 
own  case  (6). 

Acquiescence  in  an  act  is  evidence  of  an  admis* 
sion ;  but,  to  make  it  so,  it  has  been  said  that  it 
must  exhibit  some  act  of  the  mind,  and  amount  to 
voluntary  demeanour  or  conduct  of  the  party.  For 
non-repudiation  by  a  principal  of  an  unauthorized 
act  of  an  agent  to  bind  the  principal,  the  latter  most 
have  had  present  to  his  mind  proper  materiabon 
which  to  exercise  his  election  (c).  It  has  been 
recently  stated  that  ^'acquiescence  and  ratification 


(m)  Woody,  Dean,  3  B.  &  S.  101. 
(x)  R.  T.  Banuley,  1  M.  &  S.  377. 
(V)  jB.  ▼.  JEdwinttotve,  8  B.  &  G.  671. 
(z)  JR.  ▼.  Chatham,  8  East,  498. 
(a)  jR,  ▼.  Trowbridge,  7  B.  &  C.  262. 

{b)  Moriarty  y.  London,  Chatham  ^  Dover  Railway  Co.,  L.  "Si.,  5 
Q.  B.  314 ;  39  L.  J.,  Q.  B.  109 ;  18  W.  R.  623. 
(c)  See  De  Buuche  v.  Alt,  L.  K.,  8  Ch.  D.  286  ;  47  L.  J.,  Ch.  381. 
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must  be  founded  on  a  full  knowledge  of  the  facts ; 
and  further,  it  must  be  in  relation  to  a  transaction 
which  may  be  valid  ia  itself  and  not  illegal,  and  to 
which  effect  may  be  given  as  against  the  party  by  his 
acquiescence  in  and  adoption  of  the  transaction"  (d). 
If  an  account  be  delivered  and  retained  for  any  time 
without  objection,  it  is  presumed  to  be  correct  (e) ; 
and  where  an  account  has  been  stated,  and  a  bill 
giv^i  for  the  amount,  the  debtor  cannot,  in  an  action 
on  the  bill,  impeach  the  charges  (/}.  An  objection 
to  one  of  several  items  in  an  account,  without  remark 
as  to  the  others,  is  evidence  of  an  admission  that 
^ey  are  correct  {g) .  A  banker's  pass  book  is  evidence 
of  acquiescence  by  the  customer  of  the  principles 
oa  which  the  accounts  are  made  up  {h) ;  but  the 
directors  of  a  buildiug  society  cannot  ratify  an  illegal 
borrowing  simply  by  returning  a  pass  book  (i).  An 
account  sent  by  a  creditor  to  a  debtor  is,  as  against 
the  sender,  evidence  of  a  contract  (k) ;  and,  even 
where  the  account,  although  made  out,  was  not  sent 
in,  a  contract  was  implied  (/).  In  an  action  by  a 
surety  against  his  principal,  it  has  been  held  that  the 

[d)  Per  Lord  Fitzgerald  in  Za  Banqm  Jaequea  Cartier  y.  Za 
^Mqw  tTEparffne,  ^.  de  Mcntrealy  L.  R.,  13  App.  Gaa.  118 ;  57 
I.  J.,  P.  C.  42. 

(«]  WiUii  T.  Jemegan,  2  Atk.  252. 

(/)  Knox  y.  WhalUy,  1  Esp.  159. 

{§)  Cheman  y.  Oourty  2  M.  &  G.  307. 

[h]  Wmanuon  y.  WiUianuon,  L.  B.,  7  Eq.  542 ;  17  W.  B.  607. 

(•)  Per  Lord  Selbome,  Blaekhum  Building  Society  y.  Cmliffe^ 
li.  B.,  21  Ch.  D.  72 ;  52  L.  J.,  Ch.  97 ;  31  W.  B.  100. 

(h)  Jforland  y.  Itaae,  20  Beay.  392. 

(I)  Bruce  y.  Gmrdm,  17  W.  B.  990. 
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imooiitradioted  statement  by  the  former  to  the  latier, 
that  he  had  paid  a  debt  by  cheque,  is  slight  eyidence 
of  payment  (m).  A  notice  to  quit  lands,  whidi  has 
been  served  and  not  objected  to,  is  evidence  against 
the  tenant  that  the  tenancy  commenced  at  the  season 
of  the  year  when  the  notice  to  quit  expires  (n).  So, 
in  use  and  occupation,  payment  of  rent  is  evidence 
of  a  holding,  and  of  its  terms  (o).  Where  a  por- 
ohaser  kept  an  abstract  and  made  an  appointment 
to  examine  the  deeds,  he  was  held  estopped  from 
afterwards  denying  the  contract  to  purchase  (p). 
The  mere  omission  to  take  legal  proceedings  is  not 
acquiescence  in  an  act  (q). 

It  is  held  that  a  party's  own  statements  are  evidence 
against  himself,  whether  they  corroborat'e  the  contents 
of  a  deed,  or  other  written  instrument,  or  not(r). 
In  such  a  case  it  has  been  decided  that  an  abstract  or 
affidavit  used  by  a  persdn  on  a  reference  before  a 
Master  to  prove  title  in  himself  may  be  received 
against  him  in  a  subsequent  litigation  (s).  The 
statement  relied  upon  must  be  distinctly  a  statement 
of  fact,  and  not  merely  an  opinion  or  inference  of 


(m)  iViVw  ▼.  Burva,  6  W.  R.  40. 

(n)  Thonuu  y.  ThomaSf  2  Camp.  647. 

(o)  JEarden  v.  Mesketh,  4  H.  &  N.  176. 

Ip)  Thomas  v.  Broum,  L.  R.,  1  Q.  B.  D.  714 ;  45  L.  J.,  Q.  B. 
811;  24W.R.  321. 

(q)  lUlwood  V.  Fulwoodf  L.  R.,  9  Ch.  D.  176;  47  L.  J.,  C!h.  469; 
88  L.  T.  380 ;  26  W.  R.  435 ;  of.  London,  Chatham  ^  JkverM- 
way  Co,  y.  BaU,  47  L.  T.,  N.  S.  413. 

(r)  Slatterie  v.  Fooley,  6  M.  &  W.  664. 

(«)  JPritehardy.  Bagthawe,  11  G.  B.  457. 
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the  deponent ;  for  in  tbe  latter  case  he  will 
estopped  (t).  This  dootrine  eeeniB  to  have 
ightly  extended  m  the  case  of  Richards  v. 
(tf),  in  which  a  question  was  raised  relative 
idmiaBibility  of  certain  depoeitione,  which  Qie 
nt  had  nsed  in  a  Ohanoery  snit,  wherein  the 
cts  were  in  issue.  Crompton,  J.,  said,  "  A 
at  knowingly  used  as  true,  hj  a  party  in  a 

justice,  is  evidence  against  him  as  an  admis- 
u  f or  a  stranger  to  the  prior  proceedings,  at 
ts,  when  it  appears  to  have  been  nsed  for  the 
rpose  of  proving  the  very  fact,  for  the  proving 
h  it  is  offered  in  evidence  in  the  subsequent 
So  it  was  held,  that  an  examined  copy  of 
I  to  interrogatories,  filed  in  the  nsual  way, 

read  in  evidence  against  the  person  making 
I  a  Bnbeeqaent  action  to  which  he  is  a  party, 
;  proof  of  his  handwriting  or  production  of 
arogatories  themselves  (x). 
iaaions  are  implied  from  the  form  of  judges' 
p) ;  from  the  attornments  inferred  from  the 
L  of  landlord  and  tenant  (s) ;  and  from  submis- 
a  distress  (a) ;  and  in  many  cases  unanswered 
are  evidence  of  the  statements  whidi  they 
I  {b) :  but  their  value  will  depend  entirely  on 


ryox  T.  Couehtaan,  11 C.  B.  100. 

).  t  B.  611. 

xi  V.  iVmfu,  L.  B„  8  Q.  B.  £36 ;  37  L.  J.,  Q.  B.  283. 

Q.  £.  202. 

for  ofStaford  v.  Till,  i  Bing.  TS. 

■wleyr.  Fitly,  7  Ex.  219. 

igy.MouJUf,  6  H.  ft  N.  2Z9i  bat  ne  fhe  rouarita.o 
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special  oiroumfitanoes.  The  mere  fact  of  fibeir  not 
having  heen  answered  will  amount  to  no  reoognitioii 
of  their  accuracy  (c) ;  but  they  will  be  receivable  in 
conjunction  with  subsequent  statements  made  with 
reference  to  them  by  the  party  to  whom  they  are 
addressed  {d). 

The  admission  in  divorce  proceedings  by  a  wife 
of  the  commission  of  adultery,  even  though  uncor- 
roborated by  other  evidence,  is  sufficient  proof  against 
herself  of  the  adultery,  provided  the  court,  after 
looking  at  the  evidence  of  such  admission  wiHi 
caution,  considers  that  her  evidence  is  trustworthy, 
and  that  it  amounts  to  a  clear,  distinct,  and  un- 
equivocal admission  of  adultery  (e). 

It  should  be  remembered  that — 

Admissions,  whether  vmtten  or  oral,  which 
do  not  operate  by  way  of  estoppel,  con- 
stitute only  primd  facte  and  rebuttable 
evidence  against  their  makers,  and  those 
claiming  under  them,  as  between  them 
and  others. 


Thus,  although  the  acknowledgment  in  the  body 
of  a  deed  of  the  consideration  money  having  been 


Lord  Hatherley  in  ChaUiaU  case,  L.  B.,  6  Oh.  266 ;  40  L.  J.,  Glu 
481 ;  29  W.  B.  453. 

{e)  See  jadgment  of  Bowen,  L.  J.,  in  Wiedmaim  r.  WulpoU^ 
L.  B.  (1891),  2  Q.  B.  639 ;  60  L.  J.,  Q.  B.  762 ;  40  W.  B  114. 

(i)  Qatkill  ▼.  8km$,  14  Q.  B.  664. 

{$)  JStobimm  r.  Bobimony  1  S.  &  T.  393. 
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is  oonclnsive  Ijetween  the  parties  (/),  a 
ndoraed  on  a  deed  was  onlj  pritnd  facie  evi- 
:  payment  until  it  was,  in  the  case  of  deeds 
I  since  the  31st  of  December,  1881,  provided. 
'  of  the  ConTeyancing  Act,  1881  {g),  that  "  a 
'or  confiideration  money  or  other  conedderation 
H>dy  of  a  deed  or  indorsed  tJiereon  shall,  in 
if  a  subsequent  purchaser  not  having  notice 
money  or  other  oonsidraation  thereby  acknow- 
X)  be  received  was  not  in  fact  paid  or  given 
or  in  part,  be  sufficient  evidence  of  the  pay- 
r  giving  of  the  whole  amount  thereof  "(i/). 
}i  indorsed  on  a  hill,  and  generally  all  parol 
,  are  only  prim&  facie  evidence  of  payment. 
been  held,  indeed,  in  an  action  by  assignees 
nkrupt's  name,  that  a  receipt  in  full  of  all 
B  by  the  nominal  plaintifF  is  conclusive  agaioBt 
^ees  {h) ;  bat  it  seems  that  this  case  is  not 
and  it  has  been  held  that  a  plaintiff  who  had 
le  defendant  a  receipt  for  sold  goods  vrith  a 
defraud  his  creditors,  was  not  estopped  &om 
;  that  DO  money  had  passed,  and  that  no  sale 
r  taken  place  (i).  Entries  of  moneys  received 
m&  facie  evidence  against  the  nuiker;  hut 
of  payments  are  not,  as  a  general  rule,  evi- 
1  his  favour,  yet  entries  of  paymenta  might 


(/)  BaktT  T.  Dtatg,  1  B.  ft  0.  7M. 
(^)  «4ft4S  Viot.  o.  41. 
(A)  Alner  t.  Gterge,  1  Camp.  392. 
(i)  Bmvt  T.  Fttlfr,  2  H.  ft  K.  T79. 
{i)  BoKt*  r.  Failtr,  mp. 
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be  80  oonneoted  wiiih  entries  of  receipts,  that  if  the 
latter  are  read  against  the  maker,  the  former  wodd 
be  admissible  in  his  favour  (/).  Under  Ord.  33,  r.  3, 
of  the  B.  8.  C,  1883,  the  court  or  a  judge  may 
direct  that,  in  taking  an  account,  the  books  of  aeoomit 
in  which  the  accounts  in  question  have  been  kept 
shall  be  taken  OBprimd  facie  evidence  of  the  troth  of 
the  matters  therein  contained. 

The  admission  of  a  partner  concerning  the 
partnership  a£Eairs,  is  evidence  against 
his  co-partners,  if  made  in  the  ordinary 
course  of  business  (m) ;  that  of  an  agent  is 
evidence  against  his  principal  ;^  and  that 
of  one  of  several  parties  jointly  interested 
is  evidence  against  the  others  or  other  of 
them. 

Thus,  the  admission  by  one  of  several  plaintifb 
who  sued  as  partners,  that  the  subject-matter  of  the 
action  was  his  own  personal  contract,  has  been  re- 
ceived as  evidence  to  bar  the  action  (n).  And  gene- 
rally, in  partnership  transactions,  the  representations, 
although  tortious  or  fraudulent,  of  a  partner  are 
binding  on  his  co-partners  (o).  So,  the  admission  of 
a  retired  partner  as  to  a  partnership  transaction 
while  he  was  in  the  firm,  is  evidence  in  an  action 

(0  Per  Kinderdey,  V.-O.,  Sswe  v.  JThitmort,  2  D.  &  8.  450. 
(m)  Partnership  Act,  1890  (53  &  54  Vict.  o.  39},  8. 15. 
(ff)  Zucas  Y.JDela  Gbur,  1  M.  &  S.  249. 
(o)  JSUtpp  T.  Latham,  2  B.  &  Aid.  795. 
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a  oontiniiiiig  paring  (p) ;  and  admiBsions 
y  ODd  partner  after  diseolution  are  admissible 
«  payment  of  a  partnership  debt  after  dis- 

a  there  is  a  joint  interest,  the  admissions  of 
rty  conoemiiig  a  material  fact  within  his 
Ige  are  generally  evidence  against  another 
'} .  Thus,  an  admission  by  one  in  hie  character 
utor  is  evidence  against  his  co-execator  («) ; 
receipt  by  one  of  two  tnisteee  is  evidence 
both(0. 

^itcomb  V.  Whiting  (m),  it  was  held  that  pay- 
l  interest  by  one  of  several  makers  of  a  joint 
veral  promissory  note  takes  it  out  of  the 
I  of  limitations  as  against  the  others;  and 
ich  payment  may  be  given  in  evidence  in  a 
e  action  gainst  any  one  of  &e  others.  It 
lo  stated  by  Lord  Mansfield  in  that  ease,  that 
hnifiedon  by  one  is  an  admission  by  all,"  By 
of  Lord  Tenterden's  Act  {x),  it  was  enacted, 
o  joint  contractor  shall  loee  the  benefit  of  the 
>  by  the  written  acknowledgment  or  promise 
ther ;  though  the  effect  of  payment  by  one  of 
oint  contractors  is  expressly  reserved  to  con- 


p)  TTaod  r.  Bradihck,  1  Taunt.  104. 

j)  FritehardT.  Draper,  1  R.  ft  M.  ISl. 

r)  Per  Le  Blanc,  }.,  S.  t.  Eardaiiekt,  II  East,  SS9. 

>)  At  T.  WaUn,  12  A.  &  E.  43. 

0  SEwiAT.  JoAiwtm,3fi.&C.421. 

n)  Don^  e62. 

<)  9  a«o.  4,  e.  14. 
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tinue  as  before  the  statute  (p) ;  but  by  the  Mercantile 

Law  Amendment  Act,  1856  (19  &  20  Vict.  c.  97, 

8.  14),  no  co-contractor  or  co-debtor,  whether  liable 

-  •  '  jointly  only,  or  jointly  and  severally,  will  lose  the 

benefit  of  the  Statutes  of  Limitation,  by  reason  only 
of  payment  of  any  principal,  interest,  or  other  money 
I  by  any  other  co-contractor  or  co-debtor. 

,  Before  the  acts  or  acknowledgment  of  one  party 

can  be  made  evidence  against  another,  it  must  be 

j  proved  that  such  a  joint  interest  existed  as  creates  an 

express  or  implied  authority  to  bind  (s).  It  is  not 
enough  that  there  should  be  a  mere  commTmity 
without  an  actual  privity  of  interest.     Thus,  the 

ff       I  courts  have  refused  to  extend  the  doctrine  of  7F%»Y(^mi 

V.  Whiting  to  the  case  of  a  payment  by  one  of  two 
joint  and  several  makers  of  a  promissory  note  as 
gainst  the  executors  of  the  other;  and  have  held 
that  such  a  payment  does  not  take  the  note  out  of 

|k  ,  the  Statute  of  Limitations  as  against  the  latter  (a). 

So,  payment  by  an  executor  of  one  of  two  sach 
makers  will  not  take  the  note  out  of  the  statute  as 
against  the  other  (i).  In  actions  of  tort,  the  ad- 
missions of  one  defendant  will  not  affect  another 
defendant.  In  settlement  cases,  however,  it  has 
been  held  that  the  declarations  of  a  rated  paiishioner 
are  evidence  against  his  own  parish  (c). 


(y)  Bra4/leld  y.  litpper,  7  Ex.  27. 
(«)  Diekifwm  ▼.  Vatp^y  10  B.  &  G.  128. 
{a)  Atkint  v.  Tredgold,  2  B.  &  G.  23. 
\b)  Slater  v.  Lawton,  1  B.  &  Ad.  396. 
\e)  R.  Y.  ffardwieke,  11  East,  678. 
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eases  of  pincipal  and  agent,  the  ordinary  mle 
»,  qui  facii  per  alium  facit  per  se :  and  the 
pal  will  be  affected  by  the  admissions  oi  his 
,  BO  far  as  they  are  within  the  scope  of  his  antho- 
but  not  when  they  exceed  it  {d).  Thus,  it  has 
aid: — "When  it  is  proved  that  A.  ia  agent  of 
laterer  A.  does,  or  says,  or  writes  in  the  making 
ontract  as  agent  of  B.,  is  admissible  in  evidence 
se  it  is  part  of  the  contract  which  he  makee  for 
id  therefore  binds  B."  (e) ;  and  the  prineipal'B 
ty  towards  third  parties  cannot  be  restricted 
ly  private  arrangement  between  him  and  his 
(/).  Evidence  of  an  interpreter's  version  of 
ent's  language  is  primd  facie  correct,  and  is 
ice  against  the  principal  without  calling  the 
■reter  [3). 

the  language  of  a  well-known  writer  (A),  "  the 
entation,  declaration,  and  admissioD  of  the 
does  not  bind  the  priudpal  if  it  is  not  made 
)  Twy  time  of  the  contract  but  upon  another 
on,  or  if  it  does  not  concern  the  subject-matter 
)  contract,  but  some  other  matter  in  no  degree 
^g  to  the  re»  gesicB."  Thus,  a  letter  from 
^nt  to  his  principal,  contuning  merely  an 
at  of  his  transactions,  is  not  evidence  t 


•feat  Wetltm  Saihoay  Co.  y.  WiUu,  IS  C.  B.,  N.  S.  748. 
er  Oibbs,  C.  J.,  LaiigAeni  t.  Albtutt,  i  Taunt.  SI9. 
Kaadiek  T.  JlarihaU,   18  C.  B.,  H.  S.  S2B;   Biatmit  i 
,  L.  R.,  1  Q.  B.  07 ;  35  L.  J.,  Q.  B.  20 ;  14  W.  R.  1. 
\tid  T.  Boikiru,  6  E.  &  B.  9S3. 
itinj  an  Agenof,  {  136. 
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the  latter  {i) ;  but  where  an  agent,  within  the  scope 
of  his  authority,  wrote  to  his  principals  that  he  had 
received  a  sum  of  money  on  their  account,  and  they 
replied,  giving  directions  as  to  its  disposition,  it 
was  held  that  the  agent's  statement  so  recognized 
was  evidence  that  the  principals  had  received  the 
money  (k). 

A  principal  will,  of  course,  not  be  prejudiced  by 
the  unauthorized  admission  of  his  agent.  Thus,  in 
detinue  for  goods  against  a  pawnbroker,  to  prove 
possession,  evidence  was  rejected  of  a  statement  by 
the  defendant's  shopman,  that  it  was  a  hard  case 
on  his  master,  who  had  advcmced  money  on  the 
goods.  It  was  held  that  such  a  statement  was  not 
within  the  scope  of  the  shopman's  authority;  and 
Tindal,  C.  J.,  said : — "  It  is  dangerous  to  open  the 
door  to  declarations  by  agents  beyond  what  the  cases 
have  already  done.  The  declaration  itself  is  evi- 
dence against  the  principal,  not  given  upon  oath;  it 
is  made  in  his  absence,  when  he  has  no  opportunity 
to  set  it  aside,  if  incorrectly  made,  by  any  observa- 
tion, or  any  question  put  to  the  agent Evi- 
dence of  such  a  nature  ought  always  to  be  kept 
within  the  strictest  limits  to  which  the  cases  have 
confined  it"  (/). 

It  is  not  necessary  to  call  the  agent  to  prove  his 
admissions  (m) ;  and  in  tort  the  statements  of  an 


} 


(t)  Langhom  v.  Allnutt,  4  Taunt.  511. 
(k)  Coaiea  y.  Bainbridge,  6  Bing.  68. 
(l)  Garth  y.  Howard^  8  Bing.  463. 
(m)  Irving  y.  Motley^  7  Bing.  643. 
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ted  agent  of  the  defendant  as  to  the  subjeot- 
of  the  action,  have  been  received  'without  the 
leing  called  (n). 

>Btook  companieB  are  bound  by  the  oontraota 
'  diieotoiB  and  other  agents  acting  vithin  the 
t  their  authority;  but  when  a  contract  entered 
the  direotora  of  a  company  is  ullra  vires  of  that 
y,  as  being  against  its  memorandum  of  associa- 
>t  only  is  it  not  binding  on  that  company,  but 
it  be  made  buidiog  by  being  ratified  by  the 

body  of  shareholdars  (o).  A  company  cannot 
,  oontraot  entered  into  on  its  behalf  previous 
i^pstration  {p).  The  statementB  of  a  chairman 
^rs,  at  a  meeting  of  the  company,  are  not 
ons  of  the  company  (j). 

icy  most  be  proved  before  the  udnuBsions  can 
ved ;  though  comparatively  slight  evidence  is 
I  eaprimd  facie  evidence  of  authority.  Thus, 
e  authority  to  sign  a  guarantee,  evidence 
e  agent,  the  defendant's  son,  had  signed  iat 
endant  in  three  or  four  instances  and  accepted 
ras  held  BufBoient  primd  fade   evidence  of 

if).  So,  production  of  a  writ  purporting  to 
ed  by  the  plaintiff's  town  agent,  coupled  with 
)t  for  the  sum  daimed,  purporting  also  to  be 


ilm  V.  St.  Thmuu't  Eo^al,  4  H.  &  K.  62S,  o. 
Uwy  Sailicay  Carriagt  Co.  v.  Riche,  L.  B.,  7  £.  &  I.  66B ; 
Ei.  ISfi;  aiW.  E.  794. 

irwr  T.  Baxter,  h.  R.,  2  C.  P.  174 ;  Ifi  W.  K.  278. 
Tt  Bnaia  Mining  Co.,  L.  B.,  22  Ch.  D.  693;  52  I>.  3.,  Ch. 
W.  B.  425. 
mm  T.  rinet,  2  Stsik.  308. 
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signed  by  suoh  agent,  has  been  leoeiyed  to  prove  a 
plea  of  pajonent  («). 

The  admissions  of  agents  are  receivable  in  criminal 
oases,  but  only  to  supply  a  link  in  the  evidenoe. 
Thus,  on  Lord  Melville's  trial  for  embezzlement, 
evidenoe  was  received  of  a  receipt  of  public  money 
by  an  authorized  agent,  to  show  that  the  money  nas 
actually  received.  Lord  Erskine  said : — "  The  &rd 
steps  in  the  proof  of  the  charge  must  advance  ly 
evidence  applicable  alike  to  civil  and  criminal  casei; 
for  a  fact  must  be  established  by  the  same  evidenm^ 
whether  it  is  to  be  followed  by  a  civil  or  crimind 
consequence ;  but  it  is  a  totally  different  question,  in 
the  consideration  of  criminal  justice,  as  distinguished 
from  civil,  how  the  noble  person  now  on  trial  may 
be  affected  by  the  fact,  when  so  established.  The 
receipt  by  the  paymaster  would  in  itself  involve  him 
civilly,  but  could,  by  no  possibility,  convict  him  of  a 
crime"  (^).  Where  the  wife  of  a  prisoner  charged 
with  receiving  stolen  goods  had  made  out  a  list  of 
goods  and  prices  at  his  request,  and  subsequently 
handed  it  to  the  police  in  his  presence,  it  was  held 
that  such  list  could  be  given  in  evidence  against  the 
prisoner  (w). 

The  instructions  of  a  principal  to  his  agent  are  not 
evidence  in  an  action  on  a  contract  against  a  third 
party,  unless  it  be  shown  that  they  were  oommuni- 


(«)  JTBary  v.  Alderaon,  2  M.  &  Rob.  127. 
(<)  29  How.  St.  Tr.  746. 

(«)  £,  V.  Malloty,  L.  B.,  13  Q.  B.  D.  83 ;  63  L.  J.,  M.  C.  IW; 
82W.  R.  721. 
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cated  to  the  latter  (x).  The  admissioiis  of  an  infant 
are  not  evidence  against  him  (y) ;  nor,  generally,  are 
the  admissioiis  of  a  guardian,  or  next  friend,  eyidence 
against  an  infant  who  sues  by  him  (2). 

A  solicitor  is  presumed  to  have  authority  for  what- 
ever he  may  say  or  do  on  behalf  of  his  client :  and 
bis  authority  to  make  admissions  in  an  action  will  be 
implied  when  he  has  been  proved  to  be  the  solicitor 
on  the  record  (a).  In  Young  v.  WHght  (6),  Lord 
Ellenborough  said : — "  If  a  fact  is  admitted  by  the 
attorney  on  the  record  with  intent  to  obviate  the 
necessity  of  proving  it,  he  must  be  supposed  to  have 
authority  for  the  purpose,  and  his  client  will  be  bound 
by  the  admission ;  but  it  is  clear  that  whatever  the 
attorney  says  in  the  course  of  conversation  is  not  evi- 
dence in  the  cause  "  (c). 

Where  an  attorney  on  the  record  gave  the  follow- 
ing undertaking  :  ^'  I  hereby  undertake  to  appear  for 
A.  and  B.,  joint  owners  of  the  sloop  Arundely^  &c., 
this  was  held  sufficient  primd  facie  evidence  that  A. 
and  B.  were  such  joint  owners  (d) ;  but  an  admission 
before  action  by  an  attorney  who  afterwards  appeared 
on  the  record,  has  been  held  insufficient,  without 
proof  that  he  was  authorized  at  the  time  to  make  the 


■  • 


{z)  Smethurtt  ▼.  Taylor,  12  M.  &  W.  645. 
(y)  ffolden  y.  Meam,  1  Beav.  455. 

(2)  CowUnff  Y.  £fyf  2  Stark.  366 ;  a.  y.  Jamt  y.  HaiJUldy  1  Strs. 
648. 
(a)  Oaintford  y.  Grammar,  2  Camp.  9. 
{b)  I  Gamp.  159. 

(«]  See  I*et€h  y.  Lyon,  9  Q.  B.  147. 
(d)  Marshall  y.  Clif,  4  Camp.  133. 
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admission  (e).  An  admission  by  a  solicitor's  oleik  or 
agent  is  as  valid  as  an  admission  hj  the  solicitar  (/). 
Where  the  defendant's  attorney,  after  a  oontroreisf 
had  arisen,  admitted  in  oonversation  with  the  plain- 
tiffs attorney  that  his  client's  title  was  under  B.,  and 
ended  with  B.,  and  the  plaintiff  claimed  as  a  remain- 
derman after  B.,  this  was  held  to  be  a  good  admis- 
sion of  B.'s  title  (g).  So,  in  an  action  on  a  bill,  an 
admission  by  the  defendant's  attorney  that  the 
acceptance  was  in  his  client's  handwriting  is  eyidenoe 
of  acceptance  without  production  of  the  bill  (A). 

It  has  been  said  that  if  the  parties  have  a  particnlar 
controversy,  and  it  seems  plain  that  a  certain  fact  is 
admitted,  the  jury,  as  men  of  common  sense,  may 
draw  the  same  conclusion  as  to  that  fact  as  if  it  "weie 
formally  proved  before  them  {%) ;  and  therefore  it  has 
been  suggested  that  if  counsel  opens  statements  which 
he  does  not  prove,  the  opposite  party  may  treat  them 
as  admissions ;  but  this  doctrine  has  been  disputed  in 
a  later  case  (k).  Generally  counsel  have  authority 
to  make  all  admissions  in  civil  cases,  which  they  may 
think  proper  in  the  conduct  of  a  case :  and  aoooid- 
ingly  a  special  case  signed  by  counsel  on  eadi  side, 
at  a  former  trial,  has  been  held  evidence  of  all  the 


(e)  WagiUffy.  WiUon,  4  B.  &  Ad.  339. 
(/)  Tayhr  v.  Williams,  2  B.  &  Ad.  846. 
(^)  Dorrett  v.  Meuz,  15  C.  B.  142. 
(A)  Chaplin  t.  Levy,  9  Ex.  531. 
(i)  Per  Alderaon,  B.,  Siraey  v.  Slake,  1  M.  &  W.  173. 
{k)  Dufunmbe  v.  DanieU,  8  0.  &  P.  222 ;  Bed  of.  MaehOl  t.  JW», 
1  C.  &  K.  682 ;  Darhy  v.  Ousley,  1  H.  &  N.  1. 
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iiereiii  stated,  at  a  sabaequflut  trial  (/) ;  but 
y  and  lees  formal  admiaeioDs  by  oounsel  at 
er  trial  are  not  evidence  on  a  aubeequent 
).  When  oounsel  'with  the  authority  of  their 
oousent  to  an  order  the  clients  cannot  arbi- 
mthdra'w  such  consent  (»).  In  criminal  cases 
irs  that  solicitors  have  no  authority  to  make 
ana ;  and  it  seema  that  not  even  oounsel  have 
thority  (o). 

fe  has  no  implied  authority  to  make  admi»- 
1  prejudice  of   her  husband's  rights,   even 

he  may  poasess  suoh  rights  jure  uxoris  {p) ; 

her  admission  of  a  tort  committed  by  her  be 
a  eridence  to  affect  her  husband  in  an  action 
ch  he  is  liable  for  costs  and  damages  (j). 
a  wife  was  carrying  ou  buainras  at  a  distance 
a  husband,  it  was  held  that  her  admission  as 
imount  of  rent,  and  the  terms  of  tenancy,  was 
lenoe  of  the  facts  against  him,  in  repleyin  by 
ainst  his  landlord.  Alderson,  B.,  aaid : — "A 
Lunot  bind  her  hoBbaud  by  her  admissions, 
they  fall  within  the  scope  of  the  authority 
she  may  be  reasonably  presumed  to  have 
.  from  him ;  and  where  she  is  carrying  on  a 


■  Wart  T.  WooUa/,  B.  &  M.  4;  Swii^m  y.  Swin/en,  18 

S. 

'■Udf»  V.  Sent,  S  Ring.  119, 

trtvy  V.  Croydon  Sural  Sanilan/  Autharitg,  L.  B.,  2S  Ch. 

;  o3  L.  J.,  Ch.  707 ;  32  W.  B.  389. 

T.  ThomhiU,  8  C.  S  P.  675. 

ban  T.  FritchtU,  6  T.  R.  681. 

MT.  WkU>,  7T.  R.  112, 
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trade,  if  it  be  necessary  for  that  purpose  that  sha 
should  have  suoh  a  power,  she  may  be  his  agent  to 
make  admissions  with  respect  to  matters  connected 
with  the  trade Here  it  could  not  be  neces- 
sary, for  the  purpose  of  carrying  on  the  business  of 
the  shop,  that  she  should  make  admissions  of  an 
antecedent  contract  for  the  hu*e  of  the  shop  "  (r). 
Whenever  it  can  be  inferred,  from  the  antecedents  of 
a  case,  that  a  wife  had  an  express  or  implied  autho- 
rity, as  an  agent,  to  bind  her  husband,  her  admis- 
sions will  affect  him  («) .  Thus,  in  an  action  against  a 
husband  for  goods  supplied  to  his  wife,  the  juiy 
ought  not  only  to  be  asked  whether  the  goods  were 
necessaries,  but  also  whether  the  wife  had  authority 
to  buy  {t) ;  for  a  wife  has  no  origiual  authority  to 
pledge  her  husband's  credit  at  all  (u).  Where  the 
business  is  such  as  is  usually  transacted  by  women,  a 
wife's  admission  concerning  it  has  been  receivedagaiiist 
her  husband  {x) ;  and,  as  regards  her  separate  pro- 
perty, the  admissions  of  a  married  woman  are  on  the 
same  footing  as  if  she  were  unmarried. 

Admissions  by  a  principal  are  not  eyidence  against 
a  surety,  imless  connected  and  contemporaneous  ^th 
the  original  transaction.  Thus,  a  surety  by  bond  for 
the  conduct  of  a  clerk  has  been  held  not  bound  hy 
the  admissions  of  the  clerk  that  he  had  embezzled 


(r)  Meredith  y.  Footner,  11  M.  &  W.  202. 
(«)  Mahby  y.  Scott^  2  Sm.  L.  C. 

(0  Heid  y.  Teakle,  13  C.  B.  627 ;  cf.  Jollef/  y.  JReet,  15  C.  B., 
N.  S.  628. 

(u)  Eeneaux  y.  Teakle,  8  Ex.  680. 
(2^)  Anon.^  1  Str.  527. 
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(y) ;  nor,  on  a  guarantee  to  pay  for  goods, 
lorety  bound  by  the  admission  of  his  principal 
aiiTeiy  (2).  Receipts  in  the  books  of  a  deceased 
T  or  clerk  are  evidence  against  a  sorety,  as 
tions   in  the  oonrBe  of  busiuees  or  against 

Uy,  it  is  to  be  observed  that  the  whole  of  a 
mt,  whether  verbal  or  in  writing,  containing 
lisslon  is  to  be  received  together.  It  will  not  be 
Bsible,  beoaose  portions  of  it  contain  hearsay ; 
I  fact  wiU  be  matter  of  comment  by  the  jndge 
iry,  and  he  will  also  remind  tbem  that  it  is 
nty  to  consider  the  whole  statement,  although 
saion  in  this  respect  will  not  vitiate  a  verdict, 
ipear  that  the  whole  admission  has  been  other- 
-ought  fairly  before  them. 
arty  against  whom  a  deed  is  prodnoed  has  a 
o  inast  on  the  whole  deed  being  read.  But 
lated  document  may  nevertheless  be  given  in 

"(»)■ 

Payment  into  Court. 

effect  of  payment  into  court  as  an  admission  of 
y  18  now  governed  by  Order  22  of  the  B.  8.  C, 

Bole  1  of  that  Order  is  as  follows : — "  Where 
tioD  is  brought  to  recover  a  debt  or  damages, 


MitA  T.  WhitliHffiam,  S  C.  ft  F.  TS. 

Kmt  T.  SetUlie,  1  C.  ft  P.  S94. 

iddUtoH  T.  Milien,  10  B.  ft  0.  317 ;  WiUmanh  t.  G^orgt,  S 

fiSS. 

<rd  IWmIw(«w<i  t.  Xmmm,  9  0.  ft  F.  776. 
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any  defeDdant  may,  before  or  at  the  time  of  deliTer- 
ing  his  defence,  or  at  any  later  time  by  leave  of  ihe 
court  or  a  judge,  pay  into  court  a  sum  of  money  by 
way  of  satisfaction,  which  shall  be  taken  to  admit 
the  claim  or  cause  of  action  in  respect  of  which  the 
payment  is  made,  or  he  may,  with  a  defence  denying 
liability  (except  in  actions  or  counter-claims  for  Hbel 
or  slander),  pay  money  into  court  which  shall  be 
subject  to  the  provisions  of  rule  6.  Provided  that 
in  an  action  on  a  bond  under  the  statute  8  &  9 
Will.  3,  c.  11,  payment  into  court  shall  be  admissible 
to  particular  breaches  only  and  not  to  the  whole 
action." 

Eule  6  is  as  follows : — "  When  the  liability  of  tiie 
defendant  in  respect  of  the  claim  or  cause  of  action 
in  satisfaction  of  which  the  payment  into  court  has 
been  made,  is  denied  in  the  defence,  the  following 
rules  shall  apply:  (a)  The  plaintiff  may  accept  in 
satisfaction  of  the  claim  or  cause  of  action  in  respect 
of  which  the  payment  into  court  has  been  made,  the 
sum  so  paid  in,  in  which  case  he  shall  be  entitled 
to  have  the  money  paid  out  to  him  as  hereinafter 
provided,  notwithstanding  the  defendant's  denial  of 
liability,  whereupon  all  further  proceedings,  in  respect 
of  such  claim  or  cause  of  action,  except  as  to  costs, 
shall  be  stayed ;  or  the  plaintiff  may  refuse  to  accept 
the  money  in  satisfaction  and  reply  accordingly,  in 
which  case  the  money  shall  remain  in  court  subject 
to  the  provisions  hereinafter  mentioned,  (b)  If  the 
plaintiff  accepts  the  money  so  paid  in,  he  shall,  after 
service  of  such  notice  in  the  form  No.  4  in  Appen* 
dix  B.,  as  is  in  rule  7  mentioned,  or  after  deliveiy  d 
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a  reply  aooepting  the  money,  be  entitled  to  have  the 
monej  paid  out  to  himself  on  request,  or  to  his  soli- 
oitor  on  the  plaintrETs  written  authority,  unless  the 

.i  ecmrt  or  a  jndge  shall  otherwise  order,  (c)  If  the 
plaintLff  does  not  accept  in  satisfaction  of  the  daim 
or  cause  of  action  in  respect  of  which  the  payment 

t  into  court  has  been  made,  the  sum  so  paid  in,  but 
proceeds  with  the  action  in  respect  of  such  claim  or 
cause  of  action  or  any  part  thereof,  the  money  shall 
remaiu  in  court  and  be  subject  to  the  order  of  the 
court  or  a  judge,  and  shall  not  be  paid  out  of  court 
except  in  pursuance  of  aa  order.  If  the  plaintiff 
prooeeds  with  the  action  in  respect  of  such  daim  or 
cause  of  action  or  any  part  thereof,  and  recoyers  less 
than  the  amount  paid  into  court,  the  amount  paid  in 
shall  be  applied,  so  far  as  is  necessary,  in  satisfaction 
of  the  plaintifi's  claim,  and  the  balance  (if  any)  shall 
under  such  order  be  repaid  to  the  defendant.  If  the 
defendant  succeeds  in  respect  of  such  claun  or  cause 
of  action,  the  whole  amount  shall,  under  such  order, 
be  repaid  to  him.'' 

Admissions  without  Pr^udice, 

An  admission  cannot  be  given  in  evidence  against 
a  party  who  has  made  it  with  a  declaration  or  iu- 
iimation  that  it  is  to  be  regarded  as  confidential,  or 
without  prejudice,  nor  can  the  answer  to  such  a 
communication,  even  though  not  guarded  by  similar 
words  {c) ;  for,  when  a  coirespondence  begins  with  a 
letter  written  "  without  prejudice,"  that  covers  the 

{e)  Faddoek  t.  Farretter,  3  H.  &  G.  903. 
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whole  (d).  When  a  letter  was  written  by  the  plain- 
tiff's  solicitors  to  the  defendant  with  proposals  for 
a  oompromise,  but  not  expressed  to  be  ^'  without  pre- 
judice," and  it  was  followed  in  a  day  or  two  by 
another  letter  from  the  solicitors  to  the  effect  that 
their  communications  were  intended  to  be  ^*  without 
prejudice  to  the  plaintiff's  legal  and  other  rights," 
it  was  held  by  Hall,  V.-C,  that  the  second  letter 
protected  the  first  and  also  subsequent  letters  from 
being  used  in  evidence  (e).  It  must  appear  distmctiy 
that  the  communication  was  meant  to  be  confidential ; 
and  an  offer  of  compromise,  tmaccompanied  by  any 
such  qualification,  is  strictly  receivable  in  the  nature 
of  an  admission  (/).  When  an  offer  is  made  in  a 
letter  written  without  prejudice,  and  such  offer  is 
accepted  (^),  or  when  an  admission  is  made  in  such 
letter  subject  to  a  condition,  and  sudi  condition  has 
been  performed  (A),  the  letter  can  be  used  in  evidence 
against  the  writer,  notwithstanding  that  it  was 
written  "without  prejudice."  With  these  excep- 
tions, nothing  which  is  written  or  said  without  pre- 
judice, can  be  used  as  evidence  without  the  consent 
of  both  parties  (t). 


(d)  Re  Marria,  44  L.  J.,  Bkoj.  33. 
W  Feaeoek  v.  Sarper,  26  W.  B.  109. 
(/)  WaUace  y.  Small,  M.  &  H.  446. 

i})  In  re  Miver  Steamer  Co,,  L.  B.,  6  Gh.  822 ;  19  W.  B.  1130. 
(A)  Soldeuwrth  y.  IHmtdale,  19  W.  B.  798. 
(i)  Walker  y.  Wiltahire,  L.  B.,  23  Q.  B.  D.  337 ;  58  L.  J.,  Q.  B. 
601 ;  37  W.  B.  723. 


ADHUiSlOKS. 


Admissions  be/ore  Searing  or  Trial. 
rder  to  save  expense  and  facilitate  prooeedings, 
□al  and  rigbt  for  each  party,  prerions  to  trial, 

on  the  oppomte  party  to  make  Tarions  ad- 
18,  by  which  the  p&rty  so  admitting  cannot  be 
Iced,  and  to  which  therefore  he  cannot  reason- 
bjeot.  These  admissionB  are  now  regulated 
quired  by  Ord.  33  of  the  R.  S.  C,  1883, 
provides  that — 

le  1.  Any  party  to  a  cause  or  matt«r  may 
itioe,  by  his  pleading,  or  otherwise  in  writing, 
)  admits  the  truth  of  the  whole  or  any  part  of 
B  of  any  other  party. 

le  2.  Either  party  may  call  upon  the  other 
o  admit  any  document,  saving  all  just  excep- 
and  in  case  of  refusal  or  neglect  to  admit,  after 
>tice,  the  costB  of  proving  any  such  document 
3  paid  by  the  party  so  neglecting  or  refnaing, 
cr  the  result  of  the  cause  or  matter  may  be, 
at  the  trial  or  hearing  the  court  or  a  judge 
trtify  that  the  refusal  to  admit  was  reasonable; 

ooeta  of  proving  any  document  shaU  be  allowed 
such  notice  be  given,  except  where  the  omission 
)  the  notice  is,  in  the  opinion  of  the  taxing 

a  saving  of  expense." 

de  4.  Any  party  may,  by  notice  in  writing,  at 

ne  not  later  than  nine  days  before  the  day  for 

notice  of  trial  has  been  given,  call  on  any 
Mrty  to  admit,  for  the  purposes  of  the  cause, 
',  or  issue  only,  any  specifio  fact  or  facts  men- 

in  such  notice.    And  in  case  of  refusal  or 
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negleot  to  admit  the  same  within  six  days  after 
servioe  of  saoh  notice,  or  within  sach  further  time  as 
may  be  allowed  by  the  oourt  or  a  jndge,  the  ooats  of 
proving  sach  fact  or  facts  shall  be  paid  by  the  party 
00  neglecting  or  refusing,  whateyer  the  result  of  the 
cause,  matter,  or  issue  may  be,  unless  at  the  trial 
or  hearing  the  court  or  a  judge  certify  that  the 
refusal  to  admit  was  reasonable,  or  unless  the  oourt 
or  a  judge  shall  at  anytime  otherwise  order  or  direct 
Provided  that  any  admission  made  in  pursuanoe  of 
such  notice  is  to  be  deemed  to  be  made  only  far  the 
purposes  of  the  particular  cause,  matter,  or  issue,  and 
not  as  an  admission  to  be  used  against  the  party  on 
any  other  occasion  or  in  favour  of  any  person  other 
than  the  party  giving  the  notice :  provided  also,  that 
the  court  or  a  judge  may  at  any  time  allow  any 
party  to  amend  or  withdraw  any  admission  so  made 
on  such  terms  as  may  be  just." 

''  Bule  6.  Any  person  may  at  any  stage  of  a  oause 
or  matter,  where  admissions  of  fact  have  been  made, 
either  on  the  pleadings  or  otherwise,  apply  to  tiie 
oourt  or  a  judge  for  such  judgment  or  order  as  upon 
such  admissions  he  may  be  entitled  to,  without 
waiting  for  the  determination  of  any  other  question 
between  the  parties ;  and  the  court  or  a  judge  maj, 
upon  such  application,  make  such  order,  or  give  sock 
judgment,  as  the  court  or  judge  may  think  just 

'^  Eule  7.  An  afGidavit  of  the  solicitor  or  his  deAi 
of  the  due  signature  of  any  admissions  made  in 
pursuance  of  any  notice  to  admit  documents  or  faots, 
shall  be  sufficient  evidence  of  such  admissioiifli  if 
evidence  thereof  be  required. 
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lie  8.  Notioe  to  prodnoe  doomnents  shall  be  in 
rm  No.  14  in  Appendix  B.,  'with  such  variBitions 
omstonceB  may  reqnire.  An  affidavit  of  the 
r,  or  his  olerb,  of  the  service  of  any  notioe  to 
B,  and  of  the  time  when  it  was  served,  mth  a 
f  the  notice  to  produce,  shall  in  all  oases  be 
at  evidence  of  the  service  of  the  notioe,  and  of 
le  when  it  vaa  served."  The  object  of  this 
to  enable  secondary  evidence  of  the  doomnents 
given  at  the  trial  if  they  are  not  produoed 
at  to  the  notioe. 

)  4  is  new;  bnt  Bule  3  is  subetantiaUy  the 
8  OrcL  32,  r.  2  of  the  E.  S.  0.,  1875,  and  is 
milar  to  the  praotioe  existing  prior  to  1875 
the  Common  Iaw  Prooednre  Aot,  1852,  and 
lanoery  Amendment  Aot,  1858.  Under  those 
t  was  held  that  a  party,  by  admitting  a  docu- 
loee  not  thereby  in  any  way  recognize  its  legal 
Y,  but  merely  enables  the  opposite  party  to 
36  wit^  the  nsual  evidence  which  would  oUier- 
a  neoesBory  to  bring  it  before  the  ooort.  Thus, 
a  party  admitted  hie  signature  to  a  bill  of 
Lge,  he  was  still  allowed  to  object  to  the 
aenoy  of  the  stomp  {k) ;  and  an  admission  on 
of  certain  documents  which  were  desoribed  as 
of,  or  extracts  from,  certain  original  dooomenta, 
eld  not  to  make  sudi  copies  evidence,  in  the 
»  of  suffident  reason  for  the  non-production  of 
iginals  (/).    An  admission  of  a  bill  of  exchange 

(J)  ran*  T.  Whittinglat,  2  Dowl.,  N.  B.  767. 
(0  Sharpt T.  Zanie,  It  A.  ft  E.  806. 
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drawn  by  the  plaintifi,  directed  to  the  defendaatB, 
**  and  accepted  by  one  H.  B.  for  the  defendant,"  was 
held  to  estop  the  defendants  from  disputing  H.  B.'s 
authority  to  accept  (m) ;  and  it  has  been  held  thati 
after  admission  of  a  deed,  no  objection  can  be  taken 
to  an  erasure  or  interlineation  which  may  afterwaids 
appear.    In  such  a  case,  where  the  defendant  objected 
-at  trial  to  an  unexplained  interlineation  which  had 
been  admitted  without  objection,  Coleridge,  J.,  said: — 
*^  Before  a  party  admits  a  deed  it  is  produced  to  him 
for  the  very  purpose  of  enabling  him  to  inspect  it, 
and  say  whether  he  objects  to. its  admission  in  the 
form  in  which  it  appears  to  be  written.    Here  it 
must  be  considered,  either  that  the  defendant  really 
admitted  that  the  deed  was  correct,  and  the  inter- 
lineation no  objection,  or  that  the  admission  was 
made  with  the  dishonest  intention  of  entrapping  the 
plaintiff;   and  as  it  must  be  presumed  that  the 
-defendant  acted  upon  the  inspection  of  the  deed 
upon  which  he  had  a  right  to  act,  I  think  the  objec- 
tion has  been  waived  under  the  notice  to  admit "  (»)• 
Where  there  is    a  variance  in  date  between  the 
document  admitted  and  that  which  is  produced,  it 
will  be  immaterial,  unless  the  opposite  party  have 
been  misled  by  it  (o) ;  but  it  ought  to  be  shown  that 
the  document  admitted  and  that  produced  are  the 
same  (p). 


(m)  Wilkes  y.  ffopkina,  1  C.  B.  737. 
(ft)  Freeman  v.  Steggal,  14  Q.  B.  202. 
(o)  Field  y.  Fleming,  6  Dowl.  450. 
Ip)  Clay  y.  Thaekrah,  9  0.  &  P.  47. 
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The  courts  will  not  sanction  any  agreement  for 
an  admission  by  which  any  of  the  known  principles 
of  law  are  evaded.  No  efiect,  therefore,  will  be 
given  to  an  agreement  to  waive  an  objection  arising 
from  a  deed  not  having  been  stamped  (q). 

OnL  18,  r.  4  of  the  Connty  Court  Eules,  1889, 
contains  the  following  provision : — "  Where  a  party 
desires  to  give  in  evidence  any  document,  he  may, 
not  less  than  five  clear  days  before  the  trial,  give 
notice  to  any  other  party  in  the  action  who  is  com- 
pebemt  to  make  admissions,  requiring  him  to  inspect 
and  admit  such  document ;  and  if  such  other  party 
sball  not,  within  three  days  after  receiving  such 
notice,  make  such  admission,  any  expense  of  proving 
the  same  at  the  trial  shall  be  paid  by  him,  whatever 
be  the  result  of  the  action,  unless  the  court  shall 
otherwise  order,  and  no  costs  of  proving  any  document 
sball  be  allowed  unless  such  notice  shall  be  given, 
except  in  cases  where,  in  the  opinion  of  the  registrar, 
the  omission  to  give  such  notice  has  been  a  saving  of 
expense." 
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{q)  Owen  ▼.  Thomas,  3  IC.  &  K  367. 
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CHAPTER  XVn. 


CONFESSIONS. 


As  in  civil  controyersies  the  admissions  of  partatf 
are  received  against  their  makers,  so  in  criniinal 
trials  the  confession  of  a  prisoner  is  held  to  be  en- 
dence  against  him  of  a  high  nature;  bnt  anoe  a 
person  charged  with  a  crime  maj  be  induced  bj 
his  situation  either  to  criminate  himself  untnilj, 
under  the  influence  of  excitement  and  terror,  or 
trusting  to  a  promise  of  forgiveness  by  a  prosecutor, 
or  other  person  who  may  be  presumed  to  have  a 
power  of  pardoning,  it  has  long  been  the  policy  of 
the  criminal  law  to  reject  evidence  of  every  confesaion 
or  statement  by  a  prisoner,  which  has  been  mads 
under  the  pressure  of  any  species  of  physical  or 
moral  duress.  Whenever,  therefore,  at  a  oiminal 
trial,  there  appears  to  be  ground  of  reasonable  sus- 
picion that  a  confession  of  guilt  has  been  elicited 
from  a  prisoner  by  a  threat  of  punishment,  in  the 
event  of  a  refusal  to  confess,  or  by  a  promise  of  fo^ 
giveness,  on  condition  of  confessing,  the  court  will 
inquire  strictly  into  the  antecedent  circumstances  of 
the  statement  which  is  to  be  tendered,  and  will  not 
receive  it  unless  it  appear  to  have  been  the  free  and 
voluntary  declaration  of  the  prisoner.  The  rule,  as 
now  recognized,  is  the  following : 

The  statement  of  a  prisoner  as  to  the  cir- 


OONFSSBIOMS. 


nunstaDces  of  a  crime  with  which  he  is 
charged  is  evidence  against  himself,  un- 
less it  have  been  elicited  from  him  by  a 
person  who  had  at  the  time,  actually  or 
presumably,  power  to  forgive,  and  in- 
duced the  prisoner  to  confess,  by  hold- 
ing out  to  him  an  offer,  or  prospect  of, 
foig:ireness. 

:^  is  the  existing  rale  as  confirmed  hy  a  series 

S.  T.  Saldty  (a),  Xx>r(I  Campbell,  0.  J.,  said : 
?he  rule  Beems  to  be  this: — If  there  be  any 
II7  advantage  held  out  to  the  aooused  to  be 
aed  hj  confession,  or  any  barm  threatened  to 
i  be  refuaes  to  confess,  any  statement  made  by 
in  consequence  of  any  sncb  inducement  must 
jeDt«d.  The  reason  for  Una  rule  I  take  to  be, 
bat  the  law  supposes  that  what  is  said  after 
inducement  is  false,  but  that  the  prisoner  may 

said  something  under  a  bias,  and  that  it  is  not 
rely  voluntary  confession."  Pollock,  C.  B.,  in 
ime  case,  said: — "By  the  law  of  England  every 
Bsion  to  be  used  against  a  prisoner  must  be  a 
Ltaiy  ooufeesion.     Every  inducement  held  out 

person  in  authority  will  render  a  confession 
aisaible ;  and  the  oases  have  gone  very  far  as  to 
ire  persons  in  authority." 

these  grounds  a  oonfession  will  he  inadmissible 

it  has  been  obtained  by  any  threat  or  promise 


(«)  2  Deo.  430. 
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of  favour  held  out  by  a  proseoutor  or  his  vnle  (b) ; 
by  the  prisoner's  master  or  mistress  when  the  crime 
has  been  oommitted  against  either  of  them,  but  not 
otherwise  (c) ;  by  the  attorney  of  suoh  person  in 
authority ;  by  a  constable,  or  any  one  acting  under 
a  constable  {d) ;  and  especiaUy  by  a  magistrate  {e). 
The  mere  presence  of  a  constable,  however,  is  no6 
enough,  if  he  does  not  interfere  in  giving  the  advice 
or  holding  out  the  inducement  (/). 

The  inducement  must  be  held  out  by  a  peison  who 
is  in  authority,  and  who  has  presumably  power  to 
forgive;  and  therefore,  where  a  maid-servant  was 
indicted  for  child  murder,  a  confession  elicited  from 
her  by  her  mistress  was  held  admissible,  because  the 
crime  was  in  no  way  connected  with  the  manage- 
ment of  the  house,  and  there  was,  tiierefore,  no 
probability  that  the  mistress  or  her  husband  would 
prosecute  in  it  {g).    So,  too,  when  a  confession  is 
elicited  by  an  inducement  held  out  by  a  non-resident 
daughter  of  a  prosecutor,  it  appears  that  she  is  not  a 
person  in  authority  competent  to  hold  out  an  indaoe- 
ment,  and  that  the  confession  is  admissible  (A).    I^ 
however,  the  inducement  is  made  in  the  presence  of  a 


{b)  £.  V.  Sp&neer,  7  C.  &  P.  776. 

{e)  B,  Y.  Moore,  2  Dea.  622. 

(i)  R.  y.  Emeh,  5  G.  &  P.  536. 

(o)  R,  V.  Drew,  8  0.  &  P.  140. 

(/)  R.  V.  Jarvii,  L.  R.,  1  C.  C.  R.  96 ;  37  L.  J.,  M.  C.  1 ;  16 
W.  R.  Ill ;  R,  V.  Rewe,  L.  R.,  1  C.  C.  R.  862 ;  41  L.  J.,  K.  C. 
92;  20W.  R.  631. 

ijf)  R.  V.  Moore^  2  Den.  622. 

(A)  R,  Y.  Sleeman,  Dears.  269. 
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in  aQthority,  snch  as  &  proBeoutor,  or  one  who 
r  to  be  a  prosecutor,  who  stands  by  and  does 
xt,  his  silence  is  treated  as  a  tacit  aoquiescenoe 
indnoement,  and  the  confession  vill  be  re- 

0  ;  but  where  one  of  two  prisoners  said  to  the 

1  the  preeenoe  of  the  prosecutor  and  a  polioe- 
fou  bad  better  tell  him  the  truth,"  and  neithw 
secutor  nor  the  policeman  spoke,  a  confession 
f  die  prisoner  so  addressed  was  held  admiesi- 

and  80  was  a  confession  in  the  case  where 
her  of  one  of  the  prisoners  (who  were  young 
lid  to  them,  in  the  presence  of  a  constable  and 
notber  of  the  other  boy,  "  you  had  better,  as 
oys,  tell  the  truth  "  (/).     When  the  induce- 

held  out  by  a  person  who  has  no  authority  in 
tter,  a  oonfesdon  will  be  admissible.  Thus, 
>  prisoner's  neighbours,  who  were  not  con- 
with  the  prisoner,  advised  her  to  tell  Uie 
or  the  sake  of  her  family,  the  confession  waa 
l(m).  When  the  inducement  has  been  once  held 
a  person  in  authority,  no  subsequent  oonf  es- 
such  person  will  be  admisable,  unless  it  appear 
lat  the  impression,  which  it  was  calculated  to 
las  been  removed  from  the  mind  of  the  pri- 

If  the  judge  discovers  that  a  confession  has 
Qproperly  received,  he  will  strike  it  from  his 


.  Zueiluirii,  Dean.  24S. 

.  Farttr,  L.  9c  0.  42. 

.  Stnf,  L.  B.,  I  C.  C.  R.  3S2;  41  L.  J.,  H.  C.  92  ^ 

.  SatBi,  B.  t  R.  153 ;  JI.  t.  Taylor,  S  C.  £  P.  T33. 
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noteSy  and   direct  the  jury  that  it  is  to  haye  no 
weight  with  them  (n). 

Great  uncertainfy  BtiU  prevaiL.  aa  to  the  pi«» 
words  which  are  sufficient  to  exdnde  a  oonf  eBsioQ. 
But  a  confession  will  generally  be  excluded  if  a 
prisoner  be  told  that  it  wiU  be  better  for  him  if  he 
confess,  or  worse  for  him  if  he  do  not  confess  (o)  ;  and 
the  following  are  instances  of  inducement  where  a 
subsequent  confession  has  been  rejected : — 

*^  If  you  do  not  teU  me  who  your  partner  was,  I 
will  commit  you  to  prison  "  (/?). 

''Tell  me  where  the  things  are,  and  I  will  be 
favourable  to  you"  {q). 

''  If  you  are  guilty,  do  confess ;  it  will  perhaps  save 
your  neck ;  you  will  have  to  go  to  prison;  pray  tell 
me  if  you  did  it "  (r). 

''  If  you  do  not  tell  me  all  about  it,  I  will  send  for 
a  constable"  (a), 

"  You  had  better  tell  all  you  know  "  {t). 

"  Anything  you  can  say  in  your  defence  we  shall 
be  ready  to  hear  "  (u). 

''  It  would  have  been  better  if  you  had  told  at 
first"  (ic). 


(n)  £,  T.  Qamer,  2  C.  &  K.  920. 
\o)  2  East,  P.  G.  659. 
\p)  Jt,  V.  JBarratty  4  C.  &  P.  670. 
\q)  £.  y.  Cas8,  1  Lea.  G.  G.  293,  n. 
(r)  JR.  V.  Upchureh,  R.  &  M.  466. 
(«)  JR,  ▼.  Siehardt,  6  G.  &  P.  818. 
(0  JS.  Y.  Thomas,  6  G.  &  P.  363. 
(u)  S.  y.  Morton,  2  M.  &  R.  614. 
\x)  E.  y.  WMley,  6  G.  &  P.  176. 
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'^I  ahould  be  obliged  to  you  if  you  would  tell  us 
what  you  know  about  it ;  if  you  will  not,  of  oourse  we 
oau  do  nothing  for  you ''  (y). 

*'  It  will  be  best  for  you  if  you  tell  how  it  was 
transacted  "  (2). 

On  the  other  hand,  confessions  have  been  received, 
notwithstanding  the  following  apparent  induce- 
ments:— 

"You  had  better  tell  the  truth; "  or  "Be  sure  to 
tell  the  truth  "(a). 

"  If  you  will  tell  where  the  property  is  you  shall 
see  your  wife  "  (6). 

In  -R.  V.  Courty  littledale,  J.,  said: — "It  can 
hardly  be  said  that  telling  a  man  to  be  sure  to  tell 
the  truth  is  advising  him  to  confess  what  he  is  really 
not  guilty  of.  The  object  of  the  rule  relating  to 
ocmfessions  is  to  exclude  aU  confessions  which  may 
have  been  procured  by  the  prisoner  being  led  to  sup- 
pose that  it  will  be  better  for  him  to  admit  himself 
to  be  guilty  of  an  offence  which  he  really  never  com- 
mitted." 

The  latest  case  on  the  subject  before  the  Court  for 
Crown  Cases  !Eeserved  is  R,  v.  Fennell{c)y  where  a 
confession  made  by  the  prisoner  to  the  prosecutor  in 
the  presence  of  a  police  inspector  immediately  after 
the  prosecutor  had  said  to  the  prisoner,  "  The  in- 
spector tells  me  you  are  making  house-breaking  im- 

(y)  It,  V.  Partridge,  7  0.  &  P.  661. 

{z)  J2.  T.  Warringham,  2  Den.  447. 

W  n.  v.  Court,  7  C.  &  P.  486. 

(h)  R.  V.  Uoyd,  6  C.  &  P.  393. 

(c)  L.  E.,  7  Q.  B.  D.  147 ;  60  L.  J.,  M.  C.  126 ;  29  W.  B.  742. 
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plements ;  if  that  is  bo,  you  had  better  tell  the  troth; 
it  may  be  better  for  you,"  was  held  not  admissible  in 
evidenoe.  It  would  seem,  also,  that  a  statement 
made  by  a  prisoner  in  expectation  of  a  reward  and  a 
pardon  which  have  been  offered  by  the  Grown,  is 
inadmiBsible  {d). 

A  confession  obtained  by  mere  official  questionfl^ 
without  threat  or  promise,  is  admissible  (e)  ;   thus, 
where  one  member  of  the  firm  by  whom  the  prisoner 
was  employed  called  the  latter  into  the  counting- 
house,  and  said,  in  the  presence  of  another  member 
of  the  firm  and  two  policemen,  "  I  think  it  is  right 
that  I  should  tell  you  that,  besides  being  in  the 
presence  of  my  brother  and  myself,  you  are  in  the 
presence  of  two  police  officers ;  and  I  should  advise 
that  to  any  question  that  may  be  put  you  will  answer 
truthfully,  so  that  if  you  have  committed  a  fault  you 
may  not  add  to  it  by  saying  what  is  untrue ;"  and 
he  then  produced  a  letter  (which  the  prisoner  denied 
having  written),  and  added,  "Take  care;  we  know 
more  than  you  think  we  know;"  and  the  prisoner 
thereupon  made  a  confession:  the  court  held,  that 
the  above  words  did  not  operate  as  an  inducement  or 
a  threat,  but  were  only  in  the  nature  of  a  warnings 
and  admitted  the  evidence  (/). 

In  -B.  V.  Baldry{g)y  the  policeman  who  app»" 
hended  the  prisoner  told  him,  at  the  time  of  tho 

(<Q  R,  y.  Blackburn,  6  Cox,  C.  G.  333. 
(e)  R,  V.  Thornton^  R.  &  M.  27. 

(/)  R.  V.  JarvU,  L.  R.,  1  0.  C.  R.  96 ;  37  L.  J.,  M.  0. 1 1  1* 
W.  R.  111. 
is)  2  Den.  430. 
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apprehenjBLon,  that  ^'he  need  not  say  anything  to 
diniinate  himself ;  what  he  did  say  would  be  taken 
down    and    used  in  evidence  against  him."     The 
prijsoner  then  confessed,  and  the  Court  of  Criminal 
Appeal  held  that  these  words  did  not  contain  any 
inducement.    So,  where  a  magistrate,  after  examin- 
ing witnesses,  said  to  the  prisoner,  '^Be  sure  you 
say  nothing  but  the  truth,  or  it  will  be  taken  against 
you  and  may  be  given  in  evidence  against  you  at 
your  trial "  (h) ;  the  confession  was  received.     But  it 
ia  the  duty  of  a  magistrate  to  caution  the  prisoner  in 
the  language  prescribed  by  the  11  &  12  Yiot.  c.  42, 
a.  18. 

It  is  also  necessary  in  order  to  exclude  a  con- 

ieesion,  that  the  inducement  held  out  should  contain 

some  promise  or  prospect  of  a  temporal  benefit.     If, 

therefore,  it  amounts  to  no  more  than  a  moral  or 

religious   exhortation,  it  will  be  admitted.     Thus, 

where  a  person  said  to  a  boy  of  fourteen,  who  had 

been  apprehended  on  a  charge  of  murder,  ^^Now 

kneel  you  down  by  the  side  of  me  and  tell  me  the 

truth;"  and,  on  the  boy  doing  so,  added,  "I  am 

now  going  to  ask  you  a  very  serious  question,  and 

I  hope  you  will  tell  me  the  truth  in  the  presence  of 

the  Almighty;"  the  confession  which  followed  was 

admitted  by  the  judges  (t).    So  the  words,  "  Do  not 

nm  your  soul  into  more  sin,  but  tell  the  truth,"  have 

been  held  not  to  contain  an  inducement  {k). 


(A)  £.  y.  SolmMf  1  C.  &  E.  247. 
(f)  Jt.  T.  WUd,  B.  A;  M.  462. 
\k)  S.  y.  SUman,  DeaxB.  269. 
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A  oonfefiSLon  will  not  be  inadmissible  merely  be- 
oanse  it  has  been  obtained  by  deception.  Even 
wben  the  prisoner  has  made  it  only  on  reoeiying  a 
preliminary  oath  of  seoreoy  from  the  person  trosted, 
suoh  person  will  be  competent  and  compellable  to 
reveal  it  (/) ;  and  a  confession  made  by  a  prisoner 
while  drunk  will  be  received  (w). 

Yolnntary  statements  made  by  a  prisoner  before  a 
committing  magistrate  are  strictly  admissible  againrt 
him ;  but  before  a  magistrate  asks  a  prisoner  if  be 
wishes  to  make  any  statement,  he  is  bound  to  oaatioD 
him  in  the  language  of  11  &  12  Yict.  c.  42,  8. 18. 
By  that  section  it  is  provided  that,  after  the  exami- 
nations  of  all  the  witnesses  on  the  part  of  the  prose- 
cution shall  have  been  completed,  the  justice  of  the 
peace,  or  one  of  the  justices  by  or  before  whom  such 
examination  shall  have  been  so  completed  as  aforesaid, 
shall,without  requiring  the  attendanceof  the  witnesses, 
read,  or  cause  to  be  read,  to  the  accused  the  deposi- 
tions taken  against  him,  and  shall  say  to  him  these 
words,  or  words  to  the  like  effect : — ^**  Having  heard 
the  evidence,  do  you  "wish  to  say  anything  in  answer 
to  the  charge  P  You  are  not  obliged  to  say  anything 
unless  you  desire  to  do  so,  but  whatever  you  say  will 
be  taken  down  in  writing,  and  may  be  given  in  eyi- 
dence  against  you  upon  your  trial;"  and  whatever 
the  prisoner  shall  then  say,  in  answer  thereto,  shall 
be  taken  down  in  writing  and  read  over  to  him,  and 
shall  be  signed  by  the  said  justice  or  justices,  and 


(/)  S,  Y.  Shaw,  6  G.  &  P.  872. 
(m)  M.  V.  SpiMmry,  7  0.  &  P.  187. 
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kept  irith  the  depositionB  of  the  Vdtnesses,  and  shall 
be  transmitted  'with  them  as  hereinafter  mentioned ; 
and  afterwards,  npon  the  trial  of  the  said  aooused 
person,  the  same  may,  if  neoessary,  be  given  in  evi- 
denoe  against  him  withont  further  proof  thereof, 
unless  it  shall  be  proved  that  Ihe  justice  or  justices 
poiporting  to  sign  the  same  did  not  in  fact  sign  the 
same;  provided  always,  that  the  said  justice  or 
justioes,  before  such  accused  person  shall  make  any 
statement,  shall  state  to  him,  and  give  him  clearly 
to  understand  that  he  has  nothing  to  hope  from  any 
pranuse  of  feTour,  and  nothing  to  fear  from  any 
ihreat  which  may  have  been  holden  out  to  him  to 
ioduoe  him  to  any  adnussion  or  confession  of  his 
gnilt;  hut  whatever  he  shall  then  say  may  be  given 
in  evidence  against  him  upon  his  trial,  notwith- 
standing saoh  promise  or  threat;  provided,  never- 
theless, that  nothing  herein  enacted  or  contained 
shall  prevent  the  prosecutor  in  any  case  from  giving 
in  evidence  any  admission  or  confession,  or  other 
statement  of  the  person  accused  or  chafged."  A 
voluntary  statement  by  a  prisoner  before  the  depo- 
sitions are  complete,  and  before  the  statutory  caution 
has  been  given,  is  admissible  (n). 

When  a  confession  is  inadmissible,  every  statement 
or  act,  which,  presumably  and  reasonably,  flows  from 
it  wiU  be  also  inadmissible  in  evidence ;  for  it  is  held 
that  the  influence  which  produces  a  groundless  con- 
feedon,  may  also  produce  groundless  conduct  (o). 

(ii)  S,  T.  Siripp,  DeaiB.  648 ;  i2.  y.  SofuomSf  1  Den.  646. 
(o)  2.  T.  J^nkint,  B.  &  R.  492. 
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Although  a  confession  maybe  inadmissible,  a  ^tnesB 
may  be  asked  whether,  in  oonsequenoe  of  something 
which  the  prisoner  had  said,  he  has  made  any  dis- 
oovery  of  other  facts  which  bear  on  the  case  (p). 

If  two  persons  be  charged  jointly,  the  oonfessicm 
of  one  ynR  not  be  evidence  againfit  the  other,  for  a 
prisoner  is  called  upon  to  answer  depositions  on  oath, 
but  not  to  make  any  answer  to  the  statement  cf 
another  prisoner  {q) ;  but  the  record  of  the  conviction 
of  a  principal  in  a  felony,  who  has  pleaded  guilty,  is 
evidence  against  an  accessory  of  the  conunission  of 
the  principal  felony  (r).    On  trials  for  conspiracy, 
where  the  conspiracy  has  been  proved,  the  acta  of  one 
conspirator  are  evidence  against  the  other  oonspirators. 
Thus  it  was  held  in  JR.  v.  Hardy  (5),  that  the  state- 
ments in  the  letters  addressed  by  one  conspirator  to 
another,  are  evidence  against  the  latter. 

Principals  and  agents  are  not  criminally  liable,  as 
such,  for  their  respective  acts,  and,  therefore,  ceamot 
be  affected  by  each  other's  confessions.  Thus,  on 
Lord  Melville's  trial  for  embezzlement,  it  was  hel^ 
that  the  admissions  of  his  agent  that  the  latter  had 
received  money  on  account  of  his  principal  only 
affected  the  principal  with  a  civil  liability,  and  that 
it  could  by  no  possibility  convict  him  of  a  crime  (0- 
There  is  an  exception  to  this  role  in  the  case  of  ft 


(p)  JR.  Y.  Gould,  9  0.  &  P.  364. 

is)  Per  Pa1;teBon,  J.,  JS.  y.  Swinnerton^  G.  &  U.  593 ;  B-  ▼• 
Appleby,  3  Stark.  33. 
(r)  R,  V.  Blkh,  4  0.  &  P.  377. 
(»)  24  How.  St.  Tr.  476. 
(Q  29  How.  St.  Tr.  764 ;  sap.  p.  296. 
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libel  published  in  a  newspaper,  where  the  proprietor 
is  prima  facte  liable  for  the  insertion  by  his  agent  (u). 

A  prisoner  may  be  convicted  on  proof  of  a  oonf  es- 
aion  without  other  evidence ;  bnt  judges  are  unwilling 
to  direct  a  conviction  in  such  cases.  Instances  are 
coQunon  in  which  prisoners,  under  the  influence 
of  a  morbid  sentiment,  have  confessed  crimes  which 
they  have  never  committed ;  and  there  are  others  in 
which  the  oonf  ession  seems  to  have  been  prompted 
by  the  full,  but  unfounded,  belief  in  the  confessing 
party,  that  he  had  committed  the  crime.  It  has 
been  said  that  "too  great  weight  ought  not  to  be 
attached  to  eyidenoe  of  what  a  party  has  been  sup- 
posed to  have  said;  as  it  very  frequently  happens, 
not  only  that  the  vritness  has  misunderstood  what 
the  party  has  said,  but  that  by  unintentionally 
altering  a  few  of  the  expressions  really  used,  he  gives 
an  effect  to  the  statement  completely  at  variance 
with  what  the  party  really  did  say  "  (x), 

A  confession  made  before  magistrates  must  be 
proved  at  the  trial  by  the  depositions,  unless  it  be 
clearly  shown  that  the  statement  was  not  taken  down 
at  the  time. 


ii 


(«)  £,  y.  Gutch,  1  M.  &  M.  433. 

(x)  Per  Parke,  B.,  Earle  v.  lickm,  6  C.  &  P.  642,  n. 
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THE   BURDBM   OF  FB 

jxt  point  for  conBideratJoi 
T  whioh  admissitle  evidenoe 
x}7fl  the  issues  in  a  cause, 
inquiry  is — On  whom  doei 
en  of  proof,  rest,  vheu  an 
is  l)efore  a  tribtmal?  1 
a  includes  tide  answer  to  an 
itly  great  controversy,  as 
f  of  a  case,  viz.,  whioh  part; 
T8  the  duty,  of  beginning 
n  the  law  of  evidence  in' 
lea  of  law ;  and  none  invol 
iges  and  disadvantages,  ao 
aces,  to  the  contending  par 
t  on  the  importance  which  : 
order  in  which  parties  ai 
kses  to  the  court. 
general  rule  of  the  civil  la' 
^land  by  courts  of  equity 
Ei  incumbit  probatio  qui 
ue  must  be  proved  by  the  ] 
tive;  not  by  a  party  who 
1  words,  it  is  a  legal  mas 
be  proved.    This  rule  is, 
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mbstanoe  tban  in  f  onn.  Thus,  a  legal  affinnative  is 
bj  no  means  neoessaiily  a  grammatioal  affinnatiyey 
nor  is  a  legal  negative  always  a  grammatioal  negative. 
A  legal  affirmative  often  oomes  in  the  shape  of  a 
giammatical  negative,  and  a  legal  negative  often 
appears  as  a  grammatical  affirmative. 

The  rule  may,  therefore,  more  oorreotly  be  laid 
down  that — 

The  issue  must  be  proved  by  the  party  who 
states  the  affirmative  in  substance,  and 
not  merely  the  affirmative  in  form. 

There  are  two  tests  for  ascertaining  on  which  side 
the  burden  of  proof  lies :  first,  it  lies  upon  the  party 
who  would  be  unsuccessful  if  no  evidence  were  given 
on  either  side  (a) ;  secondly,  it  lies  upon  the  party 
who  would  fail  if  the  particular  allegation  in  question 
'were  struck  out  of  the  pleading  (6).  We  may  here 
note  that  Erie,  J.,  said  in  Wheelton  v.  Sardisty{c); 
"Modem  eases  have  established,  that  where  the 
pwty  on  whom  the  onus  lies  of  proving  the  allega- 
tion gives  evidence  as  consistent  with  one  view  of 
the  case  as  the  other,  he  fails  in  his  proof."  The 
general  rule  is,  however,  subject  to  exceptions. 
Inasmuch  as  the  law  will  not  presume  the  commis- 
sion of  a  crime  or  tort,  the  party  alleging  the 
conunission  of  an  act  amounting  thereto  must  prove 


(a)  J.mo8  Y.  Huffhes,  1  M.  &  Hob.  464. 

(4)  Mms  V.  JBarbery  1  M.  &  W.  427. 

(e)  8  £.  &  B.  263 ;  cf.  Cotton  y.  Wood,  S  C.  B.,  N.  S.  668. 
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it ;  and  therefore  in  Amos  v.  Hughes  (</),  the  oonrt 
would  not  presume  the  work  to  have  been  done  in  an 
unworkmanlike  manner ;  and  in  an  action  for  putting 
combustible  goods  on  board  the  plaintiff's  ship  with- 
out due  notice,  it  was  held  that  the  plaintiff  was 
bound  to  prove  the  negative  (e).    So,  in  an  action 
for  breach  of  a  covenant  or  promise  to  repair,  if  the 
plaintiff  alleges  that  the  premises  were  not  kept  in 
repair,  and  the  defendant  pleads  that  they  are,  the 
plaintiff  must  begin,  and  prove  the  non-repair  (/). 
So,  in  ejectment  bj  a  landlord,  on  a  breach  of 
covenant  by  defendant  to  insure  the  premises,  the 
burden  of  proof  Ues  on  the  plaintiff,  because  the 
object  of  the  action  is  to  defeat  the  estate  granted  to 
a  lessee  (^).    In  bankruptcy  the  burden  is  on  the 
petitioning  creditor  to  show  that  the  debtor's  domid 
is  in  England  (h) ;  but  if  it  is  not  disputed,  he  need  not 
adduce  evidence  on  the  point  in  the  first  instance  (t). 
The  owner  of  the  surface  of  land  has  a  primd  fade 
right  to  have  it  properly  supported  from  below,  and 
the  burden  of  proof  is  on  any  person  claiming  against 
such  right  (k). 


(d)  1  M.  &  Bob.  464. 

{e)  mUiams  y.  JSast  India  Co,,  3  East,  193. 

(/)  SowardT.  Leggait,  7  0.  &  P.  613. 

(^)  Doe  Y.JFhitehead,  8  A.  &  E.  571. 

(A)  Ex  parte  Cunningham,  L.  B.,  13  Q.  B.  D.  418 ;  63  L.  J.,  Ol 
1067 ;  33  W.  B.  22. 

(t)  Ex  parte  Barnes,  L.  B.,  16  Q.  B.  D.  522 ;  54  L.  T.  622. 

\k)  Love  y.  BeU,  L.  B.,  9  App.  Cas.  286 ;  63  L.  J.,  Q.  B.  267; 
32  W.  B.  726. 
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on  the  other  to  di^rove 

nia  prcBSumuntur  riti  ease  ac 
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whose  signature  appears  on 
led  to  hare  beoome  a  parfy  t 
rery  holder  of  a  bill  is  prinu 
Lolder  in  due  coarse,  but  if 
i  is  admitted  or  proved  thi 
>r  subsequent  negotiation  of 
sad,  durese,  or  force,  and  f< 
len  of  proof  is  shiftod,  unlea 
ovee  that  subsequent  to  the  a 
value  has  in  good  faith  been 
eee  provisiona  substantially  : 
t  stood  in  the  cases  at  the  ti 
)  Act.  Before  the  Act  it  hai 
bill  sued  on  was  aooepted  i 
.t  the  aceeptanoe  was  proved 
rtneis  in  fraud  of  the  partm 
e  partnership  articles,  the  ont 
I  show  that  he  gave  cooside 
On  the  principle  that,  whe 
areatly  with  illegality,  the 
disprove  its  illegality,  a  defe 
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in  libel,  who  pleads  a  fair  report  of  prooeedings  in  a 
oourfc  of  justice^  moBt  prove  the  oorreofcness  of  the 
report  (n).  In  aotions  for  libel  where  the  oooaaon  is 
a  privileged  one,  the  onus  is  on  the  plaintiff  to  prove 
that  the  defendant  was  actuated  by  malioe  (o) ;  and 
in  aotions  for  malioions  prosecution  the  onus  ia  of 
course  on  the  plaintiff,  who  must  show  that  the 

4  proceeding  was  entirely  groundless,  and  it  is  not 

sufficient  for  him  to    prove  the  dismissal  of   the 

f  \  charge  (p).    The  onus  is  on  those  who  sedk  to  charge 

an  executor  or  trustee  with  a  loss  arising  from  the 
default  of  an  agent  where  the  propriety  of  employing 
':        ]  an  agent  has  been  established  (^).    Where  a  false 

representation  is  made  to  a  person  for  the  purpose  of 
inducing  him  to  enter  into  a  contract  and  he  does 
enter  into  it,  the  burden  of  proof  in  an  action  to 
enforce  the  contract  lies  on  the  party  who  made  the 
representation  to  show  that  the  other  party  did  not 
rely  on  it  (r). 

"Whenever  it  is  alleged  by  one  party  to  a  deed  or 
his  privy  that  the  recitals  in  such  deed  are  untrue, 
the  burden  of  proving  their  falsehood  rests  upon 
such  party  or  privy,  who  is  pnmd  facie  bound  by 
such  recitals  as  admissions  {s).   Where  a  person  relies 

(«)  MelUsieh  v.  Lloydt,  46  L.  J.,  0.  P.  404 ;  26  W.  R.  353. 

(o)  Clark  y.  Molyneux,  L.  B.,  3  Q.  B.  D.  237 ;  47  L.  J.,  Q.  B. 
230 ;  26  W.  R.  104. 

(p)  Abrath  y.  North  Eastern  BaUway  Co,,  L.  B.,  11  App.  Gas. 
247 ;  65  L.  J.,  Q.  B.  467 ;  66  L.  T.  63. 

(q)  Brier  y.  Einson,  L.  B.,  26  Gh.  D.  238 ;  33  W.  B.  20. 

(r)  Bedgrave  y.  Kurd,  L.  B.,  20  Ch.  D.  1 ;  61  L.  J.,  Gh.  113. 

(«)  Melbourne  Banking  Corporation  y.  Brougham^  L.  B.,  7  App< 
Caa.  307 ;  61  L.  J.,  P.  G.  66 ;  30  W.  B.  926. 
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a  covenant  in  restraint  of  trade,  it  is  for  him  to 
that  it  is  not  uureaaonable  {t).  In  patent  oases 
irden  of  pnx)f  of  iniringeiueiit  is  ordinarilj  on 
atentee  (u) ;  hat  where  a  defendant  denies  the 
■7  of  the  plaiutiS'B  invention,  the  burden  of 
ig  the  iastte  thos  raised  is  on  him,  but  the 
iff  can  call  evidence  in  reply  to  rebut  the 
liant's  evidence  on  this  point  (x). 
ion  s  person,  who  is  able  to  exeroiBe  dominion 
another,  takes  a  benefit  from  him,  such  person 
prove  that  the  tianeaotion  was  a  right«ouB 
'),  and  that  the  gift  was  intended  to  be  given  (z). 
is  not  confined  to  cases  of  parent  and  ohild, 
lian  and  ward,  solicitor  and  client,  and  the  like, 
ctends  to  every  case  in  which  two  persons  are 
listed  that  one  may  obtain  considerable  influence 
the  other  (a).  Bnt  if  a  married  woman,  who 
purported  to  charge  her  separate  property  for 
y  advanced  to  her  husband,  alleges  undue 
ince,  she  must  prove  it(i).  Where  a  married 
m,  living  apart  from  her  husband,  contracts 


iMtiOen  T.  Bmiillm,  L.  R.,  tl  C.  D.  3G1 ;  49  L.  J.,  Ch. 

!L.  T.  679;  38  W.  E.  823. 

Ktihon  y.  BttU,  L.  E.,  6  E.  &  H  ;  40  L.  J.,  Ch.  317 ;  19 

1121. 

Pom  T.  Jade,  L.  B.,  2  Eq.  314 ;  37  L.  J.,  Ch.  136. 
Oitkt  T.  Lamottt,  IS  BeaT.  210 ;  of.  Alleard  t.  Skmiur,  L.  B., 

D.  14S. 

VaUiir  Y.  Smith,  29  Bear.  398 ;  of.  TSinur  T.  CoUim,  L.  B,, 
J29 ;  41  L.  J.,  Ch.  658 ;  20  W.  B.  306. 
a.  ante,  p.  78. 
raUi.SoaU.i'Bxaa.  112. 
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debts,  the  Court  of  Chancery  will  impute  to  her  an 
intention  to  deal  with  her  separate  property  {c)y  and 
throw  upon  her  the  onus  of  proving  the  oontraty. 

An  important  general  prindple  was  laid  down  in 
the  opinion  of  the  judges  upon  the  case  submitted 
to  them  by  the  House  of  Lords  in  The  Banbury 
Peerage  Case  (d)  thus,  "  where  there  is  primd  facie 
evidence  of  any  right  existing  in  any  person,  the 
onus  probandi  is  always  upon  the  person  or  party 
oalHng  such  right  in  question."    So  a  oourt  always 
treats  a  deed  or  instrument,  which  is  primd  /ode 
good,  as  what  it  purports  to  be  (e),  and  the  onus  of 
proving  that  it  is  not  what  it  purports  to  be,  or  that 
it  is  invalid,  rests  upon  the  party  impeaching  it  (/). 

In  criminal  proceedings  the  burden  of  proof,  as  a 
general  rule,  rests  on  the  prosecution,  on  account  of 
the  presuniption  of  the  innocence  of  the  acoosed, 
but  in  a  variety  of  cases  the  legislature  has  thrown 
the  burden  of  proving  authority,  consent  and  lawful 
excuse  on  the  defendant  in  criminal  proceedings; 
thus,  when  a  person  is  charged  with  maMng  or 
possessing  coining  tools,  under  24  &  25  Yict.  c.  99, 
s.  24,  without  lawful  authority  or  excuse,  the  burden 
of  proving  that  he  had  such  authority  or  excuse  rests 
on  him.    Where  proceedings  were  taken  for  the  con* 


{e)  Johnton  y.  OaUager^  3  D.  F.  &  J.  621 ;  approTod  hj  iha 
Judidal  Committee  of  the  Privy  CSonnoil  in  The  London  CktarUrd 
Bank  o/Auttralia  v.  Zemprih'g,  L.  R.,  4  P.  G.  672. 

(^  1  S.  &  S.  165. 

(#)  Jaeohs  T.  JStiehards,  18  Beay.  303. 

(/)  M}h<a  V.  Vauffhan,  1  0.  &  F.  49. 
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<r  of  the  Privy  Counoil  imdw 
ises  (Animals)  Act,  1869  (^) ; 
iOn   having  in   his  possession 

any  contagious  disease  should 
leed  give  notice  of  the  fact  to  a 
I  held  by  the  Court  of  Conunon 
f  the  existence  of  the  diEease  to 
edge,  the  onus  lay  upon  him  of 
i  the  necessary  notice  (ft).    By 

Prevention  of  Cruelty  to  and 
n  Act,  1889  (t),  it  is  enacted 
Q  is  charged  with  an  offence 
wet  of  a  child  vrho  is  alleged 
ment  to  be  under  any  specified 
pears  to  the  court  to  be  under 
ihall,  for  the  purposes  of  this 
>e  under  that  age  unless  the 

ods  sold  and  delivered,  with  a 
onw  probandi  lies  upon  the 
i'  presumes  that,  when  a  man 
oper  age  to  contract,  until  the 
Bo,  negligence  in  caiTierB(/), 
bom  in  wedlock  (fn),  duration 


I  A.  &  E.  934. 
fc  C.  322. 
ft  B.  115 ;  Banbury  Ttvragt  Co-,  1 
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of  life  {n)y  insanity  (o),  are  all  issues  in  which  the 
onusprobandi  is  regulated  by  the  legal  presumption 
as  to  the  f  aot :  and  the  party  who  disputes  the  traHi 
of  the  presumption  in  the  particular  case  is  bound  to 
show  that  it  does  not  apply  (p). 

Another  exception  to  the  above-stated  general  role 
arises  from  the  principle  that — 

In  every  case  the  omis  prohandi  lies  on  the 
person  who  wishes  to  support  his  case 
by  a  particular  fact  which  lies  peculiarly 
within  his  knowledge,  or  of  which  he  is 
reasonably  cognizant  {q). 

Thus,  generally,  in  summary  proceedings  before 
magistrates,  the  defendant,  who  claims  a  qualifica- 
tion, and  not  the  informer  who  charges  the  want  of 
it,  must  prove  the  fact ;  for  this  is  peculiarly  within 
the  knowledge  of  the  former  (r).  This  principle  has 
been  expressly  imported  into  the  Ghune  Act,  142 
Will.  4,  c.  32,  s.  42,  which  enacts  that  "  it  shall  not 
be  necessary,  in  any  proceeding  under  that  Act,  to 
negative  by  evidence  any  certificate,  licence,  &c.,  or 
other  matter  of  exception  or  defence ;  but  the  party 
seeking  to  avail  himself  of  such  certificate  shall  be 
bound  to  prove  the  same"  (s).    It  seems,  however. 


.: 


(n)  See  Chap.  V. 

{o)  Ibid. 

\p)  Hall  V.  Warren^  9  Vea.  611. 

(q)  Per  Holroyd,  J.,  R,  v.  Burdett,  4  B.  &  Aid.  140. 

(r)  JR.  T.  Iktmer,  6  M.  &  S.  206. 

(«)  Sapra,  p.  76. 


:i 


THE  BURDEN  OF  PROOF. 


331 


ihat  where  a  penal  statute  contains  a  oertain  exoep- 
tion,  the  onus  of  showing  that  the  offence  is  not 
within  the  exception  is  on  the  informer ;  for  it  was 
held  that,  on  an  inf oimation  before  magistrates  against 
a  licensed  victualler  under  the  11  &  12  Vict.,  c.  49, 
for  opening  his  house  on  a  Sunday,  otherwise  than 
for  tile  refreshment  of  traveliersy  it  was  for  the  com- 
phunant  to  show  that  the  person  supplied  with  re- 
irabnent  was  not  a  traveller  (t).  Under  the  li- 
censing Act,  1872  (tt),  the  burden  of  proving  that 
the  person  supplied  was  a  bond  fide  traveller,  rests 
on  the  defendant;  but,  by  the  Licensing  Act, 
1874  (a?),  if  he  fails  in  such  proof,  but  the  justices 
are  satisfied  that  the  defendant  truly  beUeved  that 
Ihe  pniohaser  was  a  hont  fide  traveller,  and  further 
that  the  defendant  took  aU  reasonable  precautions 
to  ascertain  whether  or  not  the  purchaser  was  such 
a  traveller,  the  justices  shall  dismiss  the  case  as 
against  the  defendant. 

The  burden  of  proving  that  he  did  not  know  that 
a  ship,  built  by  order  of  or  on  behalf  of  any  foreign 
state  when  at  war  with  a  friendly  state,  was  intended 
to  be  used  and  employed  in  the  military  and  naval 
wrvice  of  such  foreign  state,  is  thrown  upon  the 
^der  of  sudi  ship  by  the  Foreign  Enlistment  Act, 
1870  (y) ;  and  by  sect.  24  of  the  Elementary  Educa- 
tion Act,  1873  (2),  when  a  child  is  apparently  of  the 
^  alleged  for  the  purposes  of  any  legal  proceedings 
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(f)  Taylor  v.  Ktmphria^  17  0.  B.,  N.  S.  539. 
(«)  3d  &  36  Viot.  c.  94. 
\z)  Zl  k  38  Vict.  0.  49. 
Cy)  83  k  34  Viot.  0.  90. 
(s)  36  &  37  Viot.  o.  86. 
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under  that  Act,  or  the  Elementary  Eduoation  Act^ 
1870  (a),  it  shall  lie  on  the  defendant  to  prove  that 
the  child  is  not  of  such  age.  And  by  sect.  3  of  tiie 
Betting  and  Loans  (Infants)  Act,  1892  (b),  where 
such  a  document  as  mentioned  in  the  preTious 
sections  is  sent  to  any  person  at  any  place  of  educa- 
tion, and  such  person  is  an  infant,  the  person  sending, 
or  causing  to  be  sent,  the  document,  shaU  be  deemed 
to  have  known  that  such  person  was  an  infant,  unless 
he  proves  that  he  had  reasonable  ground  for  beheving 
such  person  to  be  of  full  age. 

When  a  plaintifE  takes  an  enquiry  as  to  damages 
arising  from  the  use  of  his  trade  mark  by  the  defen- 
dant, the  onm  of  proving  some  special  damage  hj 
loss  of  custom  or  otherwise  rests  upon  him  (c) ;  and 
in  suits  to  restrain  the  sale  of  a  patented  article,  it  is 
incumbent  on  the  plaintiff,  not  only  to  prove  the  sale, 
but  to  prove  that  the  article  was  not  made  by  him- 
self or  his  agents  (d). 

In  practice  the  plaintiff  generally  begins,  because, 
to  quote  the  words  of  Lord  Denman  in  Mercer  v. 
Whall  (e) : — ^^  It  appears  expedient  that  the  judge, 
the  jury,  and  the  defendant  himself,  should  know 
precisely  how  the  claim  is  shaped.  This  disdosorB 
may  convince  the  defendant  that  the  defence  which 
he  has  pleaded  cannot  be  established.  On  hearing 
the  extent  of  the  demand,  the  defendant  may  be  in- 


(fl)  33  &  34  Vict.  c.  76. 
(*)  66  Vict.  0.  4. 


{c)  Leather  Cloth  Co,  v.  EirschJUUy  L.  R.,  1  Eq.  299 ;  14  W.  B. 
78. 
(rf)  BetU  V.  WiUmott,  L.  R.,  6  Ch.  239 ;  19  W.  R.  369. 
W  6  Q.  B.  447. 
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duced  at  once  to  sabmit  to  it  rather  than  persevere. 
Thus  the  affair  reaches  its  natural  and  best  ooncln- 
sioiL  If  liiis  does  not  ooouTy  the  plaintiff^  by  bring- 
ing forward  his  case,  points  his  attention  to  the  pro- 
per object  of  the  tnal,  and  enables  the  defendant  to 
meet  it  ivith  the  full  understanding  of  its  nature  and 
character." 
The  strict  rule,  however,  is  that — 

The  party  on  whom  the  omis  prohandi  lies, 
as  developed  by  the  record  must  begin. 

But  it  is  considered  that  the  plaintiff  must  begin 
in  actions  of  libel,  slander,  and  injuries  to  the  person, 
and  in  all  other  actions  in  which  the  plaintiff  seeks 
to  recover  unliquidated  damages,  and  wherever  there 
are  several  issues,  and  the  burden  of  proving  any  one 
of  them  lies  on  the  plaintiff,  he  is  entitled  to  begin, 
provided  he  undertakes  to  give  evidence  on  such  issue. 
By  sub-sect.  7  of  sect.  26  of  the  Patents,  Designs 
and  Trade  Marks  Act,  1883  (/),  on  the  hearing  of  a 
petition  for  the  revocation  of  a  patent,  the  defendant 
is  entitled  to  begin.  Order  36,  r.  22  of  E.  S.  0. 
1883,  that  when  at  the  trial  the  defendant  appears 
and  the  plaintiff  does  not,  the  defendant,  if  he  has  no 
counterclaim,  shall  be  entitled  to  judgment  dismiss- 
ing the  action,  applies,  even  when  the  burden  of 
proof  is  on  the  defendant  {g). 


■  I 


(/)  46  &  47  "^ct.  0.  67. 

ig)  Armour  t.  BaU,  L.  B.  (1892),  2  Q.  B.  233 ;  60  L.  J.,  Q.  B. 
488;  39W.R.646. 
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CHAPTER  XIX. 


'4      , 

«  i  . 

'  I 

II  1  . 


JUDICJIAL  NOTICE  AlH)  THE  PROOF  OF  FOREIGN  ULWS. 

The  courts  take  judicial  notice  of  numerous  facts, 
which  it  is  therefore  unnecessary  to  prove,  Theoreti- 
oallj  all  facts  which  are  not  judicially  noticed  must 
be  proved ;  but  there  is  an  increasing  tendency  an 
the  part  of  judges  to  impart  into  cases  heard  by 
them  their  own  general  knowledge  of  matters  whidi 
occur  in  daily  life. 

They  notice  all  the  public  statutes  of  the  realm  (tf); 
their  own  course  of  procedure  and  practice  (6) ;  the 
maritime  law  of  nations  (c) ;  and  a  war  in  which  the 
country  is  engaged,  but  not  a  war  between  foreign 
coimtries  (fl?) ;  the  great  and  privy  seals  (e) ;  royal 
proclamations ;  the  preamble  of  an  act  (/) ;  the 
signature  of  the  Clerk  of  Parliaments  (g) ;  and  now, 
by  the  Documentary  Evidence  Act,  1845  (A),  s.  3, 


(a)  Bull.  N.  p.  222. 

(*)  Fi4ffh  V.  Mobinson,  1  T.  R.  116. 

(<?)  Chandler  v.  OrieveSy  2  H.  Bl.  606,  n. 

(i)  Lolder  y.  ffuniins/leld,  11  Ves.  292. 

W  29  How.  St.  Tr.  707. 

(/)  £.  V.  SuttM,  4  M.  &  S.  532. 

(^)  Badisehe  Aniline  ^.  t.  Levinstem^  4  B.  P.  G.  470. 

(A)  8  &  9  Vict.  0.  113. 


JUDICIAL  KOnCE,  ETC.  3So 

)piee  of  Tojal  prodamatiouB,  purporting  to  be 
)d  bj  the  Queen's  printer,  are  made  evidenoe 
[>f  in  all  ooorts,  tntboat  proof  being  given  that 
oopiee  were  so  printed.  By  the  Booumentary 
snoe  Act,  1868  (»),  this  principle  was  extended 
len  or  r^pilationB  in  oounoil,  and  to  proclama- 
orderB  and  regulations  issaed  by  any  of  the 
nment  departments  or  offioers  specified  in  the 
This  act  provides  that  prim&  facie  evidence  of 
luch  proolaniation,  order  or  regolation  may  be 
I  in  any  of  the  modes  specified  in  the  act  (Jc), 
Dooumentary  Evidence  Act,  1882  (/),  provides 
I  that  "  vhere  any  enactment,  whether  passed 
e  or  after  the  passing  of  this  act,  provides  that 
)y  of  any  act  of  parliament,  proclamation,  order, 
iation,  rule,  warrant,  circular,  hst,  gazette  or 
ment  shall  be  oondnsiTe  evidence,  or  be  evi- 
e,  or  have  any  other  effect,  when  purporting  to 
[inted  by  the  government  printer  or  the  Queen's 
ler,  or  a  printer  authorized  by  her  Majesty,  or 
rwiae  under  her  Majesty's  authority,  whatever 
be  the  precise  expression  used,  such  copy  shall 
be  oonolusive  evidence,  or  evidence,  or  have  the 
effect  (as  the  case  may  be),  if  it  purports  to  be 
ted  under  the  superintendence  or  authority  of 
ilajesty's  Stationery  OflSoe."  This  act  also  pro- 
s  (s.  4)  that  "  The  Documentary  Evidence  Act, 
%  as  amended  by  this  act,  shall  apply  to  procla 


(0  31  4  32  Vict.  c.  3T, 

(i)  See  Huggim  v.  Ward,  21  W.  B.  9U. 

(0  IS  &  46  Tiot.  0.  9. 
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mations,  orders,  and  regulations  issued  by  tiie  Iioid 
Lieutenant,  or  other  chief  governor  or  governors  of 
Ireland,  either  alone  or  acting  with  the  advice  of  the 
privy  council  in  Ireland,  as  fully  as  it  applies  to 
proclamations,  orders  and  regulations  issued  by  her 
Majesty." 

By  the  Documentary  Evidence  Aot>  1845  (s.  1), 
it  is  enacted  that,  whenever  by  any  act  then  in  foroe 
or  thereafter  to  be  in  force,  "  any  certificate,  oSmal 
or  public  document,  or  document  or  proceeding  of 
any  corporation  or  joint-stock  or  other  company,  or 
any  certified  copy  of  any  document,  bye-law,  entry 
in  any  register  or  other  book,  or  of  any  other  pro- 
ceeding, shall  be  receivable  in  evidence  of  any  parti- 
cular in  any  court  of  justice,  or  before  any  l^gal 
tribunal,  or  either  house  of  parliament,  or  any  oom- 
mittee  of  either  house,  or  in  any  judicial  proceeding; 
the  same  shall  be  respectively  admitted  in  evidence, 
provided  they  respectively  purport  to  be  sealed  or 
impressed  with  a  stamp,  or  sealed  and  signed,  or 
signed  alone,  as  required,  or  impressed  with  a  stamp 
and  signed,  as  directed  by  the  respective  acts  made 
or  to  be  hereafter  made,  without  any  proof  of  the 
seal  or  stamp  where  a  seal  or  stamp  is  necessaiy ;  or 
of  the  signature,  or  of  the  official  character  of  the 
person  appearing  to  have  signed  the  same,  and  with- 
out any  further  proof  thereof  in  every  case  in  which 
the  original  record  could  have  been  received  in  evi- 
dence." And  also  (sect.  2),  '^  that  all  courts,  judges, 
justices,  masters  in  Chancery,  masters  of  courts,  com- 
missioners judicially  acting,  and  other  judicial  officers, 
shall  henceforth  take  judicial  notice  of  the  signature 
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Qmmon  law  jadges  of  the 
leter,  provided  buoIi  eigna- 
ided  to  any  decree,  oider, 
or  offioi&l  document." 
B.  10,  judicial  notioe  iB  to 
L  Wales  of  documents  ad- 
'  partioolar  in  any  oourt  of 

B.  3,  "  an  J  document  pnr- 
impressed  or  subscribed 
;al  and  signature  of  any 
minister,  cbarg^  d'afiaires, 
f  legation,  consul-general, 
coDsol,  pro-consul,  or  ixin- 
^i  any  sucb  oath,  affidavit, 
been  adminifitered,  sworn, 
IT  before  bim,  shall  be  ad- 
proof  of  any  such  seal  and 
id  signature  of  the  person 
he  same  purports  to  be,  or 
such  person."  Affidavits 
worn  abroad  before  a  oon- 
lissible  under  this  section 

2  (n),providesbyBeet,  125, 
ler  that  act,  judicial  notioe 
ature  of  any  officer  of  the 
ikruptcy  in  England,  or  in 
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Ireland,  or  of  the  Court  of  Session  in  SooUand,  or  of 
the  registrar  of  the  Court  of  the  Yioe- Warden  of  the 
Stannaries,  and  also  of  the  official  seal  or  stamp  of 
the  several  officers  of  such  courts  respectivelj. 

By  the  61st  section  of  the  Judicature  Act,  1873  (o), 
judiciJed  notice  is  to  be  taken  of  the  seals  of  district 
registries,  and  by  sect.  84  of  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883  (p),  impressions  of  the 
seal  of  the  Patent  Office  are  to  be  judidiallj  noticed 
and  admitted  in  evidence. 

By  the  15  &  16  Vict.  c.  86,  s.  22,  it  is  provided 
that  judicial  notice  shall  be  taken  of,  among  other 
things,  the  seal  or  signature  of  a  notary  public 
attached  to  affidavits  and  other  documents  in  Soot- 
land,  Ireland,  the  Channel  Islands,  or  any  colonjy 
island,  plantation  or  place  under  the  dominion  of  her 
Majesty  in  foreign  parts.  This  section  has  been  held 
to  include  all  documents  to  be  used  in  court  (q),  and 
not  to  have  been  abrogated  with  regard  to  affidaTits 
by  Ord.  38,  Eule  6,  of  the  E.  S.  C,  1883  (r).  Where 
an  affidavit  is  sworn  before  a  foreign  notary,  the 
signature  of  such  notary  requires  verification,  and  the 
Court  of  Chancery  has  refused  to  take  judicial  notice 
of  the  seal  of  such  a  notary  («). 

In  Cok  V.  ShejTard  (^),  the  Court  of  Exchequer 

(o)  36  &  37  Yiot  c.  66. 

(p)  46  &  47  Viot.  o.  57. 

Ig)  Brooke  v.  Brooks,  L.  R.,  17  Ch.  D.  838 ;  60  L.  J.,  Ch.  528 ; 
80  W.  R.  46. 

(r)  Cooke  v.  Wilbyy  L.  R.,  26  Ch.  D.  769 ;  63  L,  J.,  CJh.  692 ;  S3 
W.  R.  379. 

(«)  In  re  EarVe  Trutt,  4  K.  &  J.  300. 

(0  11  Exoh.  482. 
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ce  of  the  BeaL  of  a  notary  poblio  in 
ids,  mdepeudently  of  any  statutory 
pears  on  the  whole  to  be  the  rule 
a  notaiy  public  in  any  part  of  her 
ions  will  be  judicially  notioed,  but 
,  foreign  notary  pabUo.  It  may  be 
le  oertificBte  of  a  notaiy  public  of  a 
a  foreign  bill  of  exchange  is  evidence 
neither  notarifd  or  consular  oertifi- 
a  of  any  other  iad,  certified,  e.  g.,  the 
of  the  certificate  of  a  notary  public 
id  had  been  executed  before  him  will 
liepense  with  the  proper  eyidence  of 
the  deed(u).  The  court  will  also 
ao8  and  the  divisions  of  the  year  (r), 
Gazette  (y). 

rse,  take  jadioial  notice  not  only  of 
ind,  bat  of  their  own  rules  of  prao- 
lot,  however,  notice  the  lawa  or  ous- 
itat«e,  but  Buoh  laws  most  be  proved 
illed  witnesses  (s).  No  witness  will 
less  he  appear  to  have  filled  an  official 
I  oonnect«d  manifestly  with  the  legal 
have  been  in  some  position  in  which 
tt  he  would  have  acquired  a  practical 

•aid,  L.  E.,  3  P.  C.  313;  39  L.  3.,  P.  G.  34; 

ti«,  Lord  BayiD.  993. 

B.  &  R.  2T4. 

lot.  D.  11,  8.  1,  tli0  oourts  are  einpowerod  to 

[tt  of  an;  foreign  state  to  Moertain  the  Uv  of 

entiaa  has  been  etit«ii«d.  into  with  Biuh  atate. 
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aoquaintanoe  with  the  law  in  question  (a).  In  The 
Sussex  Peerage  Case  (i),  a  Boman  Catholic  Bishop  in 
England  was  called  to  give  evidence  as  to  the  law  of 
marriage  at  Some.  It  appeared  that  it  was  poit  of 
his  official  duties  to  decide  for  spiritual  purposes 
questions  as  to  the  validity  of  marriages  between 
Boman  Catholics,  and  that  for  this  purpose  he  had  to 
apply  the  law  of  Bome.  It  was  held  that  his  evi- 
dence was  admissible,  as  he  was  engaged  in  the  per- 
formance of  important  and  responsible  public  dutieB, 
and  that  in  order  to  discharge  them  properly  he  was 
bound  to  make  himself  acquainted  with  the  law  in 
question.  A  legal  practitioner  practising  before  the 
Privy  Council  is  not  an  expert  qualified  to  give  evi- 
dence concerning  the  law  of  those  countries  for  whidi 
the  Privy  Council  is  the  ultimate  Court  of  Appeal  (c)» 
A  person  who  formerly  carried  on  business  as  a  mer^ 
chant  and  commissioner  of  stocks  at  Brussels  has  been 
allowed  to  prove  what  the  usage  in  Belgium  is  as  to 
the  presentment  of  promissory  notes  there  (rf).  A 
person  who  has  acquired,  by  study  in  one  country,  a 
merely  theoretical  knowledge  of  the  laws  of  another 
country  is  not  competent  to  prove  the  laws  of  such 
country  (e) ;  but  the  certificate  of  a  foreign  ambassa- 
dor, under  the  seal  of  the  legation,  has  been  held 
evidence  of  the  law  of  the  country  by  which  he  was 


(a)  Van  Der  Donekt  v.  Thelluaon,  8  C.  B.  812. 

(b)  Sussex  Peerage  Case,  11  G.  &  F.  134. 

(c)  Cartufright  v.  Cartwrigkty  26  W.  E.  682. 
(J)  Van  Ber  Donekt  v.  Thelluson,  8  0.  B.  812. 

(e)  Bristow  y.  Secqueville,  6  Exch.  276 ;  In  the  goods  qfBoHt^ 
L.  R.,  1  P.  D.  69 ;  45  L.  J.,  P.  D.  &  A.  42 ;  24  W.  R  265. 
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aooredited  (/).  Foreign  law  cannot  be  proved  in 
England  {g)^  as  it  can  in  some  countries,  by  books 
printed  or  published  under  the  authority  of  the 
government  of  a  foreign  country,  and  purporting  to 
oontain  the  statutes,  code,  or  other  law  of  such  coun- 
try, nor  by  printed  or  published  books  of  reports  of 
decisLons  of  the  courts  of  such  country,  nor  by  books 
proved  to  be  commonly  admitted  in  such  courts  as 
evidence  of  the  law  of  such  country.  A  witness 
called  to  prove  foreign  law  may,  however,  refer  to 
laws  or  treatises  to  aid  his  memoiy  {h) :  and  if  the 
witness  states  that  any  text-book,  decision,  code,  or 
other  legal  document  truly  represents  the  foreign  law 
which  he  is  called  to  prove,  the  court  may  look  at 
the  treatise  and  treat  it  and  give  effect  to  it  as  part 
of  the  testimony  of  the  witness  (e).  A  question  of 
foreign  law  being  one  of  fact  must  in  every  action  be 
decided  on  evidence  adduced  in  that  action,  and  not 
by  a  previous  decision,  or  on  evidence  adduced  in 
another  action  {k).  Colonial  laws  (/)  and  the  laws  of 
Sootiand  axe  regarded  as  foreign  law  for  the  purposes 
of  proof.  In  order  to  afford  facilities  for  the  more 
certain  ascertainment  of  the  law  administered  in  one 
part  of  her  Majesty's  dominions,  when  pleaded  in  the 


(/)  In  the  goodt  of  Elingeman,  3  S.  &  T.  18 ;  32  L.  J.,  P.  M.  & 
A.  16. 

is)  Sutaex  Furage  CaaOy  11  C.  &  F.  184. 

(A)  See  NeUon  r*  Lord  Bridportf  8  Beav.  538,  and  8usmx  Peerage 
Ow^UG.  &F.  116. 

(t)  Omeka  y.  Murietta,  L.  R.,  40  Gh.  Biy.  654 ;  60  L.  T.  798. 

{k)  M'Cormiek  t.  Gamett,  5  De  G.,  M.  &  G.  278. 

(0  Weg  T.  Gttlleg,  6  Mod.  194. 
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ooirrts  of  another  part  thereof,  it  has  been  enacted  that 
"  if  in  any  action  depending  in  any  court  within  her 
Majesty's  dominions,  it  shall  be  the  opinion  of  such 
court  that  it  is  necessary  or  expedient  for  the  proper 
disposal  of  such  action  to  ascertain  the  law  applicable 
to  the  facts  of  the  case,  as  administered  in  any  other 
part  of  her  Majesty's  dominions  on  any  point  on 
which  the  law  of  such  other  part  of  her  Majesty's  do- 
minions is  different  from  that  in  which  the  court  is 
situate,  it  shall  be  competent  to  the  court  in  which  such 
action  may  depend  to  direct  a  case  to  be  prepared 
setting  forth  the  facts  as  these  may  be  ascertained  by 
verdict  of  a  jury  or  other  mode  competent,  or  maybe 
agreed  upon  by  the  parties,  or  settled  by  such  person 
or  persons  as  may  have  been  appointed  by  the  court  for 
that  purpose  in  the  event  of  the  parties  not  agreeing, 
and  upon  such  case  being  approved  of  by  such  oourt 
or  a  judge  thereof,  they  shall  settle  the  question  of 
law  arising  out  of  the  same,  on  which  they  desire  to 
have  the  opinion  of  another  court,  and  shall  pro- 
nounce an  order  remitting  the  same,  together  with 
the   case,  to  the  court  in  such  other  part  of  her 
Majesty's  dominions,  being  one  of  the  superior  courts 
thereof,  whose  opinion  is  desired  upon  the  law  ad- 
ministered by  them  as  applicable  to  the  facts  set  forth 
in  such  case,  and  desiring  them  to  pronounce  their 
opinion  on  the  questions  submitted  to  them  in  the 
terms  of  this  act ;  and  it  shall  be  competent  to  any 
of  the  parties  to  the  action  to  present  a  petition  to 
the  court,  whose  opinion  is  to  be  obtained,  praying 
such  last-mentioned  court  to  hear  parties  or  their 
counsel,  and  to  pronounce  their  opinion  thereon  in 


;al  NoncB,  etc. 

3  pronounce  their  opinion  ^ 
or  coansel;  and  the  ooun 
liall  be  presented  shall,  if  t 
larly  day  for  hearing  partie 

coee,  and  shall  thereafter  ] 

upon  the  queetions  of  lav 
L  which  are  submitted  to  tl 
order  to  their  pronouncing  e 
e  entitled  to  take  such  fun 
3  to  them  shall  seem  proper  "  I 
)  been  thus  obtained,  the  o 
is  pending  "shall  apply  e 
,"  or  "  shall  order  such  opii 
)  jury,  with  the  other  faoti 

or  oonclusiva  evideooe  as 
,  of  the  foreign  law  the 
ins  act  the  law  of  Scotland 

ease  remitted  to  the  Com 
>),  and  the  law  of  Bengal  1 
lupreme  Court  of  Bengal  (p 


i.  0.  63,  I.  1. 

i.  c.  63,  8.  3. 

A,  1  D.  &  S.  24. 

flwu  of  Coorg,  30  B«iT.  832. 
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PART  II. 
WRITTEN  EVIDENCE, 


i  '  '   !  CHAPTER  1. 


In  the  first  port  of  this  work  the  general  principleB 
of  eyidenoe,  and  their  application  to  the  issae,  have 
been  considered,  but  chiefly  in  relation  to  oral  evi- 
dence.  In  the  second  part,  written  or  documentary 
evidence  will  be  discussed.  It  will  be  first  desirable 
to  add  a  few  more  remarks  upon  a  branch  of  the 
subject  which  has  been  already  touched  upon;  and 
to  show  generally  in  what  cases  written  instruments 
are  treated  as  primary  and  best  evidence,  and  in 
what  cases  as  secondary  and  inferior  evidence. 

When  a  writing  purports  to  be  in  the  nature  of  a 
public  or  judicial  record,  the  deliberate  solemnities 
with  which  its  settlement  and  recognition  are  pre- 
sumed to  have  been  accompanied  render  it  clearly 
the  best  and  primary  evidence  of  the  matters  to  which 
it  refers.  So,  where  a  contract  is  required  by  the 
law  to  be  in  writing  or  has  been  voluntarily  put  into 
writing  by  the  parties,  all  controversy  as  to  its  pur- 
port and  effect  ought  clearly  to  be  determined  by  the 
inspection  of  the  written  instrument,  and  therefore 
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lUst  B8  a  general  rule  be  pro- 
si  evidence  may  be  given  to 
eontraot,  it  cannot  be  given  to 
1  equity  relief  is  Bought  on  the 
miprise  (a).  Similarly,  where 
oatter  in  issue,  as  in  libel,  oral 
at  the  libel  is  inadmisaible  as 
or  print,  is  producible ;  and 
a  representation  or  statement 
ide  in  writing,  his  own  act 
1  the  nature  of  an  estoppel  in 

be  allowed  to  say  what  the 
e  writing  must  be  produced, 
1,  a  witness  cannot  be  asked 
ritten  in  a  book ;  but  the  book 
its  non-production  be  excused 
liples  under  which  seoondaiy 
[b).  He  cannot  be  examined 
a  letter,  but  the  whole  of  it 

all  suob  cases  oral  evidence 
intil  it  be  proved  that  every 
}d,  without  suooess,  to  produce 

ption  to  the  rule  that  parol 
inadmissible  where  there  is 
e  whieh  ought  strictly  to  be 
the  principle  that,  "  whatever 
,ots  amounting  to  admissions, 


«y,  32  L.  J.,  Ch.  630. 
OutUt/,  1  H.  &  N.  I. 
»>,  2  B.  Jc  B.  Z86. 
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are  evidence  agamst  himself,  though  such  admissioDS 
must  involve  what  must  necessarily  be  contained  id 
some  deed  or  writing ;  for  instance,  a  statement  by  a 
party,  or  one  under  whom  he  claims,  that  an  estate 
had  been  conveyed  to  or  from  such  person,  or  that  sudi 
person  filled  the  character  of  assignee — which  could 
only  be  by  deed."  The  learned  judge  who  laid  down 
this  principle  as  above  added  that  "the  reason  why 
such  statements  are  admissible,  without  notice  to 
produce  or  accounting  for  the  absence  of  the  written 
instrument,  is,  that  they  are  not  open  to  the  same 
objection  which  belongs  to  parol  evidence  from  other 
sources  when  the  written  evidence  might  have  been 
produced;  for  such  evidence  is  excluded  from  the 
presumption  of  its  untruth  from  the  very  nature  of 
the  case,  when  better  evidence  is  withheld ;  whereas 
what  a  party  himself  admits  to  be  true,  may  reason- 
ably be  presumed  to  be  so.  The  weight  and  value  of 
such  testimony  is  quite  another  question"  (d).  Thus, 
in  the  case  of  ShttoHe  v.  Pooley  (e),  in  which  this 
judgment  was  given,  it  was  necessary  to  show  that  a 
certain  debt  was  included  in  an  insolvent's  schedula 
The  schedule  itself  was  tendered  and  rejected,  because 
it  was  not  duly  stamped.  Evidence  was  then  tendered 
and  rejected  of  a  verbal  admission  by  the  defendant 
that  the  debt  was  included  in  the  schedule.  On  a 
rule  for  a  new  trial,  for  improper  rejection  of  this 
evidence,  the  court  held  that  it  ought  to  have  been 


(rf)  Per  Parke,  B.,  Slatteris  v.  Foolfy,  6  M.  &  W.  668 ;  see  also 
£.  T.  Baaingstoke^  14  Q.  B.  611. 
{e)  Ubi  Bupra. 
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[e  stated  above.  The  dedsi 
0  been  Beverely  attacked  bi 

pie,  wbere,  on  an  action 
oney  paid  on  a  written  ct 

0  of  the  express  autboritj 
r  into  tho  contract,  o£  1 

1  that  the  defendant,  vl 
nt  paid,  did  not  dispute 
lat  the  contract  need  not 
This  exception  has  exoi 
,  if  fully  carried  out,  woi 
L  abolition  of  the  general  r 

to  be  consistent ;  but  it  i 
t  of  Exchequer,  although  i 
lich  the  admission  has  bi 
making  it,  since  he  cannot 
L  admissions,  nor  ought  qu 
licit  them  to  be  allowed  I 

a  portion  of  a  writing 
Arty  is  entitled  to  have  n 
oh  are  "  oonneoted  with, 
lify,  qualify,  or  explain 
)een  read ; "  but  not  disti 
rhich  are  irrelevant  to,  c^ 
st-mentioned  passages  (>)■ 
is  merely  in  the  nature  o 


iutab,  S  It.  C.  L.  B«p.  382. 
,  6  H.  ft  N.  146. 
,  I  H.  4  N.  1. 
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personal  memorandum,  whioh  has  been  drawn  np  by 
a  witness  for  bis  own  convenienoe,  it  is  inadmissible 
as  a  writing,  but  may  be  used  by  tbe  witness  to 
lefresb  his  memory.  Thus,  letters  to  a  party  ore 
only  received  on  the  presumption  that,  by  answering 
them,  or  acting  on  them,  or  even  by  the  bare  aot  of 
receiving  them,  he  has  connected  them  with  the 
oontroven^  between  himself  and  the  writer ;  but  a 
mere  written  statement,  not  made  on  oath  by  one 
party,  and  not  shown  to  have  come  to  the  knowledge 
and  to  have  been  recognized  or  adopted  in  some  way 
by  another  party,  is  no  evidence  against  the  latter. 

The  general  rule  for  determining  whether  a  writing 
is  primaiy  or  secondary  evidence,  is  to  consider 
whether  it  contains  the  substance  of  the  issue,  and 
is  in  the  nature  of  a  contract  or  an  admission  by  the 
parties,  or  whether  it  is  only  a  personal  and  ^  parte 
memorandum.  In  the  former  case  it  must  be  pro- 
duced as  the  best  evidence ;  in  the  latter,  it  is  ad- 
missible only  to  refresh  and  guide  the  memory  of  ihe 
witness  in  his  oral  depositions.  Thus,  records  are  in 
the  nature  of  a  contract  between  parties,  which  has 
been  settled  and  ratified  by  public  consent,  as  ex- 
pressed in  a  judicial  act ;  they  are  therefore  primazy 
evidence;  but  a  public  act  of  parliament  is  in  the 
nature  of  a  memorandum,  for  judges  and  the  public, 
of  laws  which  every  one  is  presumed  to  have  engraven 
in  his  memory  (k). 

Writings  are  either  public  or  private ;  and  public 
writings  are  either  judicial  or  non- judicial.  These 
wilj  now  be  considered  in  their  order. 


(At)  Ji,  T.  Sutton,  4  H.  &  S.  532. 
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t  important  pubUo  jadioial 
reated  of. 

PABLIAMENT. 

ic  or  priTate.  The  former 
proved,  as  the  oonrt  takes 
t,  practically,  they  are  gene- 
purporting  to  be  printed  and 
I's  printer;  and  this  oonrae 
im  the  terms  of  41  Gw.  3, 
that  the  statutes  of  Engluid 
irinted  and  published  by  the 

received  as  conclusive  evi- 
;  and  the  statutes  of  Ireland 
printed  and  published,  shall 
ler  in  any  court  of  civil  or 
Great  Britain.  If  there  be 
le  printed  copy  inaccurate, 
J}  the  Parliament  Boll  {a). 
srsonal  acts,  which  are  not 
ed  under  the  Documentary 

8.  3,  by  copies  purporting 

■iU,  1  U.  &  S.  105. 
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to  be  printed  by  the  Queen's  printer,  vithout 
necessarily  any  further  proof  that  they  were  so 
printed.  Even  this  proof  is  unneoessaxy  if  the  act 
contains  a  clause  declaring  it  to  be  a  public  act, 
and  that  it  shall  be  taken  notice  of  as  such  with- 
out being  specially  pleaded  {c) ;  but  such  a  daoae 
will  not  render  it  evidence  against  third  parties  ((i^). 

The  3rd  section  of  the  last-mentioned  act  also 
declares  that  all  copies  of  the  journals  of  either 
house  of  parliament,  and  of  royal  prodamations, 
purporting  to  be  printed  by  the  printers  to  the 
Crown,  or  of  either  house,  shall  be  admitted  in  all 
oases  as  evidence  thereof  without  proof  of  their 
being  copies  so  printed. 

By  sect.  2  of  the  Documentary  Evidence  Act, 
1882  (e),  copies  printed  under  the  superintendence  or 
authority  of  her  Majesty's  Stationery  Office  are  also 
admissible. 


RECORDS. 

Where  the  existence  of  a  record  is  in  issue^  either 
the  record  itself  must  be  produced,  or  it  may  be 
proved  by  exemplification  under  the  great  seal,  or  by 
any  examined  or  sworn  copy.  But  when  the  validitf 
of  the  record  is  not  in  issue,  it  may  always  be  proved 
by  an  examined  or  sworn  copy. 


(<?)   Woodtoard  v.  Cotton,  1  G.  M.  &  R.  44. 
(d)  Brett  y.  Seaie*,  M.  &  M.  421. 
W  46  &  46  Vict.  0.  9. 
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By  the  1  &  2  Vict.  o.  94,  the  Master  of  the  Bolls 
18  made  supermtendent  of  the  genersd  records  of  the 
xeahn,  and    is   empowered  to  make  roles  for  the 
admissioii  of  sach  persons  as  ought  to  he  admitted 
to  the  use   of  sudi  records:  and  he  is  authorized 
penonallj,  or  hy  deputy,  to  allow  copies  to  be  made 
of  such  reoords.    It  is  also  declared  to  be  expedient 
*'to  allow  the  free  use  of  any  public  records  as  far 
88  stands  with  their  safety  and  integrity,  and  with 
the  puUic  policy  of  the  realm."    By  sect.  13,  a 
oartified  copy  of  any  record,  sealed  with  the  seal  of 
the  Beoord  Office,  is  evidence  in  every  case  in  which 
ihe  Qriginal  record  would  be  admissible ;  and  by  the 
I2th  section,  any  person  desiring  of  procuring  such 
a  copy  may  do  so  at  his  own  cost  by  permission  of 
the  Master  of  the  Bolls :  but  such  copy  shall  be 
adimBsible  to  prove  the  record,  only  after  examina- 
tion  and   certificate,    under  seal,  by  the  Deputy 
Keeper  of  the  Becords,  or  one  of  the  assistant  record 
keepers. 

By  the  County  Courts  Act,  1888  (/) ,  s.  180,  it  is  pro- 
vided  that "  for  every  court  there  shall  be  a  seal  of  the 
oonrt,  and  all  summonses  and  other  process  issuing  out 
of  the  said  court  shall  be  sealed  or  stamped  with  the 
seal  of  the  Court,  and  all  such  summonses  and  other 
frooess  purporting  to  be  so  sealed  shall  in  England 
be  received  in  evidence  without  further  proof  thereof, 
Mid  every  person  who  shall  forge  the  seal,  or  any 
prooess  of  the  court,  or  who  shall  serve  or  enforce 
Buy  such  forged  process  knowing  the  same  to  be 

(/)  61  &  62  Vict.  0.  43. 
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forged,  or  deliver,  or  caused  to  be  deliveied,  to  any 
person  any  paper  falsely  purporting  to  be  a  copy  of 
any  summons  or  other  process  of  the  said  oouit 
knowing  the  same  to  be  false,  or  who  shall  act,  or 
profess  to  act,  under  any  false  colours  or  pretence  of 
the  process  or  authority  of  the  said  court  shall  be 
guilty  of  felony." 

Although  all  judicial  proceedings,  which  are  regu- 
lated as  to  the  mode  of  proving  them  by  the  above 
statutes,  should  be  proved  conformably  to  them,  yet 
as  their  language  is  declaratory  and  directory,  and 
is  not  compulsory,  the  records  of  superior  and  in- 
ferior courts  may  be  proved,  by  means  of  examined 
copies,  when  they  are  obtainable.  An  examined 
copy  must  be  proved  to  be  such  by  a  witness  who  has 
compared  the  copy  word  for  word  with  the  original, 
or  who  has  examined  the  copy  while  another  person 
read  the  original ;  and  it  will  not  be  necessary  to 
call  the  latter  person,  nor  to  prove  that  the  witDes 
also  read  the  original  while  the  other  person  com- 
pared the  copy ;  for  it  will  not  be  presumed  that  a 
person  has  wilfully  misread  a  record  (r/).  The  copy 
must  be  complete  and  accurate,  and  not  contain 
abbreviations  (h) ;  and  it  must  appear  that  the  record 
was  in  the  custody  of  the  proper  oflBcer  at  the  time 
when  the  copy  was  taken. 

A  degree  in  Chancery  may  be  proved  by  an  exem- 
plification under  the  seal  of  the   court ;  or  by  an 


{ff)  Head  V.  Marffinson,  1  Camp.  469 ;  of.  Shine  Peerage  Oue^  6  C. 
&  F.  23. 
(/*)  E,  V.  Christian,  0.  &  M.  388. 
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decretal  order  or  paper,  with 
iBWflT  (i).  If  it  be  reqiiired 
'ee  was  mode,  or  that  it  has 
ed  and  sealed  decree  is  suffi- 
the  bill  and  answer  (X-). 
Iiacoery  is  no  evidence  of  the 
t  even  of  those  on  which  the 
sd  (/) ;  hut  where  the  parties 
in  action  in  which  the  same 
statements  of  either,  in  a  bill 
i  against  the  maker  in  the 
i).  Where  a  witness  at  the 
t  variance  with  statements 
an  answer  in  Chancery,  an 

answer  has  been  held  ad- 
m.  (m).  a  decree  cannot  he- 
spt  gainst  the  party  against 
OBe  claiming  ander  him  ;  but 
recedent.  A  decree  or  other 
'  is  not  a  record  until  it  has 
led  (o).  A  judgment  which 
try  Book  of  Judgments  can 
copy  of  the  entry  (p). 

or  acquittal  may  now  he 


L,  11  Q.  B.  D.  60S ;  U  L.  J.,  Q.  B. 
A  A 
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proved  under  the  14  &  15  Vict.  c.  99,  s.  13,  by  a 

certificate  purporting  to  be  "  under  the  hand  of  the 

clerk  of  the  court,  or  other  officer  having  the  custody 

of  the  records  of  the  court  where  such  conviction  or 

acquittal  took  place,  or  by  the  deputy  of  such  eleit 

i  or  other  officer,  that  the  paper  produced  is  a  copy  of 

I  the  record  of  indictment,  triaL  conviction  and  iudg- 

n  ment,  or  acquittal,  as  the  case  may  be,  omitting  the 

•  formal  parts  thereof." 

On  trials  for  perjury  it  is  enacted  by  the  14  &  15 
Vict.  c.  100,  s.  22,  that  such  a  certificate,  "  containing 
the  substance  and  effect  only,  omitting  the  foimal 
portion  of  the  indictment  and  trial  for  any  felony  or 
misdemeanor,"  shall  be  sufficient  evidence  of  the 
same ;  but  the  mere  fact  of  the  trial  may  be  proved 
by  the  officer  of  the  court  on  production  of  his 
minutes,  or  apparently,  by  any  one  who  was  present 
at  the  first  trial  (q). 


\ 


1 
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VERDICTS. 


A  verdict  may  be  proved  by  producing  the  posim, 
indorsed  on  the  Nisi  Prius  record,  when  it  is  only 
required  to  show  that  a  trial  took  place  (r) ;  but  the 
whole  record  and  a  copy  of  the  judgment  will  be 
necessary  to  establish  the  finding  of  any  substantial 
fact. 


(q)  It.  V.  Newman,  2  Den.  390. 
(r)  ruton  V.  WaUer,  1  Stra.  162. 
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se  are  now  r^nlated  by  14  &  15  Viot.  o.  99, 
hich  enacts  that  "all  proclamations,  treaties, 
ber  acts  of  state  of  any  foreign  state,  or  of  any 
I  colony,  and  aU  judgments,  decrees,  orden, 
her  judicial  proceedings  of  any  court  of  jostioe 
'  foreign  state,  or  in  any  British  colony,  and 
davits,  pleadings,  and  other  legal  documents 
r  deposited  in  any  such  court,  may  be  proved 

court  of  justice,  or  before  any  person  having 
T,  or  by  consent  of  parties,  authority  to  hear, 
i,  and  examine  evidence,  either  by  examined 
,  or  by  copies  authenticated  as  hereinafter  men- 

;  that  is  to  say,  if  the  document  sought  to  be 
1  be  a  proclamation,  treaty,  or  otiier  act  of 

the  authenticated  copy,  to  be  admissible  in 
loe,  must  purport  to  be  sealed  with  the  seal  of 
Dreign  state  or  British  colony  to  whioh  the 
al  document  belongs ;  and  if  the  document 
t  to  be  proved  be  a  judgment,  decree,  order,  or 

judicial  proceeding  of  any  foreign  or  colonial 
,  or  an  affidavit,  pleading,  or  other  legal  docu- 

filed  or  deposited  in  any  such  court,  the  au- 
icated  copy,  to  be  admissible  in  evidence,  must 
yd  either  to  be  sealed  ^th  the  seal  of  the 
^  or  colonial  court  to  which  the  original  doca- 

belongs,  or,  in  the  event  of  such  court  having 
iol,  to  be  signed  by  the  judge,  or  if  there  be  more 
one  judge,  by  any  one  of  the  judges  of  the  said 
: ;  and  such  judge  shall  attach  to  hie  signature  a 
ment  in  writing  on  the  said  copy  that  the  court 
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whereof  he  is  a  judge  has  no  seal ;  but,  if  any  of  the 
aforesaid  authenticated  oopies  shall  purport  to  be 
sealed  or  signed  as  hereinbefore  respeotivelj  direoted, 
the  same  shall  respectively  be  received  in  evidence 
without  any  proof  of  the  seal  where  a  seal  is  neces- 
sary,  or  of  the  signature,  or  of  the  statement  attach^ 
thereto,  where  such  statement  or  signature  are  neces- 
sary, or  of  the  judicial  character  of  the  person  ap- 
pearing to  have  made  such  signature  and  statement" 
Foreign  judgments  and  other  proceedings  may 
still  be  proved  as  before  the  statute  by  examined 
copies  («).  A  foreign  proclamation  may  be  proved 
by  production  of  a  copy  proved  to  be  accurate,  but 
evidence  of  a  verbal  proclamation  is  inadmissible  as 
hearsay. 


I     I 


CONVICTIONS. 


Convictions  before  magistrates  are  proved  by 
examined  copies  which  are  made  out,  on  appUcation, 
by  the  clerk  of  the  peace.  In  many  cases  also, 
under  particular  statutes,  copies  certified  by  the 
proper  ofiGlcer  are  sufiGlcient  evidence. 

A  conviction  is  presumed  to  be  imappealed  against 
till  the  contrary  is  shown  {t) ;  and  it  is  conclusive 
evidence  against  the  plaintiff  in  an  action  for  ma- 
licious prosecution,  even  where  no  appeal  lies  {u). 

(«)  AppleUm  y.  Brayhrooke^  6  M.  &  G.  34. 
ii)  24&26  Vict.  c.  96,  B.  112. 

(u)  JBawbd  v.  Matthews,  L.  R.,  2  0.  P.  684 ;  36  L.  J.,  M.  C.  W; 
16  W.  B.  839. 
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osticefi,  a  oonTiotion,  nnap- 
vTersed,  cannot  be  oontro- 
and,  until  quaehed,  it  is 
he  facte  contained  in  it  in 
whom  it  is  tendered  (y). 


in  oasee  of  removal,  most  be 
it  secondary  evidence  may 
}ear8  that  the  party,  whose 
it,  has  been  served  with 
Order  ref^s  to  proceedings 
udicial,  and  vhioh  are  also 
ray  between  the  parties,  the 
Buch  documentary  evidence 
to  produce  it;  and,  if  he 
ry  evidence  cannot  be  given, 
may  be  attached  (a). 


oial  inquiries  into  matters  of 
hey  are  admissible  under  the 
>een  already  disoussed  in  the 
meral  interrats,  and  ancient 

€sj  is  evidence  for  a  prisoner 

B.  ft  C.  3S4. 
T.  E.  638. 

ionmgh,  18  L.  J.,  U.  C.  79. 
B.  ft  B.  940. 
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to  show  that  he  was  insane  when  he  oommitted  the 
oSenoe. 
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I     I 


OUDERS  AND  RULES  OF  THE  HIGH  COURT. 

The  Orders  of  the  [judges  of  the  High  Court  are 
proved  by  the  production  of  the  original  Order,  signed 
by  the  judge.  The^court  takes  judicial  notice  of  lie 
signature. 

A  judge's  Order  will  not  justify  a  party  in  ten- 
dering secondary  evidence,  merely  because  the  Order 
refers  to  it  as  if  it  were  primary.  Thus,  where  a 
judge's  Order  required  a  party  to  admit  "  a  copy  of  a 
letter,"  it  was  held  that  the  other  party  oould  not 
give  it  in  evidence,  without  accounting  first  for 
the  non-production  of  the  original.  "The  judge's 
Order,"  Lord  Denman  said,  "  secures  the  accuracy  of 
the  secondary  evidence,  but  does  not  give  it  the  effect 
of  primary  evidence"  (6). 


CERTIFICATES. 

A  copy  of  a  record  of  any  public  fact  made  by  an 
officer  in  a  public  or  judicial  capacity,  and  strictly 
within  the  course  of  his  duty  (but  not  otherwise),  is 
generally,  and  in  many  cases  specially  by  statute, 
evidence  of  the  facts  which  it  purports  to  record; 
but  a  mere  certificate  of  an  extra-judicial  fact,  or  of 
a  fact  which  the  officer  was  not  bound  to  record,  is 
inadmissible. 

In  criminal  law,  various  certificates  containing  the 
substance  of  the  original  record  are  evidence.    Thus, 

{b)  Sharp  y.  Iamb,  11  A.  &  £.  805. 
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by  24  &  25  Yiet,  c.  96,  s.  116,  it  is  enacted  that 
when  a  prisoner  is  charged  with  a  felony  or  misde- 
meanor, after  a  previous  conviction  for  a  felony  or 
misdemeanor,  the  first  oftenoe  and  conviction  may 
be  proved  by  a  certificate,  containing  the  substance 
of  the  orijpbial  record,  and  purporting  to  be  signed 
by  the  clerk  of  the  court,  or  other  officer  having  the 
custody  of  the  records.  The  24  &  25  Vict.  c.  99, 
a.  37,  has  a  similar  provision  for  oSences  against  the 
ooia. 

So  the  14  &  15  Vict.  c.  99,  s.  13,  enacts  that 
whenever  it  may  be  necessary  to  prove  a  formal  con- 
viction or  acquittal  of  a  prisoner,  it  shall  not  be 
necessary  to  produce  the  original  record  or  a  copy ; 
but  it  shall  be  sufficient  to  produce  a  certificate  of  such 
former  conviction  or  acquittal,  purporting  to  contain 
the  substance  of  the  original  record,  and  signed  by 
the  derk  of  the  court  or  other  proper  officer. 

The  14  &  15  Vict.  c.  100,  s.  22,  enacts  that  in 
trials  for  perjury  or  subornation  of  perjury,  or  a  trial 
of  any  indictment  for  felony  or  misdemeanor,  a  cer- 
tificate of  the  trial  of  such  indictment,  purporting  to 
be  signed  by  the  clerk  of  the  court  or  of  the  records, 
shall  be  sufficient  evidence  of  the  former  trial. 

A  certificate  by  two  justices  that  a  charge  of 
assault  and  battery  had  been  heard  and  dismissed, 
is  admissible,  under  24  &  25  Vict.  c.  100,  ss.  44 
and  45,  to  bar  all  subsequent  civil  and  criminal 
proceedings    for    the  same   cause  (c).     Under    the 

ie)  Tunnieliffe  v.  T^  5  C.  B.  653. 
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Laroeny  Jurlsdiotioii  Act(^)y  s.  12,  a  similar  oer- 
tificate  has  the  same  effect. 

Many  other  documents,  in  the  nature  of  copies  or 
certificates,  are  admissible  in  substitution  for  originals, 
or  per  ae^  by  virtue  of  special  acts ;  but  the  limits  of 
this  work  permit  only  a  general  ref  erenoe  to  them. 
They  are  generally  admissible  under  the  Doeu- 
mentary  Evidence  Acts,  but  are  also  in  many  cates 
made  specially  admissible  by  statute. 


•   i 


WRITS  AND  WARRANTS. 


These  must  be  proved,  until  they  are  retained, 
by  actual  production;  but  after  their  return  they 
become  matters  of  record,  and  are  provable  by 
copies  (e). 


ORDERS  AND  RULES  OF  INFERIOR  COURTS. 

Where  these  are  in  the  nature  of  a  record, 
they  wiU  be  subject  to  the  usual  rule,  and  maj 
generally  be  proved  by  a  certified  exemplification  (/). 
Where  the  court  is  not  of  record,  the  books  con- 
taining the  proceedings  must  be  produced  and  proved 
by  the  proper  officer,  who  ought  to  be  subpoenaed  to 
attend  with  them;  but  if  he  does  not  attend,  or  if  he 
refuses  to  produce  the  book  or  document  containiii; 


(<Q  18  &  19  Viot.  0.  126. 

\e)  BaU.  N.  P.  234. 

(/}  Woodcraft  v.  Keynatton^  2  Atk.  317. 
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3ondar7  evidence  cannot  1 
be  attached  {g). 


H0D8ES  OF  LOBD3  AND  Cd 

the  House  of  Lords,  it 
lave  always  been  provi 
tion  was  fonneriy  raised 
House  of  Commons  were 
ras  decided  that  copies 
in  evidence.  Under  th 
Acts  copies  of  the  joa 
dmiseible,  if  they  purpo 
linters. 


;UPTCT  FROCEEDINGS 

ig  to  the  provisions  of  th 
I,  SB.  28,  30  and  132—8,  fi 

The  132nd  section  provi 
on  Gazette  containing  ao 

pursuance  of  this  act, 
is  stated  in  the  notice,  i 
of  a  copy  of  the  Xx)ndon 
ce  of  a  receiving  order, 

debtor  bankrupt,  shall 

'fa4lMy,  2  E.  &  B.  940. 
DtiffmnU  Cat,  4  C.  &  F.  S6S. 
Xiddbtoa,  Doug.  693. 
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elusive  evidence  (/)  in  all  legal  proceedings  of  the 
due  making  and  date  of  the  order. 

The  effect  of  this  section  is  to  make  the  advertise- 
ment conclusive  evidence,  not  only  as  regards  the 
persons  who  were  parties  to  the  bankruptcy  proceed- 
ings, but  also  as  against  other  persons  {e.g.y  the 
holder  of  a  bUl  of  sale  executed  by  the  bankrupt)  of 
the  validity  of  the  adjudication  and  of  the  date 
thereof,  but  the  advertisement  has  no  such  effect  in 
proceedings  taken  for  the  purpose  of  questioning  or 
annulling  an  adjudication  (w). 

By  sect.  28,  sub-sect.  4,  the  report  of  the  official 
receiver  is  made  primd  facie  evidence  of  the  state- 
ments therein  contained  for  the  purposes  of  that 
section.  It  has  been  decided  that  it  is  also  primd 
facie  evidence  for  the  purposes  of  sect.  18  (n). 


PRO  BATES  — WILLS. 

A  probate  of  a  will  is  in  the  nature  of  a  judicial 
proceeding  or  record  of  the  court.  It  constitutes  the 
proper  legal  proof  of  title  in  an  executor  to  his  tes- 
tator's personalty,  and  is  conclusive  against  all  the 
world  (o).  It  is  a  copy  of  the  will,  sealed  with  the 
seal  of  the  Court  of  Probate,  and  attached  to  a  certi- 

(/)  See  Hx  parte  Zearof/d,  L.  R.,  10  Ch.  D.  8 ;  48  L.  J.,  Bby. 
17;  27  W.  R.  277. 

(w)  Ex  parte  Geisel,  L.  R.,  22  Ch.  D.  436 ;  31  W.  R.  264. 

(«)  Ex  parte  Campbell,  L.  R.,  16  Q.  B.  D.  213 ;  54  L.  J.,  Q.  B. 
382 ;  63  L.  T.  208. 

(o)  Allen  V.  Dund<u,  3  T.  R.  126. 
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IB  that  the  will  has  been  proved  and 
liat  adminiBtration  of  the  goods  of 
bden  granted  to  one  or  more  of  the 
L  therein.  The  will  itself  is  not 
ept  when  the  ooort  is  called  upon  to 
ited  wiU  when  the  oourt  maj  and 
t  the  original  will  {q).  And  in  such 
English  translation  of  a  foreign  will 
td  to  probate,  the  court  oan  look  at 
inal  or  a  certified  copy  thereof  (r). 
)  lost,  eithw  it  may  be  proved  by  an 
}t  the  court  will  grant  an  exempliA- 
another  probate  (s) ;  or  a  certified 
ly  in  the  act  book,  under  14  &  15 
,  is  sufficient.  The  act  book  itself 
dence,  without  accounting  for  the 
>f  the  probate (f) ;  and  under  14&15 
14,  an  unstamped  copy  of  the  act 
«oeived  as  evidence  of  probate,  to 
op's  title  (a).  Where  no  act  book  is 
jord  of  probates,  it  appears  that  the 
■sed  with  the  appointment  of  the 
3  evidence  (x).  The  same  remarks 
)f  administration  (y). 

y,  8B.lt  C.  336. 

ird,  L.  B.,  30  Ch.  Di7.  390 ;   SS  L.  J.,  Ch. 

34  W.  R.  420. 

luU,  40  W.  R.  439 ;  60  L.  T.  683. 

TtAiae,  1  Stra.  412. 

m,  Jooob,  514. 

.  15  C.  B.  142. 

A.  t  E.  240. 

.  L«T.  3fi2. 
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The  rule  is  that  (except  in  proceedings  for  tiie 
protection  of  the  assets)  no  notice  can  be  taken  of  an 
alleged  will  of  personal  estate,  unless  it  has  been 
proved  in  the  English  Probate  Court  or  in  a  colonial 
court  having  concurrent  jurisdiction  with  the  English 
Probate  Court.  In  a  case  where  the  main  question 
was  as  to  the  liability  to  legacy  duty  of  the  personal 
estate  of  a  testator  whose  will  had  been  proved  in 
her  Majesty's  Supreme  Court  for  China  and  Japan 
at  Shanghai,  and  not  in  England,  Chitty,  J.,  held 
that  he  would  look  at  the  Shanghai  probate,  because 
the  Shanghai  Court  has,  from  its  constitution,  all 
such  jurisdiction  with  respect  to  the  property  of 
British  subjects  as  for  the  time  being  belongs  to  ihs 
Court  of  Probate  in  England  (z) ;  but  in  a  subee- 
quent  oaae,  where  a  petitioner  aaked  for  payment 
out  of  a  sum  of  money  to  which  he  was  entitled 
under  an  appointment  by  will,  Pearson,  J.,  held  thai 
the  probate  of  the  will  in  the  Supreme  Court  of 
New  Zealand  was  not  sufficient  for  him  to  act 
upon,  but  that  an  English  probate  was  necessaiy. 
He  distinguished  the  last-mentioned  case  on  the 
ground  of  the  difference  in  the  nature  of  the  juris- 
diction of  the  Shanghai  Court  from  that  of  the  New 
Zealand  Court  (a). 

In  the  case  of  a  will  relating  to  lands,  or  any 
description  of  realty,  it  was  necessary  formerly  to 


^ 


{z)  In  re  TootaVa  Trusts,  L.  R.,  23  Ch.  D.  532;  62  L.  J.,  Gl. 
664 ;  32  W.  R.  663. 

(a)  Ex  parte  Limehouse  Board  of  Works,  In  re  Vall€mee,  L.  B.,  24 
Ch.  Di7.  177 ;  52  L.  J.,  Ch.  791 ;  32  W.  R.  387. 
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lal  will  (b) ;  but  now  a 
proved  by  the  probate,  o 
e  Court  of  Probate.  Id 
.g  the  eTidenoe  must  give 

0  the  other  party,  who  ms 
.  of  such  Dotioe,  give  a 
ates  the  validity  of  the  d 
lust  be  produced  (c).  Ei 
er-DOtice  the  probate  is  o: 

Where  a  will  relating  I 
proved  in  the  Supreme 
toiia,  Hall,  V.-C,  acoepi 
^e  seal  of  that  court  as 
irposes  of  a  preliminary  ; 
on.  He  intimated,  how 
might  be  insifited  on  a 
1,  although  probably  at  t 

w- 

1  of  land  against  the  he 
called  (/),  unless  one  o 

insane,  or  has  not  been  he 
1  his  evidence  will  be 
e  heir  admits  it,  when 
without  declaring  it  to 
I  the  action  is  by  the  he 

i^amp.  389. 

'7,  as.  64,  66. 

nenhatish,  L.  K.,  2  Q.  fi.  612 

L.  B.,  21  Ch.  DiT.  674;  51  L. 

[,  19  T«.  491.      . 
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denoe  againfit  a  will,  he  maj  be  contradicted  hj  other 
OTidenoe,  or  it  may  be  shown  that  he  has  an  adverse 
mterest  (p).  Where  all  the  witnesses  swear  the  will 
was  not  duly  executed,  other  evidence  is  admissible 
to  sapport  it  (q).  The  presumption  of  due  execution 
often  operates  to  prove  a  wiU  (r). 

If  the  witnesses  are  dead,  their  handwriting  must 
be  proved,  unless  the  will  is  thirty  years  old,  in  which 
ease  it  is  said  to  prove  itself  (s) ;  that  is,  if  it  is  pro- 
duced from  the  proper  custody,  and  is  otherwise 
apparently  authentic,  it  will  be  presumed  to  be  so, 
even  though  there  are  circumstances  which  would 
lead  to  the  inference  that  it  has  been  cancelled  (t). 
The  thirty  years  are  computed  from  the  date  of  the 
will  {u).  In  such  a  case  it  is  not  necessary  to  call 
any  one  of  the  alleged  vdtnesses,  even  though  they 
appear  to  be  living  {x). 


AWARDS. 


An  award  is  conclusive  evidence  of  all  the  sub- 
stantial matters  to  which  the  submission  refers,  as 


(p)  Ibid. 

Iq)  See  JTri^ht  v.  Hogers,  L.  B.,  1  P.  &  D.  678 ;  38  L.  J.,  P.  & 
M.  67 ;  17  W.  R.  833. 
(r)  Vide  supra,  p.  88. 
(«)  JSanelifY.  Ferkint,  Dow.  202. 
(0  Andrews  y.  MottUy,  12  C.  B.,  K.  S.  526. 
(tt)  M'Zenire  v.  Fraaer,  9  Ves.  6. 
(x)  Doe  T.  JFallet/,  8  B.  &  0.  22. 
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between  the  i)aTties  to  the  sabmiflsion,  but  not  as  to 
third  parties  (y). 

In  proving  an  award,  the  fibrst  step  is  to  prove  ihe 
submission  to  the  reference.    If  the  submission  is  a 
written  agreement,  the  execution  by  all  the  partiel, 
including  the  party  who  relies  on  it,  must  be  strictlj 
proved  (2) ;  but  if  the  submission  is  by  a  rule  of 
court  or  judge's  order  in  an  action,  it  will  be  sufficient 
to  produce  the  rule  or  order,  and  then  to  prove  the 
award  (a) .    When  the  submission  contains  any  special 
powers  which  have  been  exercised,  e.  g.y  to  enlarge  the 
time,  or  appoint  an  xmipire,  the  instrument  by  whidi 
such  power  has  been  exercised  must  be  proved,  in 
addition  to  the  submission  and  prior  to  the  proof  of 
the  award ;  and  a  recital  in  the  award  of  the  exercifle 
of  the  power  will  not  be  sufficient  (6).     The  award 
must  also  be  proved  to  have  been  duly  executed. 
When  there  are  several  arbitrators,  it  should  be  shown 
that  all  signed  in  the  presence  of  each  other;  and 
even  where  the  award  is  to  be  valid,  although  signed 
by  only  one,  or  less  than  the  actual  number  of  arbi- 
trators, it  should  appear  that  all  who  have  not  signed 
have  been  required  to  attend  (c).    Awards  by  public 
officers  are  received  with  less  stringent  proof,  on 
the  principle  omnia  prcesumuntur  ritk  ease  acta  (d). 


(y)  Lady  Wennum  y.  Mackenzie,  5  E.  &  B.  447. 
(2)  Ferri8  v.  Otcen,  7  B.  &  0.  427 ;  Brasin  v.  Jonee,  8  B.  &  C.  124. 
{a)  Qishome  v.  Eari,  6  M.  &  VT.  60. 
{b)  Still  V.  Halford,  4  Camp.  17. 

\c)  Stalworth  v.  /»«*,  13  M.  &  W.  466 ;  Wrisht  v.  Oro^tf^  ^ 
Ex.  131. 
(d)  B.  T.  Eaelin^ld,  2  M.  &  S.  668. 
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Public  -writmgs,  which  are  not  of  a  judicial  character, 
are  evidence  of  the  matters  which  they  purport  to 
declare ;  provided  they  appear  to  have  heen  obtained 
from  proper  custody,  t.  ^.,  from  a  place  where  it  is 
reasonable  to  presume  that  they  would  be  deposited, 
if  authentic. 

The  question  of  proper  custody  under  this  head 
applies  more  exclusively  to  the  case  of  such  ancient 
documents  as  were  considered  incidentally  in  the 
ninth  and  tenth  chapters  of  this  work ;  and  it  will  be 
sufficient  to  refer  to  those  chapters  for  the  principleft 
which  regulate  the  admissibility  and  effect  of  ancient 
charters,  grants,  terriers,  inquisitions  or  surveys.  On 
the  general  question  as  to  what  constitutes  a  proper 
place  of  custody,  see  supra,  p.  191. 

The  proof  of  public  non-judicial  documents  is  now 
chiefly  regulated  by  the  Law  of  Evidence  Amend- 
ment Act,  1851  (a),  s.  14  of  which  enacts  that "  when- 
ever any  book  or  other  document  is  of  such  a  puUio 
nature  as  to  be  admissible  in  evidence  on  its  mere 
production  from  the  proper  custody,  and  no  statute 


(a)  14&15Yi0to.  99. 


a.  Man,  I. 


I 
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adflTB  its  oontenta  provable  by  a 
thereof,  or  extract  therefrom,  shall 
evidence  in  any  coart  of  jnstioe,  op 
n  now  or  hweafter  having  by  law 
rties  authority  to  hear,  receive,  and 
B,  provided  it  he  proved  to  be  an 
r  extract,  or  provided  it  purport  to 
itiEed  as  a  true  copy  or  extract  by 
ise  custody  the  original  is  entmsted, 
'  is  hereby  required  to  furnish  snoh 

extract  to  any  person  applying  at 
a  for  the  same,  upon  payment  of  & 
IT  the  some,  not  exceeding  foaTpenc» 

ninety  words." 

otion  it  has  been  held  that  an  un- 
:  an  act-book  of  the  ^EWesiafitioaL 
oe  of  probate  to  prove  executor- 
I  journals  of  the  House  of  Lords, 
loks  of  tax-colleotors,  oommissionerB 
mstomB,  secretaries  of  state,  munioi- 
itary  eloctors,  which  were  provable 
by  examined  copies,  may  now  be 

examined  or  certified  oopiee  nnder 
rters,  letters-patent,  grants  from  the 

and  commissions,  may  be  proved 
lIb,  or  examined  or  certified  copies ; 
ems,  hy  exemplifications  under  the 

to  royal  fnxiolamations,  Orders  in 


r.  Mtttx,  IS  C.  B.  U2. 
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Gounoil,  and  orders  of  Govemment  departmentSy  see 
mpra^  p.  335.  As  to  proclamations,  treaties,  &c.,  of 
foreign  states  or  oolonies,  see  supra^  p.  355.  Forragn 
official  documents  which  cannot  be  produced  here 
may  be  proved  by  examined  copies  (c). 

The  14  &  15  Vict.  c.  19,  s.  14,  cited  above,  has 
virtually  superseded  the  8  &  9  Vict.  c.  118,  s.  1  (the 
Documentary  Evidence  Act,  1846),  so  far  as  it  refers 
to  public  documents :  but,  as  the  two  acts  axe  con- 
strued cumulatively,  and  as  the  earlier  act  extends  to 
some  private  documents,  it  is  subjoined. 

The  Dociunentary  Evidence  Act,  1845  ((f),  s.  1, 
provides  that — "  Whenever  by  any  act  now  in  force, 
or  hereafter  to  be  in  force,  any  certificate,  official  or 
public  document,  or  document  or  proceeding  of  any 
corporation  or  joint-stock  or  other  company,  or  any 
certified  copy  of  any  document,  bye-law,  entry  in 
any  register,  or  other  book,  or  of  any  other  proceed- 
ing, shall  be  receivable  in  evidence  in  any  judicial 
proceeding,  the  same  shall  respectively  be  admitted 
in  evidence,  provided  they  purport  to  be  sealed  or 
impressed  with  a  stamp,  or  sealed  or  signed  alone,  as 
required,  or  impressed  with  a  stamp  and  signed  as 
directed  by  the  acts  made  or  hereafter  to  be  made, 
without  any  proof  of  the  seal  or  stamp,  where  a  seal 
or  stamp  is  necessary,  or  of  the  signature,  or  of  the 
official  character  of  the  person  appearing  to  hare 
signed  the  same,  and  without  any  further  proof,  in 


(e)  Bumaby  v.  BaiUie,  L.  B.,  42  Ch.  D.  292 ;  68  L.  J.,  Ch.  842; 
61  L.  T.  634 ;  38  W.  R.  125. 
(d)  8&9  Vict.  c.  113. 
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which  the  original  record  would  have 
in  evidenoe." 

{ these  enaotmente,  aa  to  doouments  of 
6,  IB  to  allow  the  aubstitutiou  of  oeiti- 
ned  copies  in  all  oases  in  whioh  Uie 
>duoedf  would  he  evideooe. 
therefore,  it  is  proposed  to  tender  an 
ierti£ed  copy  of  a  puhlic  document  in 
an  original,  the  practical  queetion  is, 
-iginal  is  such  a  puhlio  document  as  is 
ridence;«r  se{e). 

remembered  that,  notwithstanding  the 
Evidence  Acts,  and  tie  14  &  15  Vict, 
lere  are  nnmerous  cases  in  which  the 
cuments,  apparently  of  a  public  nature, 
Toduced,  and  where  neither  oertiGcates 
copies  ate  admiseible.  A  considerable 
lenesB  still  attaches  even  to  many  oases 
ified  or  examined  copies  are  clearly 
id  it  should  be  remembered  that,  when- 
cists  as  to  whether  a  document  is  public 
prudent  and  the  right  course  will  be 
with  the  originals. 

blic  dooiuztent  or  mark  requires  to  be 
it  may  be  proved  by  any  expert  and 
fls.  Thus  the  Post-OflGce  mark  may 
BLuy  post-master,  or  by  any  one  who  is 
:  receiving  letters  by  the  post  (/). 
iptions  of  public  documents  which  are 


j^  T.  Liimy,  29  L.  J.,  F.  &  H.  128. 
^  r.  LiU,  G  Bing.  ZB9. 
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practioally  most  important  will  now  be  oonddoed. 
First: — 


■.  i 


I   I 


I 


1     I 


BEGISTERS  OF  BIRTHS,  MARRIAGES  Aim  DEATHS. 

"  Parish  registers  are  in  the  nature  of  records,  and 
need  not  be  produced,  or  proved  by  subecribuig  mt- 
nesses  "  {g).  They  are  therefore  provable  under  the 
14  &  15  Vict.  c.  19,  s.  14,  by  copies  purporting  to  be 
signed  by  the  incumbents  of  the  parishes  {h). 

It  should  appear  that  the  original  is  in  the  proper 
custody,  which,  in  the  case  of  marriage,  baptismal, 
and  death  registers,  is  with  the  incumbent,  and  not 
the  parish  clerk  (t).  The  register,  or  the  copy,  as  the 
case  may  be,  is  only  proof  of  the  fact  of  a  marriage, 
or  a  birth,  or  a  death,  of  a  person  or  persons  therein 
named.  It  is  no  evidence  of  the  identity  of  a  party; 
nor  is  a  baptismal  registry  evidence  of  the  date  of  the 
birth  {k)y  but  it  is  of  age  (/),  although  not  strong 
evidence  per  se  (m) ;  the  certificate  when  put  in  must 
be  looked  at  as  a  whole  (n).  Identity  must  be  shown 
extrinsically ;  in  the  case  of  a  marriage,  either  by 
proving  the  handwriting  of  the  parties,  or  by  calling 
a  witness  who  was  present  at  the  marriage  (o) ;  but 

(^)  Per  Lord  Mansfield,  Birt  v.  Barhw,  Bong,  172. 

(A)  In  re  HaWt  £»tat6^  9  Hare,  App.  xtI. 

(t)  Doe  V.  Fowler,  19  L.  J.,  Q.  B.  151. 

(*)  In  re  Wintle,  L.  R.,  9  Eq.  373 ;  18  W.  R.  394. 

(/)  R,  V.  Weaver,  L.  R.,  2  0.  0.  R.  85 ;  43  L.  J.,  M.  C.  IS;  22 
W.  R.  190. 

(w)  Per  Chitty,  J.,  Qlenitter  v.  Earding,  L.  R.,  29  CL  D.  992; 
63  L.  T.  628. 

(«)  Ibid. 

(o)  Birt  V.  Barlow,  Dong.  272. 
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\ng  maybe  epokea  to  without  prodacang 
P)- 

6eo.  3, 0. 146,  b.  7,  verified  copies  of  all 
aptdamB  and  burialB  are  to  be  sent  jearlj 
are  to  the  regifitrar  of  their  diooeee;  and 
7  WilL  4,  o.  86,  8.  38,  "the  Eegiatnur- 
L  oauae  to  be  sealed  or  stamped "  with 
is  ofGoe,  "  all  certified  copies  of  entries 
said  office :  and  all  certified  copies  of 
rting  to  be  sealed  or  stamped  with  tlie 
laid  regieta:  office  shall  be  received  as 
le  birth,  death,  or  marriage  to  which  the 
without  anj  further  or  other  proof  of 
and  no  certified  oopj  purporting  to  be 
jaid  office  shall  be  of  any  force  or  effect 
sealed  or  stamped  as  aforesaid."  Non- 
psters  deposited  with  the  Registrar- 
made  evidenoe  b j  3  &  4  Yict.  o.  92, 
21  Vict,  c.  25.  Copies  purporting  to 
1  the  seal  of  the  office  are  receivable  in 
'  the  3  &  4  Vict.  c.  92,  s.  9,  subject  to 
OB  of  s.  11  as  to  notice ;  but  in  criminal 
ginal  register  or  record  must  be  pro- 
,  and  it  may  be  used  in  evidenoe  in  civil 
As  to  Sootdi  marriages  since  18S6, 
Yict.  c.  96.  As  to  Irish  marriages, 
Tict.  0,  81,  incorporated  with  and 
26  &  27  Vict.  c.  27;  33  &  34  Vict. 
36  &  37  Vict.  0.  16.  As  to  marriages 
ubjects  out  of  the  United  Kingdom 

p)  Softr  T.  Obutp,  2  £zoh.  IDS. 
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before  British  oonsulsy  see  the  Consular  Marriage 
Act,  1849  (12  &  13  Vict.  c.  68),  the  Consular 
riage  Act,  1868  (31  &  32  Viot.  o.  61),  the 
Act,  1890  (53  &  64  Viot.  o.  47),  and  the  Foreign 
Marriage  Act,  1891  (54  &  55  Viot.  o.  74).  The 
books  kept  among  the  archiyes  of  the  East  India 
Company,  professing  to  contain  authenticated  copies 
of  a  register  of  marriages  celebrated  in  India,  kept 
under  the  authority  of  the  East  India  Company, 
have  been  admitted  as  evidence  of  marriages  con- 
tracted in  India  (^).  Certified  copies  of  Scotch 
parochial  registers  are  evidence  in  English  Courts  on 
questions  of  Sootch  pedigree  relating  to  persons  and 
families  always  resident  and  domiciled  in  Soot- 
land  (r). 

By  the  Begistration  of  Burials  Act,  1864  («), 
register  books  kept  under  the  act,  or  copies,  are 
evidence  of  the  burials  entered  therein. 

By  s.  38  of  the  Births  and  Deaths  Begistration 
Act,  1874  {t)y  it  is  provided  that  an  entry  or  certified 
copy  of  an  entry  of  a  birth  or  death  under  the 
Begistration  Acts,  1836  and  1874,  is  not  to  be  evi- 
dence of  a  birth  or  death  unless  it  purports  to  be 
signed  by  some  person  professing  to  be  the  informant, 
and  to  be  a  person  required  by  law  to  give  inf onni^ 
tion  to  the  registrar  concerning  the  birth  or  death,  or 
purports  to  be  made  on  a  coroner's  certificate,  or  in 


(q)  Rateliffy.  JRatelif,  1  S.  &  T.  467. 

(r)  Zj/ell  y.  Kennedy,  L.  B.,  14  App.  Gas.  437. 

(»)  27  &  28  Vict.  0.  97. 

(0  37  &  38  Vict.  c.  88. 
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ODB  of  the  act  as  to  registra- 
is  at  sea.  Copies  of  the  re- 
b  in  India  by  order  of  the 
I  admissible  in  evidence  (»). 


;,  AND  TBAUE  MAKES. 

s,  Beaigns,  and  Trade  Marks 
hat  "  the  register  of  patents 
ddence  of  any  matters  by 
Eiathorized    to    be    inserted 

er  of  designs  shall  be  primA 
tters  by  this  act  directed  or 
therein," 

itration  of  a  person  ea  pro- 
shall  haprimd  facie  evidence 
isive  nse  of  the  trade  mark, 
ration  of  five  years  from  the 
be  ooncluBive  evidence  of  Ms 
e  of  the  trade  mark,  subject 
«st." 

3ns  of  the  seal  of  the  Fat«nt 
ly  noticed  and  admitted  in 

r  written  copies  or  extracts, 
jd  by  the  Comptroller,  and 

.  R.,  4  P.  D.  230 ;  «  L.  J.,  P.  D 
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sealed  with  the  seal  of  the  Patent  Office,  of  or  from 
patents,  specifications,  disclaimers,  and  oHier  doco- 
ments  in  the  Patent  Office,  and  of  or  from  registecs 
and  other  books  kept  there,  shall  be  admitted  in  evi- 
dence in  all  courts  in  her  Majesty's  dominions,  with- 
out further  proof  or  production  of  the  originals." 

By  s.  96,  "  A  certificate,  purporting  to  be  under 
the  hand  of  the  comptroller,  as  to  any  entry,  matter 
or  thing  which  he  is  authorized  by  this  act,  or  any 
general  rules  made  thereunder,  to  make  or  do,  shall 
be  primd  facie  evidence  of  the  entry  having  been 
made,  and  of  the  contents  thereof,  and  of  the  matter 
or  thing  having  been  done  or  left  undone." 


COPYRIGHT. 


The  Copyright  Amendment  Act,  1842  (y),  s.  11  (s), 
enacts,  that  a  register  of  "  the  proprietorship  in  the 
copyright  of  books  and  assignment  thereof,  and  in 
dramatic  and  musical  pieces,  whether  in  manuscript  or 
otherwise,  and  licences  affecting  such  copyright,  ahall 
be  kept  at  the  Hall  of  the  Stationers'  Company,"  and 
shall  be  open  to  inspection  of  any  person,  on  the  pay- 
ment of  one  shilling  for  every  entry  searched  for.  The 
proper  officer  is  empowered  to  give  a  certified  copy 
under  his  hand,  and  impressed  with  the  stamp  of  the 


(y)  6  &  6  Vict.  o.  45. 

(z)  These  provisions  are  incorporated  by  reference  into  tii« 
International  Copyright  Act,  1844  (7  &  8  Vict.  c.  12),  and  into 
the  Copyright  of  Works  of  Art  Act,  1862  (25  &  26  Vict  c  68). 


11   ■"' 
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OQmpanjy  of  any  such  entry;  which  copy  shall  be 
reoeived  as  eiddenoe  in  all  courts,  and  as  primd  fade 
pioof  of  the  proprietorship  or  assignment  of  copy- 
right or  licence,  as  therein  expressed,  but  subject  to 
be  rebutted  by  other  evidence  (a) ;  and,  in  cases  of 
dramatio  or  musical  pieces,  such  copy  shall  be  primd 
fade  proof  of  the  right  of  representation  or  perform- 
ance, subject  to  be  rebutted  as  foresaid. 

By  8.  24,  no  proprietor  of  a  copyright  in  any 
book  first  published  after  the  passing  of  the  act,  can 
take  any  legal  proceedings  for  infringement  of  such 
copyright,  unless  it  is  registered.  '^  Book  "  includes 
''inap''(i).  The  name  of  the  author  or  composer 
must  be  correctly  stated  on  the  register  (c),  as  well 
as  the  day  of  publication,  and  the  names  of  the  pub- 
lishers, or  their  firm  (d). 

The  International  Copyright  Act,  1886  (^),  pro- 
rides,  by  s.  7,  that  "  where  it  is  necessary  to  prove 
ihe  existence  or  proprietorship  of  the  copyright  of 
any  work  first  produced  in  a  foreign  country  to 
which  an  Order  in  Council  under  the  International 
Copyright  Acts  applies,  an  extract  from  a  register, 
or  a  certificate,  or  other  document  stating  the  exist- 
«ice  of  the  copyright,  or  the  person  who  is  the  pro- 
prietor of  such  copyright,  or  is  for  the  purpose  of  any 


(a)  See  Zueaa  v.  Cooke,  L.  B.,  13  Ch.  D.  872  ;  28  W.  B.  439. 

(A)  Stannard  v.  Zee,  L.  B.,  6  Ch.  346 ;  40  L.  J.,  Ch.  489 ;  19 
W.  R.  615. 

W  JFood  V.  Boosey,  L.  B.,  3  Q.  B.  223  ;  37  L.  J.,  Q.  B.  84 ;  16 
W.B.485. 

{d)  low  V.  Routledge,  33  L.  J.,  Ch.  717  ;  12  W.  B.  1069. 

W  49  &  50  Vict.  c.  33. 
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legal  prooeedingB  in  the  United  Kingdom  deemed  to 
be  entitled  to  suoh  copyright,  if  authenticated  bj  the 
official  seal  of  a  Minister  of  State  of  the  said  foreign 
country,  or  by  the  official  seal  or  the  signature  of  a 
British  diplomatic  or  consular  officer  acting  in  sudi 
country,  shall  be  admissible  as  eyidence  of  the  facto 
named  therein,  and  all  courts  shall  take  judicial  notice 
of  every  such  official  seal  and  signature  as  is  in  this 
section  mentioned,  and  shall  admit  in  evidence  with- 
out proof  the  documents  authenticated  by  it" ;  and 
sub-s.  (2)  of  s.  8  of  the  same  act  provides  that, 
"where  a  register  of  copyright  in  books  is  kept  under 
the  authority  of  the  government  of  a  British  posses- 
sion, an  extract  from  that  register  purporting  to  be 
certified  as  a  true  copy  by  the  officer  keeping  it  and 
authenticated  by  the  public  seal  of  the  British  poeaesi- 
sion,  or  by  the  official  seal  or  the  signature  of  the 
governor  of  a  British  possession,  or  of  a  colonial 
secretary  or  of  some  secretary  or  minister  adminis- 
tering a  department  of  the  government  of  a  British 
possession,  shall  be  admissible  in  evidence  of  the 
contents  of  that  register,  and  all  courts  shall  take 
judicial  notice  of  every  such  seal  and  signature,  and 
shall  admit  in  evidence  without  further  proof  all 
documents  authenticated  by  it." 

The  15th  section  of  the  Newspaper  Libel  and 
Eegistration  Act,  1881  (/),  provides  that  "  Any  copy 
of  an  entry  in  or  extract  from  the  register  of 
newspaper  proprietors,  purporting  to  be  certified  by 


(/)  U  &  45  Viot.  c.  60. 
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ity  for  the  time  being,  c^ 
of  the  registrar,  shall  be 
vidence  of  the  oontente  of 
Bpaper  proprietora,  so  far  as 
h  copy  or  extract,  without 
ereto  or  of  tiie  seal  of  office 
y  BQoh  oeitified  copy  ehall 
or  crimiiial,  be  accepted  as 
lence  of  all  the  matters  and 
',  unleas  and  nntil  the  con- 


!RS  AND  POLL  BOOHS. 

legifltration  Act,  1843  (17), 
the  register  of  voters  onder 
ve  evidecce  that  the  persons 

to  have  the  qualifications 
lir  names.  It  has  been  held 
on  Fleas  that,  though  the 
is  repealed  sect.  98  of  the 
^ter  is  conolurave  not  only 

but  also  on  every  tribunal 
to  elections,  except  only  in 
ubit«d  from  voting  by  any 
AW  of  Parliament  (i). 


0.  P.  7M ;  43  L.  J.,  0.  P.  2S6 ;  22 
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SHIFFINO  REGISTEBS. 

Shipping  registers,  or  declarations  made  in  pur- 
suanoe  of  the  Shipping  Act,  with  regard  to  tbe 
ownership,  registry,  &o.,  of  British  ships,  may  be 
proved  under  the  107th  section  of  the  Merdumt 
Shipping  Act,  1854  (A:),  primdfacie^  either  by  original 
or  examined  copies,  or  copies  certified  by  the  regis- 
trar or  other  proper  officer.  By  the  277ih  section  of 
the  act,  all  shipping  masters  and  officers  of  customs 
are  to  take  charge  of  all  documents,  which  they  re- 
ceive under  the  act,  and  transmit  them,  if  required, 
to  the  Begistrar-G^eneral  of  Seamen,  who  may  either 
be  required  to  produce  the  same,  or  may  give  cer- 
tified copies,  which  are  to  have  all  the  efiFect,  in  evi- 
dence, of  originals.  So,  all  entries  in  official  log- 
books are  admissible  under  the  285th  section  of  the 
same  act. 


COBFORATIONS. 


Corporation  documents  are  not  strictly  of  a  puUio 
nature  for  the  purposes  of  evidence ;  but  they  wiD 
be  conveniently  considered  here  as  being  of  a  quad 
public  nature. 

Corporation  books  are  evidence  to  prove  entries  of 
a  public  character  (^,  but  not  to  prove  transactioiis 


(k)  17  k  18  Viot.  o.  104.    See  Appendix. 
(/)  Marriage  y.  Litwrmee,  3  B.  &  A.  144. 
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(rith  the  public  (m).  They  appear 
the  nature  of  aduuBsionfi  between 
poration  (n) ;  but  not  of  the  rights 
le  corporation  against  strangers  (o) . 
I  are  tendered  ae-evidenoe,  under 
V  of  Eridenoe  Amendment  Act, 
A  appear  to  be  of  such  a  public 
intends,  in  order  to  admit  of  the 
unined  or  certified  copies  lor  the 
)  original ;  but,  generally,  they 
oissible  unless  rendered  admissible 

ipal  Corporations  Act,  1882  {q), 
,  "  A  minute  of  proceedings  at  a 
tncil,  or  of  a  committee,  signed  at 
izt  ensuing  meeting,  by  the  mayor 

the  council  or  of  the  committee, 
as  or  appearing  to  be  chairman  of 
lioh  the  minute  is  signed,  shall  be 
)e  without  further  proof ;  until  the 
.  every  meeting  of  the  council,  or 
respect  of  the  proceedings  whereof 

BO  made,  shall  be  deemed  to  have 
sd  and  held,  and  all  the  members 
lall  be  deemed  to  have  been  duly 
ire  the  proceedings  are  proceedings 


r,  17  How.  St.  Tr.  810. 
hattr  Wattnoorkt  Co.,  2  B 
An  T.  Igm,  2  H.  Bl.  214, 
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Mnnmittee,  the  comniittoe  shall  bo  deemi 
leen  duly  oooBtituted,  and  to  have  had  | 
1  with  the  matters  referred  to  in  the  mina 


JOINT-STOCK  OOMFAIflES. 

)  proceedings,  oontiaotB,  &a.,  of  pnhlio 
I  in  reference  to  the  law  of  evidence,  are  sa 
provisionB  of  several  recent  statutes,  of  n 
■incipal  is  the  CompanieB  Act,  1862  (r). 
-  the  sections  of  this  act  dealing  vith  evid 
e  Appendix. 

may  be  obserred  that  where  a  docnmei 
red,  purporting  to  be  sealed  by  the  seal 
iny  or  corporation,  the  genuineness  of  the 
be  proved  by  some  one  who  knows  it  (s),  ui 
the  seal  of  the  Corporation  of  London  (/ 
al  of  the  Apothecaries'  Company,  which  p 
alTee  (m). 


CHARITABLE  TBUSTS. 


the  Charitable  Trusts  Becoveiy  Ad:,  1891 
>,  it  is  iH?ovided  that,  "  For  the  putpoees  of 

(r)  2fi  ft  20  Viot.  c.  S9. 

{()  Moiitt  T.  T/umtoH,  8  T.  B.  307. 

(0  A»  Y.  JToioi,  1  B^.  63. 

(»)  14  &  IS  Tiot.  o.  M,  g.  8. 

(«)  G4  Tiot.  0.  17. 
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ling  instituted  by  the  board 
iring  provisiotts  plmll  have 
reports  of  the  Charity  Com- 
er an  act  passed  in  the  58th 
Majesty  George  the  Third, 
IT  appointing  Commiseioners 
larities  in  England  for  the 
'  and  tmder  other  acts  for 
hall  be  admissible  as  primd 
■ciunents  and  facta  therein 
;her  party  intending  to  use 
nee  shall  give  notice  of  Buch 
[  manner  to  the  other  party, 
ir  other  periodical  payment 
3t  of  any  land  to  or  for  the 
or  charitable  purpose  for 
's,  such  payment  shall  be 
ridence  which  may  be  given 
facie  evidence  of  the  per- 
and  to  such  yearly  or  other 
no  proof  of  the  origin  of 
icessary. 


alio  documents,  -which  are 
artioular  statutes  or  charters. 
rally  ■within  the  spirit  of  the 
Acts  and  the  Law  of  Evi- 
851.  Their  validity  depends. 


1 
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primarily,  on  their  oonformity  to  the  powers  giren 
bj  special  acts,  or  to  the  provisions  of  the  Companies 
Glauses  Consolidation  Act,  1845  (y),  sect.  12  of  which 
empowers  a  company  "  from  time  to  time  to  make 
such  bye-laws  as  they  think  fit  for  the  purpose  of 
regulating  the  conduct  of  the  officers  and  servants  of 
the  company,  and  for  providing  for  the  due  manage- 
ment of  the  affairs  of  the  company  in  all  respects 
whatsoever,  and  from  time  to  time  to  alter  or  repeal 
any  such  bye-laws  and  make  others,  provided  such 
bye-laws  be  not  repugnant  to  the  laws  of  that  part 
of  the  United  Kingdom  where  the  same  are  to  have 
effect,  or  to  the  provisions  of  this  or  the  special  act ; 
and  such  bye-laws  shall  be  reduced  into  writing  and 
shall  have  affixed  thereto  the  common  seal  of  the 
compEuiy,  and  a  copy  of  such  bye-laws  shall  be  given 
to  every  officer  and  servant  of  the  company  affected 
thereby."     It  is  provided  (sect.  127)  that  the  pro- 
duction of  a  written  or  printed  copy  of  the  hye-laws 
of  the  company,  having  the  conmion  seal  of  the 
company  affixed  thereto,  shall  be  sufficient  evidence 
of  such  bye-laws  in  all  cases  of  prosecution  und^  the 
same. 

A  railway  bye-law  will  not  be  binding  on  strangers, 
unless  it  has  been  approved  by  the  Board  of  Trade 
or  Commissioners  of  Eailways,  or  other  proper 
officer  (s) ;  nor,  generally,  unless  it  is  proved  to  have 
come  actually  or  constructively  to  the  notice  of  the 


(y)  8  &  9  Vict.  0.  16. 

(z)  3  &  4  Vict.  c.  97,  88.  7, 10 ;  and  see  8  &  9  Vict.  c.  20,  »,  108 
—HI. 


/ 
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ifieoted  by  it  (a).  Where  sudt 
tare  a  statntory  notioe  haa  been 
jriere  Act,  it  will  be  suffioient, 

that  sach  a  bye-law  or  notioe 
id  then  to  proTe  an  examined 
w  a  pubho    docninent    vithin 

of  Evidence  Amendment  Act, 

a1  Corporations  Act,  1882  {c), 
tion  of  a  written  copy  of  a  bye- 
icil  onder  this  aot,  or  under  any 
fatnre  general  or  looal  act  of 
atdcated  by  the  corporate  seal, 
ary  is  proved,  be  sufficient  evi- 
aiing  and  existence  of  the  bye- 
ated  in  the  copy,  of  the  bye-law 
d  and  oonfiimed  by  the  autho- 
or  oonSrmation  is  required  to 
the  enforcing  of  the  bye-law." 
Bhery  Act,  1873  (d),  s.  45,  "  the 
:t«n  or  printed  copy  of  any  bye- 
TO  been  confirmed,  authenticated 
){  the  board,  shall  be  concluBive 
itenoe  and  due  making  of  such 
)roceediiigB ;  and  the  production 
lewspaper  or  newspapers  con- 
the  making  of  any  such  bye-law 


ay  Co.  V.  Ooedmaa,  12  C.  B.  313. 
CouHlut  MaUiBOf  Co.,  7  C,  B.,  N,  8.  68, 
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shall  be  taken  and  received  in  all  legal  prooeedings 
as  evidence  that  all  things  reqniied  by  this  act  for 
the  making  and  publication  of  the  bje-law  therein 
advertised  have  been  duly  done,  performed,  and  pub- 
lished." 

The  bye-laws  of  railway  companies,  municipal  and 
other  corporations,  will  not  be  recognised  by  the 
courts  of  law,  but  will  be  treated  as  uUra  vires  and 
void,  if  they  impose  restrictions  or  penalties  which 
are  unreasonable  or  unnecessary  for  the  purposes  in 
view,  or  if  their  provisions  are  inconsistent  with 
those  of  any  statute  of  the  realm  (a). 


BILLS  OF  LADING. 


By  the  Bills  of  Lading  Act,  1855  (6),  ss.  1  and  2, 
every  consignee  of  goods  named  in  a  bill  of  lading, 
and  every  indorsee  of  a  bill  of  lading,  becomes  the 
absolute  owner,  with  all  the  personal  rights  and  liabi- 
lities of  ownership,  subject  to  the  consignor's  right 
of  stoppage  in  transitu,  and  claims  for  freight  By 
sect.  3,  "  every  bill  of  lading  in  the  hands  of  a  con- 
signee or  indorsee  for  valuable  consideration,  repre- 
senting goods  to  have  been  shipped  on  board  a  vessel, 
shall  be  conclusive  evidence  of  such  shipment  as 


(a)  Colder  Navigation  Co.  ▼.  PiUing,  14  M.  &  W.  76 ;  14  L.  J., 
Exch.  223 ;  ChiUon  y.  London  and  Croydon  Railway  Co.,  16  M.  &  W. 
212 ;  16  L.  J.,  Ex.  89 ;  Everett  t.  Qrapeg,  3  L.  T.  669;  Johnmr^ 
Mayor  of  Croydon,  16  Q.  B.  D.  708;  66  L.  J.,  M.  C.  117.;  64  L.  T. 
296 ;  Eeap  v.  Day,  34  W.  R.  627. 

{b)  18  &  19  Viot.  c.  111. 


i 
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>r  other  person  sigiiiiig  the  same, 
,t  Buch  goods,  or  some  port  thereof, 
BO  shipped,  unless  snoh  holder  of 
lall  have  had  actual  notice  at  the 
le  same,  that  the  goods  had  not 
a  board :  provided  that  the  master 
igning,  may  exonerate  himself  in 
'epresentation  by  showing  that  it 
t  any  defaiilt  on  his  part,  and 
1  of  the  shipper,  or  of  the  holder, 
der  whom  he  claims."  It  has 
section  does  not  estop  the  owners 
ing  the  incorreotnesa  of  the  hill 
the  ship's  agent  as  to  the  weight 
lipped  (c) ;  and  in  an  action  for 
s  not  estopped  from  denying  the 
(tually  received,  though  he  wotdd 
tiou  against  the  owners  for  non- 


.LS  OP   SALE(e). 

le  Act,  1882  (/),  s.  8,  provides 
i  sale  shall  be  duly  attested,  and 


.,  2  Ex.  287 ;  86  L.  J.,  Ei.  H9. 

t  CollUry  Cn.,  L.  B.,  9  Ei.  77 ;  43  L.  J., 


f  the  tenn  "bill  of  sale,"  aee  k 
le  Aet,  1ST8,  in  tlie  Appendix. 
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shall  be  registered  under  the  principal  Act  {g)  mihin 
seven  clear  days  after  the  execution  thereof,  or  if 
it  is  executed  in  any  place  out  of  England,  then 
within  seven  clear  days  after  the  time  at  which 
it  would  in  the  ordinary  course  of  post  arrive  in 
England,  if  posted  immediately  after  the  execution 
thereof,  and  shall  truly  set  forth  the  consideratiQn 
for  which  it  was  given ;  otherwise  such  bill  of  sale 
shall  be  void  in  respect  of  the  personal  chattels  com- 
prised therein." 

This  section  is  not  retrospective  {h) ;  and,  tiierefore, 
the  registration  of  bills  of  sale  executed  between  the 
1st  of  January,  1879,  and  the  1st  of  November,  1882, 
is  governed  by  the  Bills  of  Sale  Act,  1878  (•),  s.  8. 
The  Bills  of  Sale  Act,  1854  (A;),  also  contained  pro- 
visions for  registration.  The  registration  is  effected 
in  the  BiUs  of  Sale  Department  of  the  Supreme 
Court  (/). 

The  word  ^' consideration "  in  the  above-quoted 
section  means  that  which  is  in  law  the  consideration 
for  the  giving  of  the  instrument,  and  not  the  som 
secured  (m). 

The  9th  section  of  the  Act  of  1882  provides  that  a 
bill  of  sale  given  by  way  of  security  for  the  payment 
of  money  by  the  grantor  thereof  shall  be  void,  unless 


{ff)  J.e,,  the  Bills  of  Sale  Act,  1878. 

(h)  mekam  t.  Darlow,  L.  B.,  23  Gh.  D.  690 ;  62  L.  J.,  GL  4M; 
31  W.  B.  417. 
(»)  41  &  42  Vict.  c.  31. 
(*)  17  &  18  Vict.  c.  86. 
(/)  R.  S.  0.  1883,  Ord.  61,  r.  1. 
(m)  0  f.  Ex  parte  ChaUifwr,  L.  B.,  16  Ch.  D.  260 ;  29  W.  B.  260. 


«ON-JUDICIAL  TTBITINOS.  dvl 

ce  with  the  form  in  the  schedule 

1  of  the  Act  of  1882  renders  roid  a 

:  given  in  oonsidenition  of  any  Bum 

U. 

I  of  the  Act  of  1882  exolndes  from 

bat  act  debentures  issued  by  any 

other  incorporated  oompany,  and 
apital  stock  or  goods,  chattels  and 
mpany.  See  also  53  &  54  Tiot. 
5  Vict,  c,  35,  which  exempt  from 
he  BillB  of  Sale  Act,  1882,  letters 
orted  goods. 

of  the  Bills  of  Sale  Act,  1878  (n), 
3d  to  in  the  Aot  of  1882  as  "  the 
)Tidee  that  a  bill  of  sale  "  with 
■  inventory  thereto  annexed  or 
,  and  also  a  true  copy  of  such  bill 
ohedule  or  inventory,  and  of  every 
seoution  of  suoh  bill  of  sale,  toge- 
rit  of  the  time  of  such  bill  of  sale 
en,  and  of  its  due  exeoation  and 
description  of  the  residence  and 
erson  making  or  giving  the  same, 
9  is  made  or  given  by  any  person 
execution  of  any  process,  then  a 

residence  and  occupation  of  the 
m  Buoh  process  is  issued),  and  (^ 
tness  to  such  bill  of  sale,  shall 
d  the  said  copy  and  afBdavit  shall 
registrar  within  seven  clear  days 

i)  41  ft  42  TLct.  c.  31. 
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after  the  maMng  or  giving  of  such  bill  of  sale,  in  Uke 
manner  as  a  warrant  of  attorney  in  any  personal 
action  given  by  a  trader  is  now  by  law  required  to  be 
filed.  If  the  bill  of  sale  is  made  or  given  subject  to 
any  defeasance  or  condition  or  declaration  of  trust 
not  contained  in  the  body  thereof,  such  defeasance, 
condition  or  declaration  shall  be  deemed  to  be  part  of 
the  bill,  and  shall  be  written  on  the  same  paper  or 
parchment  therewith  before  the  registration,  and 
shall  be  truly  set  forth  in  the  copy  filed  under  this 
act  therewith,  and  as  part  thereof,  otherwise  the 
registration  shall  be  void.  In  case  two  or  more  bills 
of  sale  are  given  comprising  in  whole  or  in  part  any 
of  the  same  chattels,  they  shall  have  priority  in  tie 
order  of  the  date  of  their  registration  respectively 
BS  regards  such  chattels.  A  transfer  or  assigmnent 
of  a  registered  bill  of  sale  need  not  be  registered." 

The  11th  section  of  the  Act  of  1878  provides  that 
registration  shall  be  renewed  once  at  least  in  every 
five  years. 

The  10th  section  of  the  Act  of  1882  is  as  follows: 
"  The  execution  of  every  bill  of  sale  by  the  grantor 
shall  be  attested  by  one  or  more  credible  witness  or 
witnesses,  not  being  a  party  or  parties  thereto.  So 
much  of  section  ten  of  the  principal  act  as  requires 
that  the  execution  of  every  bill  of  sale  shall  be 
attested  by  a  solicitor  of  the  Supreme  Court,  and  that 
the  attestation  shall  state  that  before  the  execution  of 
the  bill  of  sale  the  effect  thereof  has  been  explained 
to  the  grantor  by  the  attesting  witnessi  is  hereby 
repealed." 

The  16th  section  of  the  Act  of  1878  is  as  follows : 
"  Any  person  shall  be  entitled  to  have  an  office  copy 
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'egistered  bill  of  Bale  and  affidavit 
therewitli,  or  copy  thereof,  and  of 
herewith,  if  &nj,  or  registered  affi- 
pon  paying  for  the  same  at  the  like 
mpies  of  judgments  of  the  High 
ad  way  copy  of  a  r^iatered  bill  of 
purporting  to  be  an  office  copy 
I  courts  and  before  all  arbitrators 
i  admitted  as  primA  facie  evidence 
i  fact  and  date  of  registration  as 
.ny  person  shall  be  entitled  at  all 
to  search  the  register  and  every 
ale  upon  payment  of  one  shilling 
.  bill  of  Bale  inspected ;  such  pay- 
)  by  a  judicature  stamp." 
:  of  the  Act  of  1882  is  as  follovre : 
sixteenth  section  of  the  principal 
my  person  shall  be  entitled  at  all 

0  search  the  register  and  every 
lale  upon  payment  of  one  shilling 
a  bill  of  sale  inspected  is  hereby 

1  and  after  the  oommenoement  ol 
shall  be  entitled  at  all  reasonable 

3  register,  on  payment  of  a  fee  of 
h  other  fee  as  may  be  prescribed, 
1  regulations  as  may  he  presoribed, 
led  at  all  reasonable  times  to  in- 
mate extracts  from  any  and  every 
lie  without  being  required  to  make 
m,  or  to  8p6(Hfy  any  particulars  in 
apoQ  payment  of  one  shilling  for 
nspeoted,  and  such  payment  shall 
.oature  stamp.    Provided  that  the 
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said  extracts  shall  be  limited  to  the  dates  of  execa- 
tion,  registration^  renewal  of  registration,  and  satis- 
faction, to  the  names,  addresses,  and  occupations  of 
the  parties,  to  the  amount  of  the  oonsideration,  and 
to  any  further  prescribed  particulars." 

It  would  seem,  however,  that  the  production  of  a 
certificate  of  registration  of  a  biU  of  sale,  even  though 
it  states  that  the  affidavit  of  execution  has  been  duly 
filed,  does  not  preclude  the  necessity  of  produdng  an 
office  copy  of  the  document  (o). 


FBIENDLT  SOCIETIES,   AND   INDUSTTRIAI.  AlCD 
PEOVIDENT  SOCIETIES. 

For  the  provisions  of  the  Friendly  Societies  Act, 
1875,  and  the  Industrial  and  Provident  Societies  Act» 
1878,  on  the  subject  of  evidence,  see  the  Appendix. 


NATURALIZATION. 


For  the  provisions  of  the  Naturalization  Act^  1870, 
on  the  subject  of  evidence,  see  the  Appendix. 


HISTORIES 


Are  said  to  be  admissible  to  prove  a  matter  relating^ 
to  the  kingdom  at  large  (^),  such  as  the  death  of  a 


(0)  Smmott  T.  Marehant,  L.  B.,  3  Q.  B.  D.  559;  47  L.  J.,  Q.  B. 
486. 
(p)  Bnll.  K.  P.  248. 
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le  time  of  hia  aodeaaion;  but  Dot  to 
ar  or  local  onstom.  Maps  are  inad- 
nnder  the  omnunBtanoes  mentioned  in 
Tbos  in  an  Imti  case  (q)  the  maps  of 
DTT^  in  Ireland  were  rejeoted.  Still 
SB,  army  and  navy  lists,  directories, 
iter  non-offioial  publications,  admis- 


r.  JTTWTMfi,  11  It.  B.,  Eq.  632. 
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SECONDARY  EVIDENCE. — PROOF  OP  HANDWRITING. — 
ATTESTING  WITNESSES. — WRITINGS  WHICH  REFRESH 
THE  MEMORY. 

When  a  party  has  done  everything  in  his  power  to 
bring  before  the  court  primary  evidenoe  of  his  case, 
as  by  searching  for  documents  in  places  where  it  was 
most  reasonable  to  expect  them  to  be  deposited,  or 
by  giving  the  opposite  party  notice  to  produce  them, 
he  will  then,  and  not  till  then,  if  he  be  unsuccessful 
in  his  exertions,  be  permitted  by  the  court  to  give 
secondary  evidence  of  such  documents. 

The  search  must  be  bond  fide  and  diligent  (a).  It 
is  not  necessary  to  call  a  person  of  whom  inquiries 
have  been  made  as  to  a  deed,  but  his  declaratians 
may  be  given  in  evidence  (6).  If  there  are  several 
places  of  probable  deposit,  all  must  be  searched  (e). 
Every  possible  search  need  not  be  made,  but  every 
reasonable  search  will  be  sufficient  {d). 

There  are  no  degrees  in  secondary  evidenoe ;  and, 
therefore,  when  the  absence  of  primary  evidenoe  is 
explained  satisfactorily,  any  species  of  admissible 


(a)  B.  V.  Denio,  7  B.  &  C.  620. 

(*)  -R.  V.  KenUworik,  7  Q.  B.  642. 

{e)  Doe  V.  Lewis,  11  C.  B.  1035. 

(rf)  Hart  V.  Hart,  1  Hare,  1, 
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deDce  may  be  Bubetitnted  for  the 
IS,  a  lost  deed  may  be  proved,  either 
oopy  or  an  examined  copy,  or  by  oral 
y  one  who  can  swear  positively  to  the 
le  original;  and,  therefore,  where  it 
a  party  held  a  copy  of  an  original, 
produced,  it  was  held  that  he  was  not 
rchase  the  copy,  but  might  give  oral 
le  original (e).  "As  soon  as  a  party 
for  the  absence  of  the  original  docu- 
liberty  to  give  any  kind  of  secondary 
le  rtde  is,  that  no  evidence  is  to  be 
1  ex  nalurd  rei  supposes  still  greater 
id  in  the  party's  own  power  and  pos- 
[n  Doe  V.  Rosa,  it  was  held  that  oral 
1  original  might  be  substituted  for  an 
which  was  tendered  but  rejected  for 
ip.  It  is  not,  however,  to  be  supposed 
enoe  of  a  document,  although  equally 
th  an  attested  or  examined  copy,  is 
led  to  the  same  (^'edibility ;  and  it  will 
to  place  their  own  estimate  on  the 
vitnesfl's  memory.  Although  either  a 
al  proof  of  an  original  will  be  eijually 
lecondory  evidence,  the  oopy  of  a  copy, 
pared  with  it,  will  be  inadmissible, 
]g  that  the  first  copy  is  also  proved  to 
ipared  carefully  with  the  original  {g). 


n  T.  Woodman,  6  C.  &  P.  208. 

PaAe,  B.,  Die  t.  Hot,  lV..tW.  102. 

Ufi  T.  laoUy,  I  Stark.  167. 
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It  will  be  presumed,  in  the  absence  of  oontraiy 
evidence,  that  the  original  was  properly  stamped,  if 
it  required  to  be  stamped  (A),  and  an  unstamped 
copy  will  be  good  secondary  evidenoe;  but  neither 
at  law  (t)  nor  in  equity  (k)  can  secondajy  evidence 
of  the  contents  of  an  unstamped  agreement  be  given, 
even  though  it  was  destroyed  by  the  wrongful  act 
of  the  party  objecting  to  such  evidenoe.  When  the 
destruction  of  a  document  is  alleged  to  have  been  by 
the  opposite  party,  notice  to  produce  is  necessary  to 
let  in  secondary  evidence  (l). 

When  a  copy  is  tendered  as  secondary  evidence, 
it  must  be  proved  to  be  accurate  by  a  witness  who 
made  it,  or  who  actually  read  it  and  compared  it 
with  the  original  (m) ;  but  drafts  from  which,  by 
indorsements  upon  them,  it  appeared  that  certain 
deeds  were  engrossed,  have  been  held  good  secondary 
evidence  of  the  contents  of  such  deeds  (»).  All 
originals  must  be  accounted  for  before  secondaiy 
evidence  can  be  given  of  any  one  (o).  It  may  be 
remarked  that  secondary  evidence  of  the  contents  of 
a  lost  will  may  be  adduced  as  well  as  of  the  oontents 


(h)  Marine  Investment  Co.  T.  Eavitide,  L.  R,  5  E.  &  I.  624;  42 
L.  J.,  Ch.  173. 

(0  Rippiner  v.  Wright,  2  B.  &  Al.  478. 

(k)  Smith  V.  Senlei/y  1  Phil.  391. 

(/)  Doe  V.  Morris,  3  A.  &  E.  46. 

(m)  Fisher  Y,  Samuda,  1  Camp.  193. 

(»)  JTaldt/  V.  Gray,  L.  R.,  20  Eq.  250 ;  44  L.  J.,  Ch.  394;  23 
W.  R.  676. 

(o)  Per  Parke,  B.,  Alevon  v.  Fumivaly  1  C.  M.  &  R.  292. 
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instmrnent  ( j)).  But  to  obtain 
II  not  only  mtut  Ub  contents  be 
doe  execution  and  attestation  (f). 
ends  on  a  subpana  duces  tecum, 
licb  he  refoBBS  to  produce  on  the 
,  aeoondary  evidence  vill  be  ad- 
36  not  attend  on  such  a  Bubpoena 
ee  to  produoe  the  writing  on  any 
li  of  privilege,  seoondajy  evidence 
Le,  but  the  witness  will  be  ptmiah- 

)■ 
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^tures,  or  handwriting,  is  the 
proof  of  private  writings.     There 
lie  Hnds  of  such  proof. 
may  be  proved  by  calling  the 
signed.     This  is  the  most  satiB- 

ivho  actually  saw  the  party  write 

who  has  seen  the  party  write  on 
n  if  it  be  but  once  only.  Such 
to  hifl  belief  timt  the  writing  pro- 


■d  St.  Itaurdt,  L.  £.,  1  P.  D.  15*  i  4S 
«  W.  R.  360. 

L.  E.,  16  P.  D.  170 ;  62  L.  T.  607. 
2  E.  ft  B.  940. 
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duoed  is  the  writing  of  the  person,  and  it  is  not  sq£B^- 
cient  for  him  to  swear  that  he  thinks  that  it  is  (s), 

4.  By  a  witness  who  has  seen  documents,  pur- 
porting to  he  written  by  the  same  party,  and  which, 
by  subsequent  communications  with  such  party,  he 
has  reason  to  believe  the  authentic  writings  of  sudi 
party. 

5.  Under  the  Common  Law  Procedure  Act, 
1854  (t),  in  civil  cases,  and  under  the  CriminAl 
Evidence  and  Practice  Amendment  Act,  1865  («), 
in  criminal  cases,  a  witness  may  give  his  opinion  as 
to  the  authenticity  of  a  disputed  document  by  com- 
paring the  handwriting  with  any  document  which 
has  been  proved  to  the  satis&ction  of  the  judge  to  be 
the  genuine  writing  of  the  party. 

The  practical  principles  of  this  department  of  evi- 
dence are  well  illustrated  in  the  subjoined  judgment 
of  Patteson,  J.,  in  Doe  v.  Suckei*nwre  (ic).  He 
said,  "All  evidence  of  handwriting,  except  where  the 
witness  sees  the  document  written,  is  in  its  nature 
comparison.  It  is  the  belief  which  a  witness  enter- 
tains upon  comparing  the  writing  in  question  with 
an  exemplar  in  his  mind  derived  from  some  prenons 
knowledge.  That  knowledge  may  have  been  acquired, 
either  by  seeing  the  party  write,  in  which  case  it  wiU 
be  stronger  or  weaker  according  to  the  number  of 
times  and  the  periods  and  other  circumstances  under 


(«)  Eagleton  y.  Kingsiony  8  Yes.  473. 
(0  17  &  18  Vict.  c.  126,  8.  27. 
(»)  28  &  29  Viot.  0.  18,  s.  8. 
(w)  5  A.  &  E.  730. 
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has  seen  the  party  write ;  bat  it 
owledge  to  admit  the  evidence  of 
r  little  weight  may  be  attached 
I  even  it  he  has  seen  him  write 
merely  signing  his  surname ;  or 
'  have  been  acquired  by  the  wit- 
ers  or  other  dooumcnta  professing 
ig  of  the  party,  and  having  after- 
mmunicated  with  the  party  upon 
e  letters  or  dooiunent«,  or  having 
m  them  by  written  acswere  pro- 
respondence  or  acquiescence  by 
matter  to  which  they  relate;  or 

of  communication  between  the 
»es,  which,  in  the  ordinary  course 
e,  induces  a  reasonable  presnmp- 
i  or  documents  were  the  hand- 
■ ;  evidence  of  the  identity  of  the 
rse  added  almtde,  if  the  witness 
«qu^ted  vrith  him.  These  are 
acquiring  a  knowledge  of  hand- 
I  hitherto,  as  far  as  I  have  been 
ur  law,  been  considered  sufficient 

to  speak  as  to  his  beUef  in  a 
iting.  In  both  the  witness  ae- 
[e  by  his  own  observation  upon 
his  own  eye,  and  as  to  which  he 
information  of  others;  and  the 
ly,  and  oepeoially  in  the  latter 
dentally,  and,  if  I  may  say  so, 
liout  reference  to  any  particular 
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Where  it  is  desired  to  prove  the  handwriting  of  an 
andent  document,  it  may  be  proved  by  the  evidesoe 
of  a  witness  who  has  in  the  course  of  bnsinesB  ex- 
amined documents  admitted  to  be  written  by  Hie 
same  party,  but  not  by  a  witness  who  has  merdy 
inspected  some  such  documents  for  the  pnrpose  of 
giving  evidence  {x). 

On  these  common  law  principles,  the  Common  Law 
Procedure  Act,  1854,  and  the  Criminal  Evidence 
and  Practice  Amendment  Act,  1865,  have  engrafted 
the  principle  numbered  5,  Bupra.    The  27th  section 
of  the  former  act  and  the  8th  of  the  latter  enact, 
that — "  Comparison  of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the  judge  to  be 
genuine  shall  be  permitted  to  be  made  by  witneBces; 
and  such  writings,  and  the  evidence  of  witnesses 
respecting  the  same,  may  be  submitted  to  the  court 
and  jury  as  evidence  of  the  genuineness  or  otherwise 
of  the  writing  in  dispute."    Before  any  writing  is 
admissible  under  these  sections  as  a  standard  of  com- 
parison, its  genuineness  must  be  proved  to  the  satis- 
faction of  the  judge  (y),  but  it  need  not  be  relevant 
to  the  issue  (s).     Where  an  attesting  witness  swore 
clearly  and  distinctly  that  a  deed  was  executed  in 
his  presence  by  £.  and  his  wife,  both  of  whom  he 
knew,  this  evidence  was  held  not  to  be  counter- 
balanced by  the  evidence  of  experts  who  expressed 
an  opinion  that  the  signature  purporting  to  be  that 


{x)  litstcalter  Teerage  Case,  10  C.  &  F.  193. 
(y)  Hughes  y.  Lady  JDxnorbm,  32  L.  T.  271. 
(«)  Birch  V.  Sidgway,  1  F.  &  F.  270. 
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not  in  the  character  of  hia  handwriting  (a). 
)  handwriting  of  any  part  of  a  document 
y  a  copy  is  in  dilute,  the  original  most  be 
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oommoa  law  principle,  that  where  a  writing 

d,  the  witneaees,  or  one  of  them,  must  be 

roTe  the  execution  of  the  instrument ;  and 

competent  to  a  party  to  proTC  it  even  by 

!on  of  the  person  by  whom  it  was  executed ; 

26tli  section  of  the  Common  Law  Pro- 

t,  1854,  it  is  enacted,  that  "it  shall  not 

ty  to  prove,  by  the  attesting  witness,  any 

,  to  the  validity  of  which  attestation  is 

ite ;  and  such  instrument  may  be  proved 

on  or  otherwise,  as  if  thwe  had  been  no 

dtness  thereto."    The  103rd  section  of  the 

8  tbJH  principle  to  oonrts  of  civil  judica- 

n  England  or  Ireland;  but  by  the  Criminal 

Dce  and  Practice  Amendment  Act,  1865,  s.  7,  it 

)en  extended  to  criminal  proceedings. 

letermining,  therefore,  whether  it  will  be  neoes- 

inder  these  acts  to  call  the  attesting  witness  to 

itmment,  the  practical  question  is,  whether  the 

ment  is  one  which  requires  attestation  to  give 

dity.    If  the  instrument  would  be  void  without 
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attestation,  the  subscribing   witness  xmust  stQl  be 
called;  but,  if  attestation  be  unnecessaiyy  tbe  witness 
need  not  be  called.     Thus,  in  numerous  statutoiy 
instruments,  attestation  is  essential  to  their  validify: 
e,g,^  wills ;  warrants  of  attorney  and  cognovits ;  bills 
of  sale ;  indentures  of  apprenticeship  under  the  Mer- 
chant Shipping  Act,  1854 ;  instruments  executed  in 
pursuance  of  powers  requiring  attestation;  convej- 
ances  to  charitable  uses,  &c.     On  the  other  hand, 
bonds,  deeds,  and  agreements  of  eveiy  kind,  which 
are  equally  binding  whether  attested  or  not,  are 
clearly  provable  without  the  production  neoessarilj 
of  a  subscribing  witness.     But    according  to  the 
practice  in  Limacy  and  Chancery  petitions,  the  oourt 
requires  proof  by  the  attesting  witness  of  a  document 
or  proof  of  his  signature  if  it  can  be  obtained ;  if  not 
the  document  may  be  proved  as  if  unattested  (6).  So, 
too,  it  has  been  held  that  on  ex  parte  appHcations 
a  deed  cannot  be  proved,  except  by  the  attesting 
witness  (c),  but  this  is  strictly  confined  to  ez  parte 
applications  (c/). 

There  are  also  several  exceptions  to  the  reservation 
contained  in  the  act.  Thus  it  is  a  rule  that  an  3.iiest- 
ing  witness  need  not  be  called  to  prove  an  insirument 
which  is  more  than  thirty  years  old ;  or  when  the 
original  is  withheld  by  an  adverse  party,  who  refuses 
to  produce  it  after  notice  {e) ;  or  when  the  adverse 

(b)  Re  Riee,  L.  R.,  32  Ch.  D.  35 ;  66  L.  J.,  Ch.  799 ;  34  W.  R 
767 ;  54  L.  T.,  N.  S.  689. 

(e)  Re  ReayU  Estate,  1  Jnr.,  N.  S.  222. 

{d)  Worthingtm  v.  Moore,  64  L.  T.,  N.  S.  338. 

\e)  Poole  V.  Warren,  8  A.  &  E.  688. 
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r,  in  prodncing  it  after  notice,  olaimB  an  intereat 
r  it ;  or  -whea  the  advene  party  has  reoognized 
mthentioity  of  the  instrument  hy  aota  in  the 
re  of  an  eatoppel  in  a  judicial  proceeding, 
hen  the  attesting  witness  is  proved  to  be  dead, 
le,  beyond  the  jurisdicition  of  the  court,  or  other- 
net  producible  after  due  endeavours  to  bring  him 
e  the  ootirt,  evidence  of  his  handwriting  is  Buffi- 
.  In  each  cases  it  will  generally  be  sufficient  to 
3  the  handwriting  of  the  attesting  witoeee.  It  is 
held,  that  where  an  instrument  requires  to  be 
ted  by  several  witnesses,  it  may  be  proved  by 
ig  any  one  of  them  {/) ;  except  in  the  oase  of 
,  which,  under  oertain  circumstanoea,  can  bo 
3d  only  by  the  production  of  all  the  producible 
«8es(^).  An  instrument  which  is  required  to 
tteeted  by  several  witnesses  may  be  proved  by 
mce  of  the  handwriting  of  one  of  such  witnesses, 
led  with  proof  of  his  identity,  as  soon  as  the 
ice  of  all  the  witnesses  has  been  explained  satis- 
irily,  but  not  otherwise  {h). 
Iiere  a  witness,  called  to  prove  the  exeontion  of 
istrument,  sees  his  signature  to  the  attestation, 
sajs  that  he  is  therefore  sure  that  he  saw  the 
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exeofation  of  the  infitrument  (i).    Where  an  attesting 
witness  is  blindy  he  must  be  called  to  give  evidenoe 
from  reoolleotion  (A-).    If  the  attesting  witness  be 
called,  and  can  recollect  nothing,  then  the  execution 
of  the  deed  may  be  proved  aliunde  (/).    If  all  the 
witnesses  are  dead,  the  handwriting  of  one  of  them 
must  be  proTed,  and  then  the  statement  in  the  attes- 
tation clause  will  be  presumed  to  be  correct  («»). 
Where  an  attesting  witness  Uved  abroad,  it  seems 
that  stricter  proof  of  his  death  ought  to  be  required  (n). 
When  the  attesting  witness  to  a  will  (the  attestation 
clause  being  insufficient)  refuses  to  make  an  affidarit 
as  provided  for  by  Eule  4  of  the  Probate  Eules,  1862, 
the  court,  imder  section  24  of  the  Probate  Act,  1857, 
may  order  that  such  witness  be  examined  in  open 
court  (o). 


WRITINGS  WHICH  REFRESH  THE  MEMORY. 

A  document  which  may  be  inadmissible  intrin- 
sically and  per  se  as  primary  or  secondary  evidence, 
either  because  it  does  not  embody  the  substanoe  of 
the  issue,  or  because  it  is  in  the  nature  of  hearsay,  will 


(i)  Per  Bayley,  J.,  Maugham  y.  Mubbard,  8  B.  &  C.  616;  cf. 
Burling  v.  Pattison,  9  G.  &  P.  579. 
(k)  Ree8  y.  Williams,  1  D.  &  S.  314. 
(/)  Talbot  y.  Sodton,  7  Taunt  251. 
(m)  Adam  y.  Ziwr,  1  B.  &  P.  360. 
(ft)  Menley  y.  Fhilipa,  2  Atk.  48. 
(o)  In  the  goods  qf  Surtt,  61  L.  J.,  P.  &  D.  16. 
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3  to  reEroBh  the  memaiy  of  a  vit- 
Q  him  to  speak  to  the  matteis  to 

mch  a  dooumeat  may  be  haQcted  to 
eotion,  and  that  the  witoees  may 
aooordingly,  after  a  penual  of  its 

'writing  actually  revires  in  his 
eooUeotioD  of  the  tacts  to  whioh  it 

iioogh  it  fail  to  reviTO  sooh  a  reool- 
t  creates  a  knowledge  or  belief  in 
ees  that,  at  the  time  when  Uie 
ras  made,  he  knew  or  believed  it 
in  an  aoourate  atatement  of  sooh 

lough  the  writing  revives  neither  a 
on  of  the  facte,  nor  of  a  former 
n  of  its  aoouraoy,  the  witness  is 
that  the  writing  would  not  have 
de  unless  the  facts  which  it  pnr- 
ieeoribe  had  occurred  aocoidingly. 
iai7  that  the  memorandom  should 
y  made  b;  the  witness,  if  he  can 
t  an  original  source  of  personal 
IS,  a  witness  has  been  allowed  to 
ry  from  a  paper  which  be  remem- 
roized  as  a  oorreot  narrative  when 
ih  in  his  memory  (p). 


'$  Com,  so  How.  St.  tt.  619. 
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In  this  way  a  writingy  which  is  inadmissible  fat 
want  of  a  stamp,  may  practically  be  made  eTidenoe, 
as  a  memorandum  to  prompt  the  oral  statement  of 
a  witness;  but  this  case  can  only  arise  where  ttie 
writing  is  not  in  itself  primary  or  best  evidence,  and 
where  a  party  has  his  option  of  resorting  either  to 
written  or  oral  evidence.    Thus,  a  writing  which  is 
void  as  an  agreement  may  be  equally  servioeable  as  a 
memorandum ;  again,  a  memorandum  of  the  receipt 
of  money,  which  was  void  as  a  receipt  for  want  of  a 
stamp,  has  been  held  strictly  admissible  to  refresh  die 
memory  of  a  witness,  and  to  enable  him  to  say,  from 
the  fact  of  his  signature,  that  he  had  received  mooej 
which  he  had  no  recollection  of  having  received  [q)- 
Lord  Tenterden,  said,  "  In  order  to  make  the  paper 
itself  evidence  of  the  receipt  of  the  money,  it  ought 
to  have  been  stamped.    The  consequence  of  its  nd 
having  been  stamped  might  be,  that  the  party  who 
paid  the  money,  in  the  event  of  the  death  oi  0^ 
person  who  received  it,  would  lose  his  evidence  of 
such  payment.     Here  the  witne^,  on  seeing  the 
entry  signed  by  himself,  said  that  he  had  no  doubt 
that  he  had  received  the  money.     The  paper  itaelt 
was  not  used  as  evidence  of  the  receipt  of  the  money, 
but  only  to  enable  the  witness  to  refresh  his  memory; 
and,  when  he  said  that  he  had  no  doubt  he  bad 
received  the  money,  there  was  sufficient  parol  evidence 
to  prove  the  payment."    According  to  the  third  prm- 
ciple,  mpray  a  person  who  is  shown  an  entry  nwde 


{g)  Maugham  y.  Euhbard,  8  B.  &  C.  482. 
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186  to  the  facts  the  subject  of  the 
as  no  recollection  of  them  (r). 
;,  the  memorandum  from  which 
1  not  be  prodnoed  in  ooort ;  but, 
aes  evidenoe  for  the  party  pro- 
opposite  party  Trill  be  entitled 
^examine  from  it  {i).  He  may 
such  part  of  the  memorandom 
he  ^tness,  without  making  the 
ce  per  ee  for  the  opposite  party ; 
lines  upon  other  partfl,  he  makes 
is  own  evidence  (m).  Where  a 
>  a  witness's  hand,  but  nothing 
opposite  party  is  not  entitled  to 
■e  a  diary  was  used  by  a  witness 
ry,  it  was  held  that  the  opposite 
led  to  see  such  portions  as  re- 
t-matter  of  the  suit  (^).  Where 
his  knowledge  of  a  fact  sokli/ 
n  the  aoouraoy  of  the  memo- 
>Toduced  (z),  and  his  evideDce  is 
sive  (a). 

le  time  within  which  a  writing 
176  been  made,  before  it  can  be 


,  Leicaler,  2  A.  £  E.  210. 

27L.  J.,  Ei.  41. 

x>w.  St.  Tr.  BB4. 

Gregory  i.  Tattrner,  S  C.  &  F.  281 

™,  1  C.  4  P.  685. 

,  20  W.  E.  720. 

r.  E.  76*. 

,  2  T.  &  C.  841. 
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used  by  a  witness.  It  is  not  neoessaiy  that  it  should 
have  been  made  oontemporaneously  with  the  oocor- 
renoe  of  the  f aot ;  but  it  ought  to  have  been  made 
soon  afterwards,  or  at  least  within  suoh  a  subsequent 
time  as  will  support  a  reasonable  probability  that  the 
memory  of  the  witness  had  not  become  impaired 
when  the  statement  was  committed  to  paper.  It 
appears  to  be  only  necessary  that  the  witness  should 
swear  positively  that  the  memorandum  was  made  at 
a  time  when  he  had  a  distinct  recollection  of  the 
facts,  and  ante  litem  motam  (b). 

The  memorandum  must  either  have  been  made  by 
the  witness,  or  recognized  by  him,  at  or  about  the 
time  when  it  was  made,  as  a  correct  account.  It 
must  not  contain  any  of  the  elements  of  hearsay,  and 
it  will  therefore  be  inadmissible  if  it  appears  to  be  the 
statement  of  a  third  person  (c),  as  where  it  had  been 
drawn  up  by  such  a  person  firom  the  witness's  own 
memoranda;  or  even  if  it  is  a  copy  made  by  the 
witness  himself  from  his  own  original  memoranda  {d). 
This  rule  is  consistent  with  the  general  prindples  of 
secondary  evidence,  by  which  the  copy  of  a  copy, 
unless  in  the  nature  of  a  duplicate  original,  is  entirely 
inadmissible,  and  corresponds  with  the  express  dictum 
of  Patteson,  J.,  in  Burton  v.  Plummer  (e),  that  "  the 
copy  of  an  entry,  not  made  by  the  witness  con- 
temporaneously, does  not  seem  to  be  admissible  for 


(b)  Wood  T.  Cowper,  IC&K.  646. 
(r)  Anon.,  Ambler,  262. 
(d)  Jones  t.  Stroud,  2  C.  &  P.  196. 
{e)  2  A.  &  E.  843. 
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resiling  a  mtnesa's  momoiy."  The 
a  privilege  appears  to  have  been 
)  ths  author  of  a  'written  report  (/), 
newspaper  (^),  has  been  allowed  to 
«d  Tenions,  aie  cases  where  each 
appear  to  have  been  ti«at«d  as 
as  copies. 

•  T.  MMtftisit,  6  C.  ft  F.  628. 
wi  T.  JT  Grtgar,  1  0.  *  K.  320. 
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CHAPTEE  V. 

MATTERS  WHICH  ARB  REQUIRED  TO  BE  PROVED  BY 
WRITING — THE  STATUTES  OF  FRAUDS  AND  OF  LIMI- 
TATIONS— PRESCRIPTION. 

Many  matters  can  be  proved  only  by  deed  or  other 
writing;  and,  in  such  eases,  oral  evidence^  however 
distinct  and  direct,  is  wboUy  inadmissible. 


INCORPOREAL  RIGHTS. 


Such  as  advowsons,  rents,  remainders,  reversioDS, 
profits  d  prendre,  and  easements,  can  be  created  or 
assigned  only  by  deed,  and  must  therefore  be  proved 
by  deed.  Thus,  a  ticket  of  free  admission  to  a 
theatre  or  a  race  course  is  insufficient  evidenoe  of  a 
title  to  enter,  imless  it  be  by  deed  (a). 


CONTRACTS  BY  CORPORATIONS. 

Contracts  and  acts  done  by  corporations  must 
generally  be  by  deed,  and  can  therefore  be  proved 
only  by  a  deed  bearing  the  corporate  seal  (i). 


(a)  Wood  V.  Zeadbitter,  13  M.  &  W.  842. 
{b)  Arnold  v.  Mayor  of  PooU,  4  M.  &  G.  860. 
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ancient  principle  of  tiie  common 
itana  in  the  abstract  unmodified; 
large  class  of  exoeptions  has  been 
d  tlieir  accumulative  result  appears 
ntracte,  where  there  is  a  paramount 
18  to  amount  almoat  to  a  necessity, 
Tbei  with  the  ohjeots  for  which  the 
itablished,  may  be  proved  without 
seal  of  the  corporation.    Thus,  it 

Bolfe,  B.,  "  A  corporatioQ  which 
give  a  personal  command  and  do 
nay  retun  a  servant ;  it  may  autho- 
ve  away  cattle,  damage  feasant,  or 
ir  the  like.  These  are  all  matters 
rring,  or  of  bo  small  importance,  or 
•  of  delay,  that  to  reijuire  in  every 
3viou8  affixing  of  the  seal  would 
tmot  the  every-day  ordinary  oon- 
dy  corporate,  without  any  adequate 
natters,  the  head  of  the  corporation 
rliest  times  to  have  been  considered 
Uie  rest  of  the  members  to  act  for 
lugh,  as  a  general  rule,  an  inferior 
^ned  even  by  a  non-trading  cor- 
1,  the  same  principle  does  not  apply 
its;  for  it  has  been  held  that  the 
igagement  of  a  clerk  to  a  master  of 

board  of  guardians  must  be  under 


T.  Charlton,  6  M.  t  W.  821 ;  d.  Ckurth  r. 
&  E.  S61. 
<U  Qrmt  OuardiMu,  L.  B.,  9  C.  P.  91;  (3 
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The  practical  question  in  bucIl  casee  is.  Was  the 
transaction  incidental  or  foreign  to  the  objects  and 
daily  business  of  the  corporation?  If  it  was  incidental, 
as  to  repair  the  premises  of  the  corporation  (e);  or  a 
contract  to  buy  or  sell  such  goods  as  the  corporation 
is  formed  to  buy  and  sell  (/),  or  to  purchase  goods 
for  the  purposes  of  the  corporation  (^),  such  a  matter 
does  not  require  to  be  proved  by  the  oorporatioii 
seal.    ThuSy  the  East  India  Company  has  been  held 
liable  upon  bills  of  exchange  accepted  on  its  behalf 
although  its  seal  was  not  on  them  (A).    When  the 
goods  to  be  supplied  are  not  such  as  those  in  whioh 
the  corporation  usually  deals  {%) ;  or  when  the  ooor 
tract  is  of  such  a  magnitude,  and  of  such  an  unusoal 
description,  as  to  require  reasonably  the  formal  and 
express  assent  of  the  corporation,  the  fact  must  be 
proved  by  writing  under  the  corporate  seal  (Ar) ;  bat 
magnitude  j9^  se  is  not  an  element  in  deciding  whether 
a  contract  not  under  seal  is  binding  on  the  ooipora- 
tion  (/)•    It  may  be  remarked,  that  the  tendency  of 
recent  decisions  is  to  restrict  the  general  principle 
that  corporations  can  only  contract  under  seal.    The 

L.  J.,  G.  P.  100 ;  22  W.  B.  406 ;  of.  DyU  t.  St.  Fanmu  euariiMi, 
27  L.  T.,  N.  S.  842. 

{e)  Saundert  y.  8t.  2feot*s  Uhion,  8  Q.  B.  810. 

(/)  Church  V.  Imperial  Gaslight  and  Coke  Co.,  6  A.  &  E.  846. 

(ff)  South  of  Ireland  CoUiery  Co,  v.  WaddeU,  L.  B.,  4  0.  P.  617; 
38  L.  J.,  0.  P.  338. 

(h)  Murroff  y.  East  India  Co,,  5  B.  &  A.  204. 

(i)  Copper  Miners'  Co.  y.  Fox,  16  Q.  B.  229. 

{k)  Homersham  y.  Wolverhampton  Railway  Co.,  6  Exoh.  137. 

(/)  Per  Erie,  J.,  Senderson  y.  Awtralian  Steam  Navigaium  Oq,,  5 
E.  &  B.  409. 
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og  to  hold  saoh  oonfaraots  void, 
y  are  not  evidenoed  by  the  oorpo- 
mc«e  and  more  inolined  to  hold 
I  by  them  when  they  are  entered 
nted  ogente ;  bat  the  i^ente  of  a 
Qo  power  to  bind  it  by  any  aot 
e  body  has  not  power  to  do.  Cor- 
nd  by  the  misrepreeentations  of 
id  it  has  been  s^d  by  a  high  antho- 
gh  corporations  can  only  oontraot 
«  bonnd  by  their  oondnot,  and  by 
BoUoitors,  after  their  contract,  jost 
iroald  be  "  (n).  So,  in  torts,  oor- 
Le  for  the  aots  of  their  serrants, 
re  not  been  appointed  onder  the 
) ;  and  use  and  occupation  may  be 
sorporation  against  a  tenant  who 
rho  has  not  been  oonstitated  by  a 
'j>).  Entry,  ocoupation,  and  pay- 
oOTporate  property  under  a  demise 
.  oonstitate  a  yearly  tenancy  (q). 
a  at  one  time  doubted  how  far  a 
lund  by  an  executed  oontraot,  not 
which  the  corporation  had  received 
now  settled  that  the  corporation 

Snimanti  Co.,  8  Jut.,  N.  B.  3TS. 
jeoaaiie,  Eatttm  Countiu  SoiJwsy  Oa.  t. 


mintBnen  t.  Morratt,  L.  K,  4  Ex.  162. 
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will  be  bound  if  it  has  accepted  the  benefit  of  the 
contract  (r),  except,  of  course,  where  any  statute 
intervenes,  as  in  the  case  of  contracts  by  urban 
authorities  («).     Where  goods  which  a  corporation 
has  contracted  by  parol  to  buy  have  been  received  by 
it,  or  after  work  is  done  and  adopted  for  the  purposes 
of  the  corporation,  the  objection  that  the  contract 
was  not  under  seal  cannot  be  taken  {f).    The  doc- 
trines of    acquiescence  and  part    performance  are 
applied  by  courts  of  equity  to  contracts  by  corpora- 
tions or  incorporated  companies  as  well  as  to  those 
by  private  individuals.     Thus,  where  the  directors 
of    a  railway  company  entered  into  an  infonnal 
agreement,  upon  the  faith  of  which  certain  works 
were  executed  on  a  spot  where  the  company  was 
constructively  present,  the  company  was  held  to  the 
agreement  (f^).     Even  where  the  contract  is  uUra 
viresy  and  one  which  a  corporation  or  incorporated 
oompany  cannot  lawfully  enter  into,  still,  if  any 
benefit  has  been  derived  by  the  corporation  or  incat- 
porated  company  from  the  contract,  they  are  liable 
to  the  extent  of  such  benefit.    Thus,  where  a  life 
assurance  company  granted  marine  policies,  and  the 
policies  so  granted  were  held  void  as  being  ultra  vires, 


(r)  Melbourne  Banking  Corporation  v.  Srouffham,  L.  B.,  4  App. 
Gas.  156 ;  48  L.  J.,  P.  0.  12. 

(«)  See  infra,  p.  422. 

{t)  Saunders  y.  St.  NeotU  Guardians,  8  Q.  B.  810. 

[u)  Laird  y.  Birkenhead  Railway  Co,,  Johns.  600;  cf.  Orwk  t. 
Corporation  ofSeaford,  L.  R.,  6  Gh.  551 ;  18  W.  B.  1147;  and  see 
Mayor  of  KtddermiMter  y.  Eardwich,  L.  B.,  9  C.  F.  13;  43  L.  J-r 
0.  P.  9;  22W.  B.  160. 


UST  BE  PROVED  BY  WBJTIKO.       417 

leld  to  be  entitled  to  reoover  from 
amount  of  the  premiums  paid  bj 


KACTS    BT   COMPAXIBS 


iniee  ClauBeB  Consolidation  Aot, 
ble  under  the  following  section  :^ 
TOT  whioh  may  be  granted  to  any 
contracts,  as  well  as  the  power  of 
ke  contraots  on  behalf  of  the  oom- 
f  be  exercised  as  follows  ;  that  is 

to  any  contraot  whioh,  if  made 
ivate   persons,  would  be  by  law 

be  in  writing,  and  under  seal, 
ittee  or  the  directors  may  make 
icts  on  behalf  of  the  company  in 
d  under  the  common  seal  of  the 
nd  IB  the  same  manner  may  vary 
e  the  same : 

to  any  oontraot  which,  if  made  by 
3ons,  would  he  by  law  required  tO' 
ng,  and  signed  by  the  parties  to 

therewith,  such  committee  or  the 
ay  make  such  contract  on  behalf 
pany  in  writing,  signed  by  such 

Zi/i  Aiiurantf  Co.,  2  J.  &  H.  411. 
1.16. 


r 
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committee,  or  any  two  of  them,  or  any  im 
of  the  directors,  and  in  the  same  manner  may 
vary  or  discharge  the  same  : 
"  With  respect  to  any  contract  which,  if  made 
between  private  persons,  would  by  law  be 
vaKd,  although  made  by  parol  only,  and  not 
reduced  into  writing,  such  committee  or  the 
directors  may  make  such  contract  on  behalf 
of    the    company,  by   parol    only,   without 
writing,  and  in  the  same  manner  may  vaiy 
or  discharge  the  same  : 
"  And  all  contracts,  made  according  to  the  pro- 
visions herein  contained,  shall  be  effectual  in 
law,  and  shall  be  binding  upon  the  company 
and  their  successors,   and  all  other  parties 
thereto,  their  heirs,  executors  or  administra- 
tors, as  the  case  may  be : 
"  And  on  any  default  in  the  execution  of  any  sach 
contract,  either  by  the  company  or  any  other 
party  thereto,  such  action  or  suit  may  he 
brought,  either  by  or  against  the  company, 
as  might  be  brought  had  the  same  contracts 
been  made  between  private  persons  only." 
On  this  section  it  has  been  held,  that  where  a 
company  has  had  the  benefit  of  a  contract  made  by 
an  agent,  there  will  be  evidence  for  a  jury  of  such  a 
contract  (z). 

By  the  98th  section,  the  directors  are  to  cause 
minutes  to  be  made  of  all  contracts  entered  into  by 
them,  which  minutes  are  to  be  signed  by  the  chair- 


(«)  FauHng  v.  London  and  North  JTeatcm  Itailtcay  Co.y  8  Ex.  867. 
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neeting,  and  in  this  form  thej  are  to  be 
iTidence  that  the  meeting  has  been  duly 
id    that    the   pereonB    attending   were 
,  as  the  entry  desaribes  them. 
I  act  applies  (a)  to  contracts  made  by 
lioh  are  incorporated  by  special  acts,  and 
its  provifiiona,  and  therefore  does  not 
xsots  made  by  ordinary  joint-stock  oom- 
;omplete  registration.    These  are  regu- 
eral  acts,  of  which  the  principal  is  the 
mpanies  Act,  1862  {b) ;  but  the  latter  act  does  not 
itain  any  daoses  similar  to  those  which  were  con- 
Foint  Stock  Companies  Act,  1856,  and 
tantially  re-enacted  in  the  Companies 
therefore  under  this  act  contracts  by 
ipanies  were  on  the  footing  of  contracts 
1  except  as  provided  by  sect  47  of  the 
rhicb  enacts,  that  "  a  promissory  note 
laoge  shall  be  deemed  to  have  been 
or  endorsed  on  behalf  of  any  corn- 
is  act  if  made,  accepted,  or  endorsed 
t  the  company  by  any  person  acting 
iorify  of  the  company,  or  if  made, 
idorsed  by  or  on  behalf  or  on  aoooont 
y  by  any  person  acting  under  the 
the    company."       But   now    by  the 
E  the  Companies  Act,  1867(c),  which 
s  consistent  with  the  tenor  thereof, 


(a)  Sect.  1. 

(i)  25  &  36  Tiot.  0 

{<)  30  t  31  Viot.  o 

ee2 


T 


\ 
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1 
<  1 


to  be  oonsfaraed  as  one  with  the  25  &  26  YicL  o.  89, 
therein  called  '^  the  principal  Act/'  it  is  enacted,  that 
^^  contracts  on  behalf  of  any  company  tinder  the 
principal  Act  may  be  made  as  follows :  (that  is  to 
say)— 

**  (1).  Any  contract  which,  if  made  between  pri- 
vate persons,  would  be  by  law  required  to 
be  in  writing,  and  if  made  accordiDg  to 
Englkh  law  to  be  under  seal,  may  be  made 
on  behalf  of  the  Company  in  writing  under 
the  common  seal  of  the  company,  and  snch 
contract  may  be  in  the  same  manner  Taried 
or  discharged. 
"  (2).  Any  contract  which,  if  made  between  pri- 
vate persons,  would  be  by  law  required  to 
be  in  writing  and  signed  by  the  parties 
to  be  charged  therewith,  may  be  made  on 
behalf  of  the  company  in  writing,  signed 
by  any  person  acting  under  the  express  or 
implied  authority  of  the  company,  and  such 
contract  may  in  the  same  manner  be  varied 
or  discharged. 
"  (3).  Any  contract  which,  if  made  between  pri- 
vate persons,  would  by  law  be  valid  althongh 
made  by  parol  only,  and  not  reduced  into 
writing,  may  be  made  by  parol  on  behalf 
of  the  company  by  any  person  acting  under 
the  express  or  implied  authority  of  the 
company,  and  such  contract  may  in  the 
same  way  be  varied  or  discharged. 
And  all  contracts  made  according  to  the  prorisionB 
herein  contained  shall  be  effectual  in  law,  and  shall 
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he  company  and  their  sacoeesora 
!eB  thereto,  their  heirs,  executors, 
A  the  oase  may  he." 


NSFER  OF   SHARES. 

of  the  Companiea  Glauses  Con- 
}  (d),  enacts,  that  every  transfer 
lat  act  "  shall  be  by  deed  duly 

the  consideration  shall  be  truly 
1  of  transfer,  is  given  in  the  sche- 
.  The  Companies  Act,  1862  (e), 
e  that  shares  shall  he  transferred 
1  by  the  regulations  of  the  com- 
e  case  of  companies  governed  by 
nstruments  of  transfer  are  to  be 
ansferor  and  tran^eree,  and  that 
be  deemed  to  remain  the  holder  of 
lame  of  the  transferee  has  been 
lany'e  register. 


)ALE   OF   SHIPS. 


:  of  the  Merchant  Shipping  Act, 
at  "  a  registered  ship,  or  any  share 


!ft9Viot.  0.  18. 
!6  t  26  Vict.  c.  89. 
17  ft  IS  Vict.  0.  104. 
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therein,  when  disposed  of  to  persons  qualified  to  lie 
owners  of  British  ships,  shall  be  transferred  by  bill  of 
sale ;  and  such  bill  of  sale  shall  contain  such  descrip- 
tion of  the  ship  as  is  contained  in  the  certificate  of 
the  surveyor,  or  such  other  description  as  may  be 
sufficient  to  identify  the  ship  to  the  satisfsustion  of 
the  registrar,  and  shall  be  according  to  the  form  E. 
marked  in  the  schedule  hereto,  or  as  near  thereto  as 
circumstances  permit,  and  shall  be  executed  by  the 
transferor  in  the  presence  of  and  be  attested  by  one 
or  more  witnesses." 

It  appears  that  this  provision  extends  to  all  vesseb 
not  propelled  by  oars. 


CONTRACTS   BY   URBAN   AUTHORITIES. 

By  the  174th  section  of  the  Public  Health  Act, 
1875  (f),  "every  contract  made  by  an  urban  autho- 
rity whereof  the  value  or  amount  exceeds  fifty  pounds, 
shall  be  in  writing  and  sealed  with  the  common  seal 
of  such  authority."  It  has  been  held  by  the  House 
of  Lords  that  this  section  prevents  urban  authorities 
from  being  bound  by  any  contract  whereof  the  value 
or  amount  exceeds  60/.,  unless  such  contract  is  under 
seal,  even  though  it  be  an  executed  contract  of  which 
the  urban  authority  have  had  the  fuU  benefit,  and 
which  has  been  effected  by  their  agent  appointed 


{e)  38  &  39  Vict.  c.  55. 
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er  their  seal  (/).  A  oompromise  of  an  action  is 
a  contract  within  the  above-mentioned  section  (ff) . 
me  caae  it  was  held  that  under  the  oircumstanoes 
seal  might  be  affixed  to  a  contraot  to  perfonn 
ain  vrork  after  the  work  had  been  partly  per- 
led  (A).  Only  the  contracting  parties  can  take 
objection  of  want  of  seal  (t). 


WARRANTS  OF 

he  24th  section  of  the  Debtors  Act,  1869  (k), 
its,  that  after  its  commencement  (1st  July,  1870), 
warrant  of  attorney  to  confess  judgment  in  any 
onal  action  or  cognovit  actionem  given  by  any 
on  shall  not  be  of  any  force,  unless  there  is  present 
e  attorney  of  one  of  the  superior  courts  on  behalf 
uch  person  expressly  named  by  him,  and  attend- 
at  his  request  to  inform  him  of  the  nature  and 
ct  of  such  warrant  or  cognovit  before  the  same  is 
:!uted,  which  attorney  shall  subscribe  his  name  as 
itnras  to  the  due  execution  thereof,  and  thereby 
lore  himself  to  he  attorney  for  the  person  exe- 

^  Taung  V.  Mayor,  ^c.  of  Ltamingtan,  L.  B,.,  8  App.  Cas.  £17; 
..  J.,  Q.  B.  713  ;  31  W.  E.  925. 

)  Au.-Gtn.  Y.  Oaiiill,  L.  E.,  22  Ch.  D.  637 .  63  L.  J.,  Ch. 
;  31  W.  E.  136. 

■Uy  Board  of  HtaUK,  L.  E.,  14  Q.  B.  D.  911 ; 
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cuting  the  same,  and  state  that  he  sobscribes  as  Bocih 
attorney." 


STATUTE   OF   FRAUDS  (/)- 

The  chief  ohjeot  of  this  statute  is  to  lessen  the 
temptations  to  perjury  which  exist  when  a  person  is 
permitted  to  give  oral  evidence  of  an  agreement  in 
dispute  between  himself  and  another  person ;  it  there- 
fore designates  a  number  of  cases  in  which  none  but 
written  evidence  of  such  a  disputed  agreement  shall 
be  received.     Such  agreements,  when  not  proved  by 
writings  which  embody  their  terms,  and  unless  ren- 
dered void  by  the  statute,  still  exist  in  oontemplatioii 
of  law,  but  are  yet,  virtually,  non-existent,  because 
they  cannot  be  established  by  the  only  spedes  of 
evidence,  viz.,  written  evidence,  which  the  legislataie 
has  declared  to  be  admissible  proof  of  their  existenoa 
The  contract  may  still  be  good,  and  the  relative  legal 
rights  of  the  parties  may  have  been  constituted  by 
word  of  mouth ;  but  the  statutory  inadmissibility  of 
oral  evidence  to  prove  the  contract  leaves  the  li^t 
unsupported  by  a  legal  remedy. 

There  is  no  branch  of  the  law  of  evidence  of  more 
constant  and  immediate  importance  than  that  which 
regulates  contracts  which  fall  within  this  statute,  and 
which,  therefore,  can  generally  be  proved  only  by 
written  evidence.  The  cases  are  endless  on  the 
subject;  but  the  limits  of  this  work  permit  onl/s 


(/)  29  Car.  2,  o.  3. 
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loh  as  bear  prominentia  on  the 
Itiie  act. 


VESTS  m   LAND, 


B,  eotatea,  interests  of  freehold, 
ny  uncertain  interest  of,  in,  to, 
iges,  manors,  lands,  tenements, 
de  and  created  by  liveiy  and 
il,  and  not  put  in  writing  and 
IS  BO  mating  or  oreating  the 

thereunto  lawfully  authorized 

I  the  force  and  efiect  of  leases 

' ;  and  shall  not,  either  in  law 

or  taken  to  have  any  other 

effect,  any  consideration  for 
ol  leases  or  estates  to  the  oon- 

aevertheless,  all  leases  not  ez- 
tbree  years  from  the  making 
e  rent  reserved  to  the  landlord 
1  amount  unto  two-third  parts 
improved  value  of  the  thing 

,  any  lease,  extending  not  more 
L  the  time  of  its  creation,  and 
LO  date  of  the  lease,  and  not 
r,  if  oommenoing  from  a  future 
lore  than  three  years  from  the 
iiy  stni  be  proved,  as  before  the 
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statute,  by  evidenoe  of  an  oral  lease  (m).  It  seems 
that  sucli  a  lease  confers  a  right  of  action  against 
a  lessee  only  when  he  has  entered,  and  not  for  a 
non-entry  (n). 

Sect.  3.  "  No  leases,  estates  or  interests,  either  of 
freehold  or  terms  of  years,  or  any  uncertain  inte- 
rest, not  being  copyhold  or  customary  interest  of,  in, 
to,  or  out  of  any  messuages,  manors,  lands,  tene- 
ments, or  hereditaments,  shall  at  any  time  be 
assigned,  granted,  or  surrendered,  unl^s  it  be  by 
deed  or  note  in  writing  signed  by  the  party  so  aft- 
signing,  granting  or  surrendering  the  same,  or  their 
agents  thereunto  lawfully  authorized  by  writing,  or 
by  Act  or  operation  of  law." 

If  a  person  enters  into  possession  of  land  and  pays 
rent  imder  a  lease  or  agreement  for  a  lease  void 
under  these  provisions,  he  becomes  at  common  law 
tenant  from  year  to  year,  upon  such  of  the  terms  of 
the  lease  or  agreement  as  are  applicable  to  snch  a 
tenancy  (p) ;  but  since  the  Judicature  Acts,  a  tenant 
holding  under  an  agreement  for  a  lease,  of  which 
specific  performance  would  be  decreed,  stands  in  the 
same  position  as  if  the  lease  had  been  executed  (/?). 

All  the  above  interests  in  land,  if  created  or  as- 
signed since  October  1st,  1845,  are  now  required  to 
be  evidenced  by  deed,  for  it  is  enacted  by  8  &  9 

(«i)  Hawlins  v.  Turner,  1  Ld.  Raym.  736 ;  Eiley  v.  Micks,  1  Stn. 
651. 

(«)  £dffe  V.  Strafford,  1  Tyr.  293. 

(o)  New  V.  Savage,  4  E.  &  B.  36. 

\p)  JFalsh  V.  Lonsdale,  L.  R.,  21  Ch.  D.  9 ;  62  L.  J.,  Ch.  2;  31 
"W.  JR.  lOe; 
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that  "  a  feoffment,  made  after  the 
[:!toher,  184S,  other  than  a  feoffment 
iitom  by  an  infant,  shall  be  void  at 
iced  by  deed,  and  that  a  partition 
of  any  tenements  or  hereditaments 
)ld,  and  a  lease  required  by  law  to 
de  after  the  said  1st  day  of  October, 
«  void  at  law  onlesa  made  by  deed.*' 
a  enacts  {inter  alia)  that  "  no  action 
whereby  to  diarge  any  person  upon 
de  of  lands,  tenements  or  heredita- 
erest  in  or  concerning  them  .... 
lent  upon  which  stich  action  shall  be 
memorandum  or  note  thereof,  shall 
1  fflgaed  by  the  person  to  be  charged 
ae  other  person  thereunto  by  him 
ed."  The  term  "  interest "  in  this 
held  to  cover  the  purchase  of  the 
Is  of  a  house  to  be  taken  down  by 

itter,  the  terms,  and  the  parties  must 
Teement  (r).  The  agreement  need 
single  paper,  but  may  be  gathered 
nested  papers  (s).  The  connection 
the  documents  themselves,  although 
admissible  to  aid  in  establishing  the 


■t,  L.  R.,  SB  Ck.  D.  S08 ;  67  L.  J.,  Ch.  670 ; 

B.  163. 

c,2Klc  B.  349. 

irlon,  6  H.  L.  Caa.  238 ;   Bavman  t.  Jamit, 


428 


LAW  OF  SVIDENCB. 


oonnection  (t).  It  is  a  rule  that  two  documents,  one 
of  which  refers  to  the  other,  can  be  read  together  (u). 
Where  a  person  seeks  to  prove  the  terms  of  a  contract 
by  a  series  of  letters,  he  must  take  the  whole  of  eadi 
letter,  and  cannot  pick  out  part  and  reject  the  rest  (2-). 
Correspondence  and  telegrams  tciken  together  maj 
constitute  a  contract  (y).  Where  a  contract  has  to 
be  proved  by  a  correspondence,  the  whole  corre- 
spondence must  be  taken  into  consideration  (s) ;  and 
^^  if  in  all  the  letters  taken  together  you  see  that  the 
parties  did  not  intend  to  make  a  contract,  even 
though  in  two  or  three  letters  there  appeared  to  be  a 
contract,  you  would  hold  that  on  the  whole  corre- 
spondence there  was  none"  (a).  "If  two  letteis 
standing  alone  would  be  evidence  of  a  sufficient 
contract,  yet  a  negotiation  for  an  important  term  of 
the  purchase  and  sale  carried  on  afterwards  is  enough 
to  show  that  the  contract  was  not  complete "  (i). 
The  mere  reference  to  a  future  formal  contract  in  a 


(i)  Long  v.  Millar,  L.  R.,  4  C.  P.  D.  450 ;  48  L.  J.,  Q-  B.  696; 
27  W.  R.  720 ;  Oliver  ▼.  Hunting,  L.  R.,  44  C.  D.  205 ;  59  L.  J., 
Ch.  265 ;  62  L.  T.  108 ;  38  W.  R.  618. 

(m)  Per  North,  J.,  in  Studd»  t.  WaUon,  L.  R.,  28  Ch.  D.  30o; 
64  L.  J.,  Ch.  626 ;  62  L.  T.  129 ;  33  W.  R.  118. 

{x)  Nesham  t.  Selby,  L.  R.,  7  Ch.  406 ;  43  L.  J.,  Ch.  651. 

{y)  CoupUmd  v.  Arrowsmithy  18  L.  T.,  N.  S.  755 ;  Godicin  ?. 
Francis,  L.  R.,  6  C.  P.  295 ;  39  L.  J.,  C.  P.  121. 

(s)  Husseyy.  Home- Payne,  L.  R.,  4  App.  Cas.  311;  47L.  J-i 
Ch.  751 ;  27  W.  R.  535. 

(a)  Per  Jessel,  M.  R.,  WilhatM  v.  Brisco,  L.  R.,  22  Ch.  D.  448; 
81  W.  R.  908. 

{b)  Per  Kay,  J.,  Bristol,  ^e.  Bread  Co.  y.  Maggs,  L.  R.,  44  Ch. 
Div.  625. 
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not  prevent  the  oorrespondenoe 
binding  agreement  (c) ;  but  "  if 
lalified  aooeptanoe  of  a  contraot, 
nibjeet  to  the  condition  that  an 
repared  and  agreed  upon  by  the 
t  oondition  is  fulfilled  no  oontraot 
idoubtedly  you  cannot,  upon  a 
lat  kind,  find  a  ooaoluded  oon- 

not  be  Bpeoified  by  name ;  but 
ion  is  BufBoient.  Thus^  "  if  the 
in  the  contract  as  'proprietor,' 
'  or  the  like,  the  desoription  is 
be  is  not  named ;  but  if  he  is 
,'  or  as  '  client,'  or  '  friend  *  of  & 

not  sufficient ;  the  reason  given 
;e  of  Lord  Gaims,  that  the  former 
temeut  of  matter  of  fact  as  to 
lerfeot  certainty,  and  none  of  the 
by  the  Statute  of  Frauds  can 
lilfer  (e) ;    Sale  v.  Lambert  {/)  j 

;  the  reason  against  the  latter 
nt  in  order  to  find  out  who  is 
lend,  you  must  go  into  evidence 
t  possibly,  as  in  Poller  v.  Duffield, 

,  L.  E..  8  Ch.  D.  70 ;  *7  L.  J.,  Ch.  768 ; 

Senitfr  v.  Jfijbr,  L.  R.,  3  App.  Cm. 

i8  W.  R.  888. 

1 124  ;  48  L.  J.,  Ch.  10 ;  28  W.  E.  8H5. 

1 L.  J.,  Ch.  «72 ;  22  W.  B.  fiSfi. 
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.,       I 


he  a  conflict,  and  that,  says  the  late  Master  of  the 
Bolls,  in  the  last-named  case,  *is  exactly  what  the  act 
says  shall  not  be  decided  by  parol  evidence/  *I 
should  be  thrown,'  he  continues,  *  on  parol  evidence 
to  decide  who  sold  the  estate,  and  who  was  the  party 
to  the  contract,  this  act  requiring  that  fact  to  be 
in  writing*"  (A). 

An  authority  to  sign  need  not  be  in  Tmting ;  bat 
of  course  the  agent  only  binds  the  principal  when 
acting  within  the  scope  of  his  authority ;  thus,  where 
the  defendant  having  verbaUy  agreed  ^th  the  plain- 
ti£E  to  sell  him  a  house,  instructed  a  solicitor  to 
prepare  a  formal  agreement,  and  the  soUcitor  sent  a 
draft  agreement  to  the  plaintiff's  solicitor  for  ap- 
proval, accompanied  by  a  letter  stating  the  terms  of 
the  arrangement,  but  the  agreement  was  never  signed 
by  the  parties,  it  was  held  that  the  letter  of  the 
defendant's  solicitor  was  not  a  memorandum  of  the 
agreement  within  the  statute,  because  the  solicitor 
had  only  authority  to  prepare  a  formal  agreement 
and  nothing  more  (t).  In  a  case  where  a  telegram 
accepting  an  offer  to  buy  an  estate  was  sent  hy  the 
vendors,  Bovill,  0.  J.,  stated  that  he  was  prepared  to 
hold  that  the  telegram  written  out  and  signed  hy  the 
telegraph  clerk,  with  the  authority  of  the  vendors, 


{h)  Per  Kay,  J.,  in  Jarrctt  v.  Hunter,  L.  E.,  34  Ch.  Dir.  182; 
56  L.  J.,  Cb.  141 ;  65  L.  T.  727 ;  36  W.  R.  132 ;  cf.  Catiky  v. 
King,  L.  R.,  6  Ch.  Div.  660 ;  46  L.  J.,  C5h.  10 ;  26  W.  R.  865. 

(0  Smith  V.  Webster,  L.  R.,  3  Ch.  D.  49 ;  45  L.  J.,  Ch.  628;  24 
W.  R.  894. 
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lignattire  within  the  Statute  of 

n  need  only  1)e  signed  by  the 
1,  if  30  sigaed,  is  good  against 
linst  the  other  party ;  and  where 
signed  by  one  contracting  patty 

to  by  the  other,  it  is  a  memo- 
.  statute  BufBoient  to  charge  the 

A  printed  signature  may  be 
)  may  a  printed  heading  (n) ;  for 
en  ihe  signature  la  plaoed  on  tbe 
it  was  so  plaoed,  provided  it  was 
e  purpose  of  affirming  that  the 
he  terms  of  the  offer  or  contract, 
[o)  ;  and  it  has  been  held  that  if 
y  saed  has  laid  before  the  party 
ontaining  the  name  of  the  party 
party  contracting,  and  the  party 
loument,  that  is  euffioient  within 
p).  This  ia  an  extreme  ease,  and 
e  deoision  is  doubtful, 
ance  of  a  parol  contract  as  to 
1  which  is  within  the  Statute  of 
,  enforoed,  (1)  where  it  is  set  out 


,  L.  R.,  6  C.  P.  295;  39  L.  J.,  C.  P.  121. 

,.  R.,  1  Ei.  342  ;  4  H,  ft  C.  688. 

8L.  J.,  Ch.  667;  27W.  R.  706. 

•,  2  U.  &  3.  286. 

Dock  Oraving  Co.,  L.  R„  2  Q,  B.  D.  3U  j 

W.  E.  318. 

I.  B.  (1892),  I  Q.  B.  £93;  10  W.  B.  M; 
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in  the  plaintiff's  pleadings  and  admitted  by  the  de* 
fendant ;  (2)  where  the  reduction  of  the  contract  to 
writing  was  prevented  by  the  frand  of  one  of  the 
parties ;  (3)  where  it  is  a  completed  agreement,  and 
has  been  partly  carried  into  execution,  and  is  definite 
in  its  terms  (q).    But  if  in  any  particular  case  the 
acts  of  part  performance  of  a  parol  agreement  as  to 
an  interest  in  land  are  to  be  held  sufSoient  to  exclude 
the  operation  of  the  Statute  of  Frauds,  they  must  be 
such  as  are  unequivocally  referable  to  the  agreement; 
in  other  words,  there  must  be  a  necessary  connection 
between  the  acts  of  part  performance  and  the  interest 
in  the  land,  which  is  the  alleged  subject-matter  of  the 
agreement ;  and  it  is  not  sufficient  that  the  acts  are 
consistent  with  the  existence  of  such  an  agieement, 
or  that  they  suggest  or  indicate  the  existence  of  some 
agreement,  unless  such  agreement  has  reference  to 
the  subject-matter.    As  was  said  by  Lord  Hardwioke 
in  the  case  of  Ounter  v.  nahey{r)^  they  must  be  sudi 
as  could  have  been  done  with  no  other  view  or  design 
than  to  perform  the  agreement  ($).    The  doctrine  of 
part  performance  rendering  a  parol  contract  enforce- 
able in  equity,  is  confined  to  contracts  as  to  int«resiB 
in  land  {t). 


(q)  Smith's  Manual  of  Eqiiiiy,  13th  edition,  p.  279.  Ab  to  what 
constitutes  part  perfoimance,  vide  Id.  p.  281. 

(r)  2  Amb.  686. 

(«)  Cited  by  Baggallay,  L.  J.,  Humphrey»  y.  Gftm^  L.  B.|  10 
Q.  B.  D.  164 ;  62  L.  J.,  Q.  B.  143. 

(0  BHtain  v.  Itoasiter,  L.  R.,  11  Q.  B.  D.  123 ;  48  L.  J.,  Q-  B. 
362 ;  27  W.  R.  482. 
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Y  EXECUTORS,  FfC. 

shall  be  brought  whereby  to 
ir  administrator,  upon  anj 
rer  damages  out  of  his  own 
agreement  upon  whioh  such 
t,  or  some  memorandum  or 
I  writing,  and  signed  by  the 
>rewith,  or  some  other  person 
Uy  authorized." 
embody  the  consideration  for 
i;ned  by  the  executor  or  the 
mtC"). 


I  shall  be  brought 

defendant  upon  any  special 
the  debt,  default,  or  misoar- 

n unless  the  agre^ 

tse  of  executors,  mpra). 
t  rest  on  a  valid  oonEdderar 
I  new  and  executory,  except 
lent  of  verbal  terms  on  which 
executed,  and  the  guarantee 
rriting  (y).  It  is  the  essence 
)  original  debtor  should  oon- 

htt,  T  Bro.  P.  C.  656. 

ii,  1  Ex.  7i. 

KaiuM,  II  A.  &  E.  138. 


* 


* 
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tinue  liable;   and  therefore,  if  his  liability  is  ex- 
tinguiBhed,  and  the  Burety  is  the  only  party  liable 
for  the  debt,  his  liability  will  not  require  to  be 
evidenced  by  writing.    If  the  person  for  whose  use 
the  goods  are  furnished  is  liable  at  all,  any  promise 
by  a  third  person,  upon  sufficient  consideration,  to 
pay  that  debt,  must  be  in  writing  (s).     It  is  also 
held  that  the  promise  to  pay  the  debt  of  another 
person  need  be  proved  by  writing  only  where  the 
promise  is  given  to  the  original  creditor,  and  not 
where  it  is  given  to  the  debtor  or  a  third  person 
that  the  promisor  will  be  answerable  to  the  cre- 
ditor (a).      Thus,  a  promise  to  indemnify   \a  not 
within  the  statute  (6).     Where  the  chairman  of  a 
board  of  health  virtually  promised  a  contractor  that 
he  would  see  him  paid  for  certain  extra  work,  it  was 
held  by  the  House  of  Lords,  affirming  the  Court  of 
Exchequer  Chamber,  that  the  chairman^s  words  were 
evidence  to  sustain  a  clcdm  against  him  personallj, 
i.  ^.,  that  they  did  not  constitute  a  promise  to  pay 
the  debt  of  another  within  the  Statute  of  Frauds  (<r). 
The    plaintiff's    name  must  appear   on  the  docu- 
ment (^).      Formerly,  it  was  necessary   that  the 
guarantee  should  disclose  a    consideration  on  the 


(«)  Birhmyr  v.  Damdl,  1  Smith,  L.  0.  274 ;  TxUgeraU  v.  J>n»kr, 
7  C.  B.,  N.  S.  374. 

(a)  HastwoodT,  Kenyon,  11  A.  &  E.  446. 

{b)  Per  Byles,  J.,  Reader  t.  Eingham,  13  C.  B.,  N.  S.  344;  d. 
WildsM  ▼.  Ludlow,  44  L.  J.,  Ch.  341 ;  23  W.  R.  435. 

(e)  Lakefnan  ▼.  MounUtephen,  L.  B.,  7  E.  &  I.  17;  44  L.  J-f 
Q.  B.  188 ;  22  W.  R.  617. 

(d)  WilliatM  Y.  Lake,  2  E.  &  E.  349. 
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is  no  longer  reqtiired  («),  but 
dence  is  admissible  to  prove  the 
is  inadmifisible   to    explain   tbe 


UARRIAGE. 


action  shall  be  Inxiught  whereby 
any  person  upon  any  agreement 
ieration  of  marriage,  unless  the 
IS  in  the  oase  of  executors,  supra), 
does  not  extend  to  promises  to 
y  to  oaaes  where  Bomething  oollo- 
ident  upon  the  event  of  the  mar- 
nce  of  the  contract ;  as,  where  A. 
jh  money  in  the  event  of  B.  marry- 
(A).  An  oral  contract,  however,  if 
[y  performed,  will  be  enforced  in 
age  is  not  part  performance  of  a 
i  now  under  oonsideratioii  (t). 


)  BE  PEHFOEMED  WITHIN  A  YEAB. 

tion  shall  be  brought  whereby  to 
person  upon  any  agreement  that 

riot.  o.  97,  B.  3,    ■ 

r.  MiUhiU,  7  C.  B.,  N.  B.  861. 

taktr,  1  Str.  34. 

V.  Cage,  1  Ld.  BaTm.  3BS. 

r.  lUmtn,  1  Uac.  k  O.  CGI. 
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ifi  not  to  be  perf  orined  within  the  space  of  one  year 
from  the  making  thereof,  unless  the  agreement,"  &c 
(as  in  the  case  of  executors,  supra). 

The  statute  does  not  apply  where  the  contract  is 
capable  of  being  performed  by  either  party  within  a 
year  from  the  date  of  its  making  (/) ;  but  it  applies 
to  a  contract  defeasible  by  a  contingency  which  may 
occur  within  that  period  (A*).  A  contract  to  serve 
for  a  year,  the  service  to  commence  the  day  after 
the  day  on  which  the  contract  is  made,  is  within 
the  statute  (/). 


1      \ 


DECLARATIONS  OR  CREATIONS  OF  TRUSTS. 

Sect.  7.  "All  declarations  or  creations  of  trustor 
confidence  of  any  lands,  tenements,  or  hereditaments 
shall  be  manifested  and  proved  by  some  writing, 
signed  by  the  party  who  is  by  law  enabled  to  declare 
such  trust,  or  by  his  last  will  in  writing,  or  else  they 
shall  be  utterly  void  and  of  none  effect."  The  bene- 
ficial owner  is  the  only  person  who  is  enabled  to 
declare  the  trust  (m),  and  no  person  can  create  a  trust 


0)  Cherry  v.  Eeming,  4  Ex,  631 ;  Smith  v.  Nede,  2  0.  B.,  N.  S. 
67. 

{Je)  See  Lavetf  t.  Shannon,  L.  B.,  4  Ex.  D.  81 ;  48  L.  J.,  £z- 
469 ;  27  W.  R.  699. 

(/)  Britain  v.  HossUer,  L.  R.,  11  Q.  B.  D.  123;  48  L.  J.,  Ch. 
17;  26W.  R.  868. 

(m)  KrmhHm  v.  Johnson,  L.  R.,  7  Ch.  D.  60 ;  47  L. 7.,  Ch.  132; 
26  W.  R.  342. 
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rger  estate  than  that  which  he 

f  sect.  8,  "  that  when  any  oon- 
lade  of  any  lands  or  tenements 
oonfidenoe  shall  or  may  arise  or 
»tion  or  construction  of  law,  or 
ingoished  by  an  act  or  operation 
1  every  such  case  such  trust  or 
if  the  like  force  and  effect  as  the 
len  if  this  statute  had  not  been 
einbefore  contained  to  the  oon- 

g-" 

\  had  conveyed  an  estate  to  the 
asideration,  on  the  underatanding 
lould  in  certain  events  re-convey 
he  plaintiff  applying  for  a  re- 
endant  pleaded  the  Statute  of 
ade  a  decree  for  re-conveyance, 
he  Statute  of  Frauds  was  never 
a  court  of  equity  from  giving 
a  plain,  olear   and  deliberate 

\p).  Lord  Alvanley  said,  "It  is 
statute  that  a  trust  should  be 
Qd  the  words  of  the  statute  are 
e  clause  respecting  declaratione 
b  by  any  means  require  that  all 

E.,  13  Q.  B.  D.  U7;  63  L.  J.,  Q.  B. 
R.  S. 
1.,  7  Ch.  469 ;  *1  L.  J.,  Ch.  667 ;  20 

vtK  T.  Matth^Bt,  3  Be  a.  F.  ft  J.  ISO. 
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trusts  shall  be  created  only  by  writing,  but  that  tliej 
shall  be  manifested  and  proTed  by  writing;  plainly 
meaning  that  there  should  be  eTidenoe  in  writing 
proving  that  there  was  such  a  trust  Therefore^ 
unquestionably,  it  is  not  necessarily  to  be  created  by 
writing,  but  it  must  be  evidenced  by  writing,  and 
then  the  statute  is  complied  with;  and  indeed  the 
great  danger  of  parol  declarations,  against  which  the 
statute  was  intended  to  guard,  is  entirely  taken  away. 
I  admit  that  it  must  be  proved  in  toto  not  only  that 
there  was  a  trust,  but  what  it  was." 


CONTRACTS  FOR  THE  SALE  OF  GOODS  FOR  10/.  AND 

UPWARDS. 

Sect.  17.  "  No  contract  for  the  sale  of  any  goods, 
wares  or  merchandises,  for  the  price  of  ten  poimds 
sterling  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same;  or  give  some- 
thing in  earnest  to  bind  the  bargain,  or  in  part  of 
payment;  or  that  some  note  or  memorandum  in 
writing  of  the  said  bargain  be  made  and  signed  by 
the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereimto  lawfully  authorized  "  (j). 

{q)  This  section  is  extended  by  9  Qeo.  4,  o.  14,  s.  7,  "to  all 
oontraots  for  the  sale  of  goods  of  the  value  of  ten  poands  and 
upwards,  notwithstanding  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  sndi 
contract  be  actually  made,  procured  or  provided,  or  fit  or  rea<^ 
for  delivery ;  or  some  act  may  be  requisite  for  the  making  dr 
completing  thereof,  or  rendering  the  same  fit  for  deliveiy." 
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section  there  are  three  statatoiy  modes 
oontraot  for  the  sale  or  purchase  at 
arioe  of  10/.  and  upwards : 
rving  that  the  buyer  aooepted,  and 
illy  received,  part  of  the  goods. 
)wiiig  a  payment  and  receipt  of  earnest 

*y- 

iwing  that  the  oontraot,  containing  the 
ideration  for  it,  waa  reduced  to  writing, 
sigued  at  least  by  the  party  who  is 
^ed  upon  it  (r),  before  the  commenoe- 
:  of  the  action  (s), 

section  the  contract  is  void,  as  well  as 
lotion  gone,  if  its  formalities  are  not 
The  acceptance  may  be  implied  from 
mduct  in  dealing  with  the  goods  {«), 
)recede  the  actual  receipt  (x) ;  but  it 
plied  without  some  consent  (y).  The 
ad  not,  howeyer,  be  absolute  (z),  and 
y  be  oonstructiTe  («). 
■  must  be  eigned  by  the  party  chained, 


Bryant,  2  Bing,  N.  C.  735. 
nderton,  2  E.  &  £.  592 ;  Efrthaw  t.  Ogdm,  S  H. 

•iintm,  1  B.  &  S.  299. 

kJnw,  6  B.  &  S.  431. 

fan,  L.  R.,  15  Q.  B.  D.  228 ;  G4  h.  J.,  Q.  B. 

i;  33  W.  E.  793. 

Orim,  L.  R.,  1  0.  P.  D.  36;  46  L.  J.,  0.  P. 

'6. 
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or  by  his  agent,  who,  under  the  seyenteenth  as  well 
as  under  the  fourth  section  of  the  act,  may  be  ap- 
pointed without  writing  (6).     Such  agent  must  be 
a  third  person,   and  not  one    of    the  contracting" 
parties  (c).     Under  this,  as  well  as  under  the  fourth 
section,  the  contract  may  be  proved  by  several  suiB- 
ciently  connected  writings.     But  a  connection  must 
appear  from  the    documents  themselves,  although 
parol  evidence  is  admissible  to  aid  in  estabhshing 
the  connection  {d).     Where,  after  a  long  oorrespond- 
enoe,  the  defendants  wrote  to  the  plaintiff  offering 
to  purchase  at  a  certaiQ  price,  adding  the  words, 
"waiting  your  reply,"  and  the  plaintiff  afterwards 
accepted  the  offer  verbally,  it  was  held  that  there 
was  a  binding  contract  within  the  statute  {e) ;  but 
where  the  defendants,  in  reply  to  a  letter  from  the 
plaintiff,  wrote  accepting  the  offer  therein  contained, 
but  saying  "  there  are,  however,  some  details  neces- 
sary to  be  introduced  in  the  contract  which  I  will 
prepare,"  this  was  held  insufficient  to  satisfy  the 
statute  (/).     A  letter  from  the  purchaser,  referring 
to  the  terms  of  the  contract,  but  declining  to  accept 
the  goods  because  they  were  damaged,  has  been  held 
a  sufficient  memorandum  (^) ;  and  letters  between  the 


{b)  Acebal  v.  Xwy,  10  Biog.  378. 

(e)  Farebrother  v.  Simmons,  3  B.  &  Aid.  333. 

(rf)  Long  T.  Millar,  L.  R.,  4  C.  P.  D.  450 ;  48  L.  J.,  Q,  B.  o.}6; 
27  W.  R.  720 ;  Oliver  v.  Hunting,  L.  R.,  44  C.  D.  205 ;  69  L.  J., 
Ch.  265 ;  62  L.  T.  108 ;  38  W.  R.  618. 

(<?)   Watts  V.  Ainswortk,  1  H.  &  C.  83. 

(/)  Ball  V.  Bridges,  22  W.  R   652. 

(g)  Bailey  v.  Sweeting,  9  C.  B.,  N.  S.  843 ;  cf.  WilkxMtm  T. 
Evans,  1  H.  &  R.  652. 
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jent  employed  to  purohase,  if 
IB  of  the  contract,  are  Buffieient 
by  the  vendor  (A).  The  names 
beir  a^nta  must  appear  in  the 
Court  of  Exchequer,  in  Vanden- 
held  in  effect  that  it  must  be 
^reement  which  of  the  parties  is 
same  court,  in  Newell  v.  Rad^ 
aol  evidence  wae  admissible  to 
I  parties  named  is  the  seller, 
signed,  either  vnth  both  the 
ne,  or  with  the  initiftla  of  the 
xed  to  the  whole  surname  (/}, 
e  alone;  but  not  with  merely 
iatian  and  surname  (m). 


otion  of  the  Statute  of  Frauds, 
B  up  to  the  let  of  January,  1838, 
lests  of  any  lands  or  tenements  " 
I  "  in  writing  and  signed  by  the 
i  same,  or  by  some  other  person 
by  his  express  directions,  .... 
bsoribed  in  the  presence  of  the 
our  credible  witnesses." 

rirf,L.  E.,  IC.P.  1. 

62 ;  37  L.  J.,  C.  P.  1 ;  16  W.  R.  79. 
9  Q.  B.  &74. 
U.  &  a.  4fi2. 
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Since  the  Ist  of  January,  1838,  by  the  Wills  Act, 
7  WiU.  4  &  1  Vict.  0.  26,  all  wills  and  testaments, 
except  such  as  fall  within  the  few  cases  in  which 
nuncupative  wills  are  allowed,  must  "  be  in  writing, 
and  be  signed  at  the  foot  or  end  thereof  by  the 
testator,  or  by  some  other  person  in  hia  presence 
and  by  his  direction;  and  such  signature  shall  be 
made  or  acknowledged  (n)  by  the  testator,  in  the  pre- 
sence of  two  or  more  witnesses  present  at  the  same 
time,  and  such  witnesses  shall  subscribe  the  wUl  in 
the  presence  of  the  testator,  but  no  form  of  attesta- 
tion shall  be  necessary." 

A  subsequent  act,  15  &  16  Vict.  o.  24,  regulates  the 
requisites  of  the  signatures  of  wills,  and  substantially 
provides  that  no  will  shall  be  invalidated  by  the 
mere  circumstance  that  the  signature  does  not  foUow 
closely  on  the  end  of  the  will,  or  that  a  blank  inter- 
venes between  the  concluding  words  and  the  signa- 
ture. 

By  the  Wills  Act,  a  wiU  can  be  revoked  by  codicil, 
or  other  writing,  but  only  when  such  writing  has 
been  executed  with  the  formalities  prescribed  in  the 
case  of  ordinary  wills. 


REVIVAL  OF  DEBTS  BARRED  BY  THE  STATUTES  OF 

LIMITATION. 

Simple  contract  debts  barred  by  the  Statutes  of 
Limitation  cannot  be  revived  except  by  an  acknow- 

(n)  As  to  what  conBtitutes  a  sufficient  acknowledgment,  see 
JBIake  v.  Blake,  L.  R.,  7  P.  D.  102 ;  61  L.  J.,  P.  D.  &  A.  6;  30 
W.  R.  605 ;  Daintree  v.  Butcher,  L.  R.,  13  P.  D.  102. 
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nise  in  writiDg,  for  by  the  let  section 
leu's  Act  (o)  it  is  enacted,  that  "  no 
or  proniise  by  word  only  sball  be 
t  evidence  of  a  new  or  oontinaing 
Y  to  take  any  case  out  o£  the  opera- 
toaotments  or  either  of  them,  or  to 
;y  of  the  benefit  thereof,  unless  such 
or  promise  shall  be  made  or  oon- 
some  writing  to  be  signed  by  the 
I  thereby." 

tt  it  was  held  that  signature  by  an 
Solent,  but  now  by  the  13th  section 
le  Law  Amendment  Act,  1856  (p), 
duly  authorised  agent  has  the  same 
nature  of  the  party  to  be  charged, 
pay  must  be  express,  or  there  must 
ional  acknowledgment  sufficient  to 
able  inference  of  a  promise  to  pay, 
promise  to  pay,  with  proof  that  the 
sen  performed  (g).  A  letter  written 
ice  "  is  insufficient  (r).  The  amount 
'ed  by  extrinsic  oral  evidence  («). 
iabiHty  of  joint  contractors.  Lord 
;,  sect.  1,  enacts,  that  "where  there 
more  joint  contractors,  or  executors 


s.  97. 

rl,  6  B.  ft  0.  303;  In  re  RiviT  Bitanur  Co., 

9  W,  B.  1130  ;  Gretn  v.  RamphTty;  L,  E.,  26 

r.,  Ch.  623. 

ajner  Co.,  ubi  Baprs. 

■'y,^Y.k  Col.  238. 
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or  administrators  of  any  contractor,  no  such  joint 
contractor,  executor  or  administrator   shall  lose  the 
benefit  of  the  said  enactments  or  either  of  them 
so  as  to  be  chargeable  in  respect  or  by  reason  only 
of  any  written  acknowledgment  or  promise  made  and 
signed  by  any  other  or  others  of  them:   provided 
always,  that  nothing  herein  contained  shall  alter  or 
take  away  or  lessen  the  effect  of  any  payment  of  any 
principal  or  interest  made  by  any  person  whatso- 
ever;" and  by  the  14th  section  of  the  Mercantile 
Law  Amendment  Act,  1866  {t),  it  is  provided,  that 
"  no  co-contractor  or  co-debtor,  or  executor  or  ad- 
ministrator of  any  contractor,  shall  lose  the  benefit 
of  the  Statutes  of  Limitation  so  as  to  be  chargeable 
in  respect  or  by  reason  only  of  payment  of  any 
principal,  interest,  or  other  money  by  any  other  or 
others  of  such  co-contractors  or  co-debtors,  executors 
or  administrators" ;  but  where  a  simple  contract  debt 
is  recoverable  in  equity  against  the  real  estate  of  a 
debtor  by  virtue  of  3  &  4  WiU.  IV.  c.  104,  payment 
of  interest  by  the  tenant  for  life  of  the  real  estate 
will  keep  the  debt  alive  (w). 

In  the  case  of  specialty  debts,  3  &  4  Will.  IV.  c.  42, 
s.  6,  enacts,  "  that  if  any  acknowledgment  shall  have 
been  made  either  by  writing  signed  by  the  party 
liable  by  virtue  of  such  indenture,  specialty  or  re- 
cognizance, or  his  agent,  or  by  part  payment  or  part 
satisfaction  on  account  of  any  principal  or  interest 


{t)  19  &  20  Viot.  o.  97. 

(«)  Eollingshead  v.  Webster,  L.  R..  37  Ch.  Div.  661;  57  L.  J., 
Ch.  400 ;  68  L.  T.  768  ;  36  W.  R.  660. 
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ereon,  it  shall  and  may  be  lawful 
ersons  entitled  to  Buch  actions  to 

action  for  the  money  remaining 
owledged  to  be  due  within  twenty 
knowledgment  by  writing,  or  part 

satisfaction  as  aforesaid."  This 
a  oases  where  one  person  is  liable, 
e  several   persons  are  liable,  but 

principal  or  interest  by  one  of 
ly  keeps  a  specialty  alive  against 
tie  Mercantile  Law  Amendment 
ent  Ly  a  tenant  for  life  of  land  of 
Ity  debt  keeps  that  debt  alive  in 
he  land  (»).  Payment  by  a  debtor 
kruptcy  of  part  of  a  barred  debt 
lue,  will  revive  the  right  to  sue  {x). 
Bnt  to  be  snf&oient  within  the 
act  of  Will.  rV.  need  not  amount 
ay,  and  need  not  be  made  to  the 


T8  TO  HEAL  PROPERTT  BARRED  BT 
ATUTE  OF  LIMITATIONS. 

Je,  title  to  land  is  barred  aftOT  a 
lars  from  the  time  when  the  right 
to  the  claimant  or  to  the  piuty 

1  Do  G,  S  J.  1 ;  of.  Fan  v.  Loins,  L-  B., 

R.,  23  a  B.  D.  li ;  SS  L.  J.,  Q.  B.  373 ; 

601. 

tr,  4  Drawry,  132. 
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through  whom  he  derives  title  (s) ;  but  by  sect.  14 
of  3  &  4  Will.  4,  0.  27,  it  is  enacted  that  "  when  any 
acknowledgment  of  the  title  of  the  person  entitled  to 
any  land  or  rent  shall  have  been  given  to  him  or  his 
agent  in  writing,  signed  by  the  person  in  possession 
or  in  receipt  of  the  profits  of  such  land,  or  in  receipt 
of  such  rent,  then  such  possession  or  receipt  of  or  by 
the  person  by  whom  such  acknowledgment  shall  have 
been  given  shall  be  deemed  axjcording  to  the  meaning 
of  this  act  to  have  been  the  possession  or  receipt  of 
or  by  the  person  to  whom  or  to  whose  agent  such 
acknowledgment  shall  have  been  given  at  the  time  of 
giving  the  same ;  and  the  right  of  such  last-mentioned 
person,  or  any  person  claiming  through  him,  to  make 
an  entry  or  distress  or  bring  an  action  to  reoovor 
such  land  or  rent,  shall  be  deemed  to  have  fii^t 
accrued  at  and  not  before  the  time  at  which  snch 
acknowledgment,  or  the  last  of  such  acknowledg- 
ments, if  more  than  one,  was  given." 

In  such  a  case  the  statute  runs  again  from  the 
time  when  the  acknowledgment  was  executed  or 
signed,  and  not  from  the  period  at  which  it  beais 
date  (a) ,  The  acknowledgment,  which  must  be  made 
to  the  person  entitled  or  his  agent  (and  not  to  any 
third  person),  need  not  be  any  particular  form, 
provided  an  admission  of  ownership  can  be  fairly 
implied.  The  statute  extinguishes  the  right  of  the 
party  out  of  possession,  but  does  not  transfer  any 
estate  to  the  party  in  possession. 


{s)  Heal  Ptopertj  Limitatioii  Act,  1874  (37  &  38  Tiot  a  67), 

8.  1. 

(a)  Jaj/nsa  y.  Hughes^  10  Ex.  430. 
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LL  OF  CHAROES  AND  LEQACtES. 

ion  of  the  Eeal  Froperiy  Liinitation 
is  as  foUoire: — "When  a  mortgagee 
lined  the  posseesion  or  receipt  of  the 
land,  or  the  reoeipt  of  any  rent  com- 
ortgage,  the  mortgagor,  or  any  person 
gh  him,  shell  not  hring  any  action  or 
the  mortgage,  hat  within  twelve  years 
ime  at  which  the  mortgagee  ohtalned 

or  receipt,  unless  in  the  meantime  an 
it,  in  writing,  of  the  title  of  the  mort- 
8  right  to  redemption,  shall  have  been 
lortgagor,  or  some  person  claiming  his 
e  agent  of  such  mortgagor  or  person, 

mortgagee  or  the  person  claiomig 
and  in  such  case  no  such  action  or  suit 
t  but  within  twelve  yeare  next  after  the 
iioh  acknowledgment,  or  the  last  of  such 
ats,  if  more  than  one,  was  given ;  and 
11  be  more  than  one  mortgagor,  or  more 
in  claiming  through  the  mortgager  or 
Loh  acknowledgment,  if  given  to  an^ 
,gors  or  persons,  or  his  or  their  agent, 
actual  as  if  the  same  had  been  given 
rtgagore  or  persons ;  but  where  there 
lian  one  mortgagee,  or  more  than  one 
g  the  estate  or  interest  of  the  mort- 
gagees, Buoh  acknowledgment,  signed 
B  of  such  mortgagees  or  persons,  shall 

{b)  37  ft  38  Tint.  0.  67. 
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be  effectual  only  as  against  the  party  or  pardee 
signiDg  as  aforesaid;    and  tlie  person   or  persons 
claiming  any  part  of  the  mortgage  money  or  land  or 
rent,  by,  fi*om  or  nnder  him  or  them,  and  any  person 
or  persons  entitled  to  any  estate  or  estates,  interest  or 
interests,  to  take  effect  after  or  in  defeasance  of  his  or 
their  estate  or  estates,  interest  or  interests,  and  shall 
not  operate  to  give  to  the  mortgagor  or  mortgagors  a 
right  to  redeem  the  mortgage  as  against  the  person 
or  persons  entitled  to  any  other  undivided  or  divided 
part  of  the  money  or  land  or  rent ;  and  where  such 
of  the  mortgagees  or  persons  aforesaid  as  shall  have 
given  such  acknowledgment,  shaU  be  entitled  to  a 
divided  part  of  the  land  or  rent  comprised  in  the 
mortgage,  or  some  estate  or  interest  therein,  and  not 
to  any  ascertained  part  of  the  mortgage  money,  the 
mortgagor  or  mortgagors  shall  be  entitled  to  redeem 
the  same  divided  part  of  the  land  or  rent  on  payment, 
with  interest,  of  the  part  of  the  mortgage  inoney 
which  shall  bear  the  same  proportion  to  the  whole  of 
the  mortgage  money  as  the  value  of  such  divided 
part  of  the  land  or  rent  shcJl  bear  to  the  value  of  the 
whole  of  the  land  or  rent  comprised  in  the  mortgage." 
The  8th  section  is  as  follows : — "  No  action  (c)  or 
suit,  or  other  proceeding,  shall  be  brought  to  reoorer 
any  sum  of  money  secured  by  any  mortgage,  judg- 

{e)  This  includes  an  action  on  a  coyenant  in  a  mortgage  deed 
to  pay  the  principal  money  {Stttton  v.  Sutton^  L.  R.,  22  Ch.  ^• 
611 ;  62  L.  J.,  Ch.  333;  31  W.  R.  369),  and  an  action  on  a  con- 
temporaneous and  collateral  bond  to  secure  the  principal  monef 
due  under  a  mortgage  (Fernside  v.  Flinty  L.  R.,  22  Ch.  D.  679; 
62  L.  J.,  Ch.  479 ;  31  W.  R.  318). 


(T  BE  PROVED  BY  WRITINO.      449 

trwise  charged  upon  or  payable 
rent,  at  law  or  in  equity,  or  any 
'elve  years  next  after  a  preeent 
same  Bhall  have  accrued  to  eome 
mg  a  discharge  for  or  release  of 
the  meantime  some  part  of  the 
lome  interest  thereon,  shall  have 
aokaowledgment  of  the  right 
een  given  in  writing  signed  by 
I  the  Eame  shall  he  payshle,  or 
ion  entitled  thereto  or  hia  agent; 
och  action,  or  suit,  or  proceeding, 
;  within  twelve  years  after  such 
'ledgment,  or  the  last  of  saoh 
edgments,  if  more  than  one,  was 
h  section  of  23  &  24  Viet.  o.  38, 
are  applicable  to  claims  to  the 
lying  intestate. 

on  of  3  &  4  Will.  4,  o.  27,  it  is 
the  said  3l8t  day  of  December, 
rent  or  of  interest  in  respect  of 
upon  or  payable  out  of  any  land 
:  of  any  legacy,  or  any  damf^es 
rears  of  rent  or  interest,  shall  be 
stress,  action,  or  suit,  hut  within 
he  same  respectively  shall  have 
after  an  acknowledgment  of  the 
1  have  been  given  to  the  person 
s  agent,  signed  by  the  person  by 
payable  or  his  agent." 
)f  the  Real  Property  Limitation 
ict,  0. 57),  is  sa  follows : — "  A£bex 
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the  oommencement  of  this  act,  no  action,  suit,  or  otiier 
proceeding,  shall  he  hrought  to  recoyer  any  sam  of 
money  or  legacy  charged  upon  or  payable  out  of  any 
land  or  rent  at  law  or  in  equity,  and  secured  by  an 
express  trust,  or  to  recover  any  arrears  of  rent  or  of 
interest  in  respect  of  any  sum  of  money  or  legacy  so 
charged  or  payable  and  so  secured,  or  any  damages  in 
respect  of  such  arrears,  except  within  the  time  within 
which  the  same  would  be  recoverable  if  there  were  not 
any  trust."  An  "  express  trust "  is  a  trust  which  has 
been  expressed  either  in  writing,  or  by  word  of  mouth, 
and  the  term  does  not  include  a  trust  arising  from  the 
acts  of  the  parties,  and  therefore  does  not  extend  to 
a  resulting  trust,  or  implied  trust,  or  a  oonsfcnictiTe 
trust  {d). 


PRESCRIPTIVE  RIGHTS. 


By  the  1st  section  of  2  &  3  Will.  4,  c.  71,  it  is  pro- 
vided, that  no  claim  by  custom,  prescription,  or  grant, 
to  any  right  of  common  or  profit  d  prendre  from  or 
upon  any  lands  belonging  to  the  Crown,  or  any  cor- 
poration aggregate  or  sole,  shall,  with  certain  excep- 
tions, be  defeated  after  thirty  years'  uninterrupted 
enjoyment,  by  showing  title  prior  to  that  period; 
and,  after  sixty  years,  such  enjoyment  shall  constitute 
an  indefeasible  title,  imless  it  be  proved  to  have  been 
enjoyed  by  such  consent  or  agreement  expressly 
made  or  given  by  deed  or  writing. 

(rf)  See  Sands  to  Thompson^  L.  R.,  22  Ch.  D.  614 ;  52  L.  J.,  Ch. 
406 ;  31  W.  R.  397. 
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ioc  provides  that,  in  Binular  oases  of 
nts  issaing  out  of  Bimilar  demesnes, 

be  barred  by  evidence  only  that  it 
3  prior  to  twenty  3reare  previoufily ; 

prescription  indefeasible  after  forty 
rupted  enjoyment,  unless  it  be  shown 
der  an  agreement  by  deed  or  writing, 
ion  makes  a  right  of  user  of  light 
asible  after  twenty  years  of  actual 
ss  enjoyed  by  a  consent  or  agreement 
or  given  by  deed  or  in  writing. 


SENTATIONS   OF   CHABACTEB. 

(9  Geo.  4,  c.  14,  s.  6.) 
shall  be  brought  whereby  io  charge 
n  or  by  reason  of  any  representation 
ade  or  given,  concerning  or  relating 
T,  conduct,  credit,  ability,  trade  or 
other  person,  to  the  intent  or  purpose 
■  person  may  obtain  credit,  money  or 
less  such  representation  or  assurance 
ng,  signed  by  the  party  to  be  charged 
he  signature  of  an  agent  is  insuffi- 
^uently  a  representation  cannot  bind 
iless  under  its  seal  (/). 

Wy,  L.  R.,  9  ft.  B.  301. 
H-i.  Contolidalcd  Co.,  L.  R.,  2S  ft.  B.  D.  77 ; 
;  63L.  T.  601;  39W.  R.  99. 
GG  2 
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Other  instanoes  might  be  cited,  in  whioh  the  l^;is- 
lature  has  made  written  eyidenoe  the  only  admissiblo 
kind  of  evidence,  to  the  total  exclusion  of  even  Hie 
most  direct  oral  evidence ;  but  the  above  enactznentB 
are  those  whioh  are  of  the  most  constant  practical 
recurrence,  and  whioh  have  therefore  been  selected, 
on  due  deliberation,  as  the  most  suitable  for  the  di- 
mensions of  the  present  work. 


I     ' 


4 

I  . 


(    «3    ) 


)F  EXTRIKSIC  EVIDENCB  TO  COK- 
VAKY   ■WRITTBN   ETIDKNCE. 

«Doe  is  primai7,  and  not  merely 
character — or,  in  other  words, 
'  statute  or  oommon  law  the  best 
ar  that  the  principle  of  a  funda- 
,  be  destroyed  ii  a  party  were 
ict  such  evidence,  or  to  vary  it 
)  introduction  of  oral  oi  other  ez- 

m  established  and  inflexible  role 

snce  is  inadmisaible  tocontra- 
,  Hubtract  from,  or  vary,  the 
rritten  instrument. 

ontract  is  required  by  statute  to 
where  it  has  been  reduced  to 
untary  act  of  the  parties  to  it, 
ting  is  producible,  it  is  the  only 
I  of  the  terms  of  the  contract, 
how  that,  before  the  contract  was 
;,  the  parties  agreed  to  a  term 
tear  in  the  writing,  and  which  is 
to  its  proyifflons;  for  aU  such 
ms  are  merged  in  the  exfresa 
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language  of  the  writing.  Similarly,  neither  party 
can  show  that,  after  the  contract  was  reduoed  to 
writing,  the  parties  agreed  to  a  new  term,  whioh  is 
also  repugnant  to  the  terms  of  the  written  agree- 
ment, unless  such  subsequent  agreement  amount  to 
an  entire  or  partial  dissolution  of  the  former  con- 
tract, or  to  *a  new  contract  founded  on  a  new  oonai- 
deration. 

The  general  rule  (a)  operates  thus : — ^A  contraot, 
tphich  is  valid  without  icriting^  will,  if  put  into  writing, 
be  construed  strictly  according  to  the  terms  of  such 
writing.  No  new  term  can  be  annexed  to  it,  as 
impliedly  contained  in  it  before  it  was  reduoed  into 
writing,  or  while  it  was  being  reduoed  into  writing, 
if  such  parol  term  contradicts  or  varies  a  written 
term ;  but  the  written  contract  may  be  wholly  or 
partially  waived  before  breach,  and  a  new  written  or 
verbal  contract  substituted  for  the  erased  term  of 
the  original  contract;  and  then  the  residue  of  the 
original  contract  will  be  construed  cumulatively  with 
the  new  subsequent  contract.  Thus,  there  will  be  no 
contradiction  or  variance  of  the  original  contract,  but 
merely,  first,  the  erasure  of  a  term ;  and,  secondly, 
not  the  insertion,  but  the  annexation,  of  a  new  con- 
tract. In  short,  the  original  contract  does  not  suffer 
a  contradiction,  but  first  loses  a  term,  and  then  gains 
a  consistent  addition  and  supplement. 

Where  the  subsequent  contract  incorporates  portions 
of  the  original  contract,  and  amounts  to  a  waiver  of 
the  rest,  the  subsequent  contract  is  the  only  one 

(a)  Cf.  QoM  Y.  Lord  Nugent,  5  B.  &  Ad.  64. 
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n  the  parties,  and  if  dealing  witih 
vhere  tlie  law  requires  a  writing, 
lontraot  must  be  in  writing.  Tbos, 
iffB  agreed  in  writing  with  the  de- 
im  a  pubHo-honse,  as  tenant  from 
I  the  option  on  his  part  to  caU  for  a 
tight  years,  npon  the  tanns,  among 
sold  the  lease  for  more  than  1,200;. 
the  plaintiffs  half  the  exeees,  and 

verbal  agreement,  a  lease  was 
8  of  which  differed  materially  from 
for  in  the  written  agreement,  but 
abandoned  the  agreement  as  to  the 
ixcess  of  the  purchase-money,  and 
ring  sold  the  lease  for  2,500/.  the 
im  for  a  moiety  of  the  1,300/., 
I  purohase-money  over  the  1,200/., 
the  Court  of  Exchequer  that  the 
at  in  writing  was  entirely  super- 
le  agreement  under  which  the  lease 
e  verbal  one  of  whioh  one  term  was 

the  original  ooutract  as  to  the  ez- 
ise-money ;  and  that  as  the  agree- 
writing,  as  required  by  the  Statute 
)laintiffs  were  not  entitled  to  re- 
evidence  is  admissible  to  show  that, 
loDument,  the  defendant  assented 
ons  made  by  the  plaintiff  before  it 
B  latter,  for  such  evidence  does  not 


I,  L.  B.,  10  Ex.  234 ;  23  W.  B.  797. 
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vary  the  contract,  but  only  proves  the  condition  of 
the  document  when  it  first  became  a  contract  (r). 

It  is  an  undoubted  pnneiple  that  extrinsic  evidence 
is  inadmissible  to  contradict  or  vary  a  written  instn- 
ment.  It  is,  however,  impossible  to  lay  down  as  a 
general  rule  that  extrinsic  oral  evidence  is  inadmissible 
to  prove  either  the  entire  or  partial  dissolution  of  Ub 
original  contract ;  or  the  substitution  or  annexatiou  d 
a  new  verbal  contract ;  but  wherever  it  is  attempted 
to  superadd  an  oral  to  a  written  contract,  there  must 
be  clear  evidence  of  the  actual  words  used  (d). 

This  rule  does  not,  however,  apply  in  its  integrify 
to  contracts  which  the  law  requires  to  be  in  writing, 
as  to  which  it  is  generally  necessary  to  consider  the 
language  of  the  particular  statutes  which  require 
them  to  be  in  writing.     With  regard  to  contracts 
which  the  Statute  of  Frauds  requires  to  be  in  writing, 
lindley,  J.,  in  Hickman  v.  Haines  (e),  after  referring 
to  several  well-known  cases,  said,  "  The  result  of 
these  cases  appears  to  be,  that  neither  a  plaintif!  nor 
&  defendant  can  at  law  avail  himself  of  a  parol 
agreement  to  vary  or  enlarge  the  time  for  performing 
a  contract  previously  entered  into  in  writing,  and 
required  so  to  be  by  the  Statute  of  Frauds;"  and 
this  is  of  course  equally  true  of  all  attempted  varia- 
tions (/) .   A  parol  variation  of  a  written  contract  may, 


[c)  Stewart  v.  £ddowes,  L.  R.,  9  C.  P.  311 ;  43  L.  J.,  C.  P.  204; 
22  W.  R.  634. 

(d)  Per  James,  L.  J.,  Thomson  y.  Simpson,  18  W.  E.  1091. 
W  L.  R.,  10  C.  P.  605. 

(/)  Vide  supra,  p.  464. 
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a  defence  to  an  action  for  specifio 
contract ;  and  it  depeada  on  the 
aoes  in  each  ca«e  whether  the 
at  the  plaintiff's  title  to  have 
,  or  whether  the  court  will  pel- 
ting care  that  the  Bubject-mattOT 
t  or  understanding  is  csanied  into 
ties  may  have  the  benefit  of  what 
g).    A  oontraot  in  writing,  and 

to  he  in  writing,  may  in  equity 
ded  by  a  parol  agreement  (A). 
a  so  waived  or  rescinded  at  late 
a  moot,  or  rather  an  undecided, 
5w  immaterial,  because  if  there 
matter  between  the  rules  of  law 
■  will  of  course  prevail,  by  virtue 

the  Judicature  Act,  1873  (i). 
live  or  rescind  may  be  deduced 
well  as  from  words ;  but  there 
ace  of  the  alleged  agreement; 
St.  Leonards  refused  to  hold 
by  a  tenant,  in  which  he  stated 
lerent  to  that  which  he  claimed 
or  a  leaae,  to  amount  to  an 
I   contract  (^),     An    agreement 


i«fl,  L.  R.,  9  Ch.  D.  223  ;  47  L.  J., 
and  Frj  on  Specific  Ferformance,  Scd 


3,  3rd  edition,  4< 
I.  25  (II). 
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t  which  the  Statute  of  Frauds  requires  to  be  in  -writbg, 

and  which  is  in  writing,  is  not  rescinded  bj  a  subse- 
quent agreement  which  is  invalid  under  the  statute 
by  reason  of  its  not  being  in  writing  (m)  ;  and  this 
4  '  *  apparently  is  equally  true  in  respect  of  all  iuTalid 

;  agreements. 

With  regard  to  any  contract  which  the  paitisB 
I,  have  voluntarily  put  into  writing,  the  rule  is,  that 

.   i  '  it  is  competent  to  them  "  at  'any  time  before  bread 

I  I  -of  it,   by  a  new  contract  not  in  writing,    either 

Ml  1 1  ■ 

'  altogether  to  waive,  dissolve,  or  annul  the  former 

I  agreement,  or  in  any  manner  to  add  to,  or  subtraot 

[  from,  or  vary,  or  qualify  the  terms  of  it,  and  thns  to 

!;  make  a  new  contract,  which  is  to  be  proved  partly 

i  by  the  written  agreement,  and  partly  by  the  subse- 

1  quent  verbal  terms  engrafted  upon  what  will  be  thus 

:      j  '  ,  left  of  the  written  agreement "  (»). 

i  The  doctrines  of  the  courts  of  equity  in  rectifying 

'  mistakes  in  deeds,  so  as  to  make  them  accord  wifli 

;  the  real  agreement  between  the  parties,  may  here  be 

alluded  to  as  an  exception  to  the  general  rule  under 
consideration.  Thus,  a  lease  which  contained  a  laiger 
quantity  of  land  than  was  intended  to  be  demised  has 
been  rectified  as  to  the  overplus  (o) .  Again,  "  where  (/>) 
a  settlement  purports  to  be  in  pursuance  of  artides 
entered  into  before  marriage,  and  there  is  any  yanano^ 


(m)  yobU  Y.  Ward,  L.  R.,  2  Ex.  136. 

(»)  GoM  y.  Lord  Nugent,  5  B.  &  Ad.  58. 

\o)  Mortimer  y.  Shortall,  2  Dra.  &  War.  363 ;  Murray  v.  Iltr^, 
19  Beav.  305. 

(p)  Per  Lord  Granworth,  JBold  y.  Mutehimon^  5  Be  G.,  K.  &  0- 
668. 
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necessoTj  in  order  to  have  the 
1;  and  although  the  settlement 
B  to  the  articles,  yet  if  it  can  be 
ttlement  was  intended  to  be  in 
e  articles,  if  there  is  clear  and 
i  showing  that  the  discrepancy 
istake,  the  court  will  re-form  the 
I  it  confonnable  to  the  real  iuten- 
."  Even  where  there  are  no 
1  interfere  to  re-form  a  settlement 
espond  with  the  intention  of  the 
has  been  a  mistake  common  to 
3  proved  to  the  satisfaction  of  the 
[stake  consista.     It  has  been  said 

of  a  settlement  "  is  a  question 
ence  alone"  (r) :  and  this  applies 
is.  The  real  agreement  between 
I  established  by  evidence,  whether 
there  be  no  previous  agreement 
lence  is  admissible  to  show  what 
y  was;  if  there  be  a  previous 
;  which  is  imambiguouB,  the  deed 
Xiordingly;  if  ambiguous,  parol 
laed  to  explain  it  in  the  same 

cases  where  parol  evidence  is 
ambiguities  in  a  written  instni- 
,  however,  a  disinclination  to  act 
I  alone  (f),  and  an  opinion  has 

Marckianeu  of  Exiier,  3  M.  &  C.  331. 
Earl  of  Bradford  v.  Earl  ef  Samntg,  30 
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been  expressed  that  it  would  be  dangerous  to  set 
aside  a  portion  of  a  deed,  which  deed  has,  as  to  the 
rest,  been  acted  upon  for  a  considerable  time,  upon  no 
other  testimony  than  that  of  the  persons  who  are 
bound  by  the  deed,  who  executed  the  deed,  and  who 
are  to  benefit  by  the  deed  being  altered  (m).    In  some 
recent  cases,  however,  marriage  settlements  have  been 
rectified  after  the  death  of  the  husband  on  the  un- 
corroborated evidence  of  the  wife  {x).    Although  ex- 
trinsic evidence  is  not  admissible  to   raise  a  pre- 
sumption, it  is  admissible  to  rebut  a  presumption,  cTen 
if  that  presumption  arises  upon  the  construction  of 
the  words  of  a  will,  and  therefore  in  a  case  where  the 
question  was  whether  the  bequest  in  a  will  was  in 
satisfaction  of  a  covenant  in  a  settlement,  it  was  held 
that,  upon  the  words  of  the  will,  the  presumption 
arose  that  the  bequest  was  a  satisfaction,  and  that 
evidence  of  declaration  of  the  testator  rebutting  the 
presumption  was  admissible  (y).     "Where  there  is  a 
mistake  in  a  will  caused  by  the  inadvertence  of  thoee 
who  prepared  it,  and  it  consequently  does  not  cany 
out  the  testator's  intentions,  the  court  will  not,  in 
construing  the  will,  correct  it  (s) ;  but  the  Court  of 
Probate,  on  granting  probate,  can  do  so  (n). 

In  returning  to  the  general  question  of  the  admis- 


(m)  Bentley  v.  Mackay,  10  W.  R.  595. 

(x)  Eanley  v.  Fearaon,  L.  R.,  13  Ch.  D.  545  ;  Zovety  t.  SmiiM, 
L.  R.,  15  Ch.  D.  655  ;  48  L.  J.,  Ch.  809  ;  28  W.  R.  979. 

(y)  Tusmud  v,  Tussaud,  L.  R.,  9  Ch.  D.  363 ;  47  L.  J.,  Ch.  849; 
26  W.  R.  874. 

(z)  Ncivburgh  v.  Newburgh,  5  Mad.  364. 

(a)  In  the  goods  of  Boehm,  L.  R.  (1891)  P.  247  ;  60  L.  J.,  P.  ^l 
64  L.  T.  806 ;  39  W.  R.  576. 
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videnee  to  affeot  written  instru- 
jTved  that  a  written  instniinent 
be  released  or  avoided  hj  evi- 
dly  inferior  nature ;  bat  a  deed 
deed,  and  cannot  be  avoided  hy 
iment  revoking  a  will  muBt  be 
required  to  give  validity  to  the 

>f  a  contract  under  a  written 
proved  by  oral  evidence  of  per- 
harge  from  performanoe.  The 
under  such  a  contract,  may  be 
itten  receipt,  ot  oral  evidence  of 
les  of  proof  are  primary  in  their 
re,  in  the  absence  of  any  rule 
ien  proof,  are  concurrently  and 
)rme  of  primA  facie  eridence.  It 
>,  that  performance  of  a  contract 
lie  by  parol.  Sudi  evidence  does 
the  original  contract ;  it  merely 
n  satisfied,  and  leaves  its  original 
1. 

leral  rule  there  is  no  release  of 
iless  released  in  law,  and  mere 
IB  indicating  the  intention  of  a 
r  release  a  debt,  if  they  are  not 
30  at  law,  do  not  constitate  a 
yet  there  may  be  considerations 
t  the  debt  from  being  enforced 

H  dbwMtw  Mim  Ugamuu  guo  $1  ligatur. 
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in  a  court  of  equity,  althougli  it  might  be  salosdng 
at  law  {d) ;  and  where  a  Yoluntary  declaration  bj  » 
creditor  has  been  acted  upon  by  the  debtor,  the 
former  will  be  bound  to  make  his  representatiaD 
good(«). 

It  is  allowable  to  show  that  a  written  contract, 
whether  under  seal  or  not,  never  existed  legally ;  or 
that  it  was  formed  under  circumstances  which  ren- 
dered it  void  ab  initio.     Thus,  a  defendant  in  an 
action  on  a  written  contract,  may  plead  that  it  was 
void,  as  being  made  under  circumstances  of  fraad, 
duress,  or  for  illegal  consideration;  and  he  may  prove 
such  a  plea  by  any  species  of  parol  evidence  (/).  He 
may  also  show  that  a  bill  or  promissory  note,  on 
which  he  is  '^ahle  primd  facie^  was  obtained  from  him 
without  consideration,  for  the  purpose  of  being  dis- 
counted by  the  plaintiff  or  by  a  third  paHy,  between 
whom  and  the  plaintifi  there  is  a  privity;  or  he 
may  show  any  other  similar  failure  of  oonsidera- 
tion ;  but  he  may  not  give  parol  evidence,  which  goes 
merely  to  limit  his  liability  (g).    As  a  general  mk, 
upon  all  written  contracts  not  under  seal  extrinsic 
evidence  will  be  admissible  to  support  a  plea  of 
failure,  or  want  of  consideration;  but  in  a  deed  a 
consideration  is,  in  the  absence  of  fraud,  conclnsively 
presumed. 


(rf)  Per  Turner,  L.  J.,  Taylor  ▼.  Mannert^  L.  B.,  1  Ch.  66;  33 
L.  J.,  Ch.  128. 

{e)  Yeomans  v.  Williamt,  L.  R.,  1  Eq.  184  ;  33  L.  J.,  Ch.  383. 

(/)  Eobinwn  y.  Lord  Vernon^  7  0.  B.,  N.  S.  231. 

iff)  Abrey  ▼.  Crux,  39  L.  J.,  C.  P.  9 ;  18  W.  R.  63.  See  al» 
Stott  T.  Fairlamb,  63  L.  J.,  Q.  B.  47 ;  49  L.  T.  525 ;  32  W.  B.  866. 


n 
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nctl  J  stated  in  a  deed  that  it  is 
in  of  a  Bnm  of  money  paid  down 
lution,  a  party  ia  estopped  from 
Qey  pasGed  (A) ;  altlioagh  he  may 
it  coneideration  passed  (t) ;  but, 
of  the  oonsideration  is  not  stated 
unbignously  in  the  deed,  the  non- 
ved  by  extrinsio  evidence.  Thus, 
d  that  a  releasee  bad  agreed  to 
and  then  referred  to  it  as  "the 
V  so  paid  as  hereinbefore  men- 
red  words  of  ref  erenoe  whioh  were 
o  the  sum  in  qaestion  aod  other 
then  an  aoknowledgment  in  the 
f  the  receipt  of  such  sums,  and  a 
mm  was  indorsed  on  the  deed ;  it 
^owledgment  in  the  recital  was 
3  receipt  in  the  body  of  the  deed 
ous,  and  that  the  indorsed  receipt 
rimd  facie  evidence.  On  these 
in  assumpsit  was  held  not  to  be 
i  from  showing  by  parol  evidence 
itioD,  the  substantial  consideration 
een  paid  (j). 

le  to  prove,  by  extrinsic  evidence, 
entory  consideration ;  provided  it 
with  the  consideration  named  in 
,  a  deed  purporting  to  be  founded 

r.  Jaciib,  2  T&unt.  141. 
iallanu,  26  L.  J.,  Ex.  232. 
.  Coots,  5  B.  *  AW.  aOfl. 
TUrrill,  1  T.  &  C.  (Ch.)  I3S. 
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On  a  money  consideration  maybe  proved  to  liaTel)6en 
founded  also  on  any  other  good  consideration,  such  as 
marriage  (/) ;  or,  not  purporting  to  be  founded  on 
any  consideration,  it  may  be  shown  to  have  Wn 
founded  on  a  valuable  consideration  (m) ;  or,  pur- 
porting to  be  founded  on  natural  affection,  it  maybe 
shown  to  have  been  founded  also  on  a  valuable  con- 
sideration, at  least  to  rebut  a  charge  of  fraud  (n).  In 
all  such  cases  the  rule  which  does  not  permit  written 
evidence  to  be  contradicted  or  varied  by  extrinsic 
evidence  remains  unaffected,  because  the  extrinsic 
evidence  is  received  only  to  annex  an  incident  which 
is  not  clearly  excluded  by  the  written  instrument 

In  iJ.  V.  Scammonden  (o),  the  court  held  it  dear 
that  a  ^^  party  nught  prove  other  considerations  ilian 
those  expressed  in  the  deed ; "  and  allowed  extrinsio 
parol  evidence  to  be  given  to  show  that  the  actual 
consideration  paid  was  thirty  pounds,  although  the 
consideration  named  in  the  deed  and  the  indorsed  re- 
ceipt was  twenty-eight  poimds.  So,  in  iJ.  v.  Inkibt- 
tants  of  London  (p),  the  same  court  held  that  parol 
evidence  was  admissible  to  import  a  consideration 
which  converted  an  agreement  of  hiring  as  a  servant 
into  an  agreement  to  serve  as  an  apprentice.  In  the 
former  case,  the  parol  consideration  appears  to  have 
been  treated  as  explanatory  of,  and  not  as  additional 

(Q  ViUen  T.  Beaumont,  2  Dyer,  146  a. 

(m)  Ftaeock  t.  Monk,  1  Yes.  sen.  128 ;  see  Townend  i*  Toim', 
L.  B.,  1  Oh.  446  ;  35  L.  J.,  Ch.  608 ;  14  W.  B.  806. 
(n)  Gale  ▼.  Williamson,  8  M.  &  W.  405. 
(o)  3  T.  B.  474. 
(p)  8  T.  B.  379. 
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xmsideratibii ;  and  in  the  latter 
stated  that  "  the  parol  evidenoe 

jontradiot  the  mitten  agreement, 
independent  fact."     It  has  heen 

oth  these  cases  the  parol  eridenoe 

0  contradiot  a  written  agreement, 
independent  fact  explanatoiy  of 

iranoe  cannot  be  contradicted  by 
;ten  agreement,  as  where  a  defen- 
how,  by  such  an  agreement,  that 
in  at  a  place  and  date  subsequent 
named  in  the  policy  (r) ;  nor  can 
vaned  by  a  parol  agreement,  sub- 

1  of   destination  for   another  («), 
reement  can  be  treated,  not  ae  a 
new  and  distinct  contract  (/). 
ought  to  be  added  is  fonnal,  and 

of  the  contract,  the  rule  does  not 
Thus,  a  deed  may  be  proved  to 
1  either  before  or  after  the  day  on 

to  have  been  delivered  (u),  and 
dmissible  to  show  that  there  was 

date  of  a  charter-party  {x),  a 
(s) ;  but  the  day  appointed  in  a 

R.  T.  Stoie-vpm- Trent,  5  Q.  B.  SOS. 
',  Slaa.  Si. 
n,  cited  in  While  t.  Ari^,  12  £lMt,  3S3. 

EUp.  i  t. 
I  East,  476. 
10  Ex.  430. 

I.  B.,  1  P.  *  D.  139 ;  35  L.  J.,  P.  4  M.  111. 
H  H 
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written  contract  for  the  performance  of  a  certain  act, 
such  as  the  completion  of  a  purchase,  cannot  \» 
altered  by  extrinsic  evidence  (a).  Parol  evidence  is 
admissible  to  prove  that,  owing  to  a  subsequent  agree- 
ment extending  the  time  for  payment,  there  has  Ijeen 
no  default  within  the  meaning  of  a  mortgage  deed  [h). 

The  admissibility  of  extrinsic  evidence  to  afiect 
wills  will  be  treated  in  the  following  chapter.  Some 
instances  will,  however,  be  here  given  of  the  applica- 
tion of  the  rule  at  present  under  discussion  to  ordinaiy 
written  instruments  not  under  seal. 

Where  the  printed  conditions  of  sale  at  an  auction, 
signed  by  the  auctioneer,  described  the  time  and 
place  of  the  sale,  and  the  number  and  kind  of  timber 
sold,  but  said  nothing  about  the  weight,  evidence  of 
the  auctioneer's  statements  at  the  sale  was  held  in- 
admissible to  prove  that  a  certain  weight  had  been 
warranted.  Lord  Ellenborough  said :  "  There  is  no 
doubt  that  the  parol  evidence  was  properly  rejected. 
The  purchaser  ought  to  have  had  it  reduced  into 
writing  at  the  time,  if  the  representation  then  made 
as  to  the  quantity  swayed  him  to  bid  for  the  lot.  If 
the  parol  evidence  were  admissible  in  this  case,  I 
know  of  no  instance  where  a  party  may  not  by  paid 
testimony  superadd  any  term  to  a  written  agreement, 
which  would  be  setting  aside  all  written  contracts, 
and  rendering  them  of  no  effect.  There  is  no  doubt 
that  the  warranty  as  to  the  quality  of  the  timber 


(a)  Stowell  y.  Robinson,  3  Bing,  N.  C.  928. 

(b)  Albert  v.  Grosvenor  Investment  Co.,  L.  B.,  3  Q.  B.  123;  37 
L.  J.,  Q.  B.  24. 
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ement  contained  in  the  written 
;).    This  case  is  genenu  in  its 

rule  voB  probably  stated  and 
bly,  beoanse  the  agreement  was 
atute  of  Frauds;  but  it  is  dia- 

later  case,  vUch  decided  that 
if  sale  are  only  in  the  nature  of 
lum,  which  may  be  varied  at 

sale  by  an  express  notice  to  a 

<  may  be  given  of  a  collateral 
ti  constitutes  a  condition  upon 
oe  of  a  viitten  agreement  is  to 
"e  there  is  a  distinot  collatwal 
ten  the  parties,  it  is  immatmal 
)r  is  contemporaneous  with  the 
').  Where  a  contract  for  the  sale 
time  for  removing  them,  it  was 
le  could  not  be  given  of  a  oon- 
Id  be  removed  immediately  (g). 
y  supply  flour  of  X.  S.  quali^, 
parol  evidence  to  show  that  by 
ies  intended X.  8.  9.  quality  (h). 
it  to  supply  foreign  refined  oil 
oral  evidence  that  the  parties 
1  inferior  kind  of  oil  a  foreign 


!  East,  6. 

&  W.  614. 

3.  B.,  N.  S.  38B. 

^r.latv,nO. 

B., 

,  N. 

S. 

m. 

Cunp.  m. 

C.  B.  667. 
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refined  oil  (i) ;  and  a  policy  of  insuranoe  cannot  }» 
Taried  \>j  evidence  of  oral  or  ^written  dedaraticms 
which  were  made  to  the  insurer,  but  not  embodied 
in  the  policy  {k).  The  yalnation  of  a  ship  in  a 
valued  policy  is,  in  the  absence  of  fraud  or  wagering, 
oonclusiYe  between  the  parties  for  the  purposes  of  the 
contract  (/). 

Where  a  deed  conveys  Blackacre,  as  specified  in 
a  schedule  and  map  annexed,  parol  evidence  will  not 
be  received  to  show  that  Whiteacre,  which  is  not 
mentioned  in  the  schedule  or  map,  has  always  heen 
part  of  Blackacre  (m).  When  several  classes  of  goods^ 
of  superior  and  inferior  quality,  are  comprised  nnder 
one  generic  name,  and  a  written  contract  is  made  to 
supply  goods  of  that  name,  the  contract  will  he 
fulfilled  by  a  supply  of  any  goods  to  whioh  that 
name  is  applicable ;  and  parol  evidence  will  not  be 
received  to  show  that  the  parties  intended  that  goods 
of  the  superior  quality  should  be  supplied  (»). 

In  order  to  avoid  liability  a  person  who  appears 
on  the  face  of  a  written  contract  to  have  contracted 
as  a  principal,  cannot  show  by  extrinsic  evidence  that 
he  contracted  as  an  agent  (o) ;  nor  can  he  show  that 
a  contract,  signed  by  him  expressly  as  a  principal, 

(0  ITtcholY.  GodU,  10  Ex.  191. 

(k)  Haihead  v.  Young,  6  E.  &  B.  312. 

(/)  Ntyrih  of  JEnffland  Ship  Insurance  Co.  v.  Amuiromg,  L.  B.,  h 
Q.  B.  244  ;  39  L.  J.,  Q.  B.  81 ;  22  W.  R.  620.  Cf.  Bwnmi  t. 
BodoeanacM,  L.  R.,  7  App.  Gas.  333 ;  51  L.  J.,  Q.  B.  i»4S;  31 W. 
R.  277. 

(m)  Barton  v.  Datces,  10  G.  B.  261. 

(n)  Smith  y.  Jefiyes,  16  M.  &  W.  661. 

(o)  Miggins  y.  Senior,  8  M.  &  W.  834. 
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[Q  as  an  agent  for  the  party  to  the 
the  contract  appears  to  hare  been 
I  his  own  name,  without  addition, 
a  that  he  was  in  fact  an  agent  for 
r  to  make  snoh  other  liable  (q),  as 
ontradict  the  ooDtract,  nor  does  it 
ince  if  the  name  of  the  priuoipal  is 
time  the  contract  is  made  (r).  The 
lat  extrinsic  evidence  is  inadmissible 

person  not  a  party  to  a  written 
Le  face  of  it,  was,  in  fact,  a  party  (s) ; 
adant  bad  signed  an  agreement  under 

a  firm,  whereby  the  firm  agreed  to 
rments  to  the  plaintifb,  which  agree- 
clause  to  the  effect  that  the  defendant 

payments,  although  the  defendant 
B  a  party  to  the  agreement,  extrinsic 
d  admissible  by  the  Court  of  Appeal 
)  defendant  intended  to  sign  on  his 
ill  as  for  bis  principals  so  ee  to  make 
guarantor  {().  It  may,  however,  be 
s  deoisioD  does  not  establish  any  such 
the  capacity  in  which  a  man  signs  a 
rays  provable  by  extrinsic  evidence, 
ids,  evidence  of  a  custom  oannot  be 


>l«r,  12  Q.  B.  310. 

■.,  ibid. 

,  L.  E.,  6  C.  P.  439 ;  40  L.  J.,  C.  P.  89 ;  19 

kiHM,  26  L.  J..  Ei.  56. 
r,  L.  R.,  11  Q.  B,  D,  851. 


J 
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reoeived  to  yaxy  the  ezprees  language  of  a  oon- 
traGt(ti). 

Writings  within  the  Statute  of  I^uds  are  co&- 
etrued  still  more  stringently ;  and  parol  evidence  is 
even  less  admissible^  than  in  other  oases  at  oom- 
mon  law»  to  oontradiot  or  vary  the  terms  of  flie 
written  oontracL  The  principles  by  which  such  oon- 
tracts  are  governed  have  been  considered  at  leng&; 
and  it  is  therefore  unnecessary  to  prolong  this  chapter 
by  a  more  elaborate  treatment  of  them. 

(m)  ffudtan  v.  CUmsnUm^  18  G.  B.  218. 
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tTRINSIC  EVIDENCE  TO  EXPLAIN 
[TEN    EVIDENCE. 

of  the  principle  of  evideaoe, 
I  in  the  preceding  chaptar,  is 
le  ^at  extrinsic  evidence  is  ad- 
'ritten  evidenoe. 

aoe  is  admiasible  to  prove  that 
to  be  a  deed  or  writing  of  a  o^v 
lade  under  ciroumstanoes  vhich 
effect.  ThoB  it  may  be  shown 
uent  purporting  to  be  a  oontraot 
was  not  so  intended  (a),  or  tiiat 
to  a  condition  through  the  non- 
ao  contract  has  ever  arisen  (6); 
nciple  Lord  Penzance  held  that 
that  a  duly  executed  codicil  was 
testator  to  be  operative  {c).  So 
t  an  inBtmment,  which  purports 
to  take  effect  immediately,  was 
',  and  was  not  intended  to  operate 

i  W.  R.  169. 

S.  t  B.  370 ;  Thomai  t.  CUrie,  18  0.  B. 


1  ■'  'i;  ^ 
1''  '' 


i   ■  . 


';,,?  -I 


I 
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until  oertain  things  were  done  {d) .  If  an  oral  arrange- 
ment was  made  as  a  mere  suspension  of  a  written 
agreement,  it  will  be  admissible  in  evidence  (e) ;  and, 
on  the  same  principle,  when  an  agreement  does  not 
declare  the  time  from  which  and  to  which  it  is  to 
operate,  parol  evidence  is  receivable  to  supply  the 
ambiguity  (/).  If  a  written  agreement  has  been 
treated  as  incomplete,  parol  evidence  of  a  subsequent 
further  and  fuller  agreement  may  be  given  (^). 
Where  the  defendant  had  signed  an  agreement  as 
agent  for  a  firm,  whereby  the  firm  agreed  to  make 
certain  payments  to  the  plaintiffs,  which  agreement 
contained  a  clause  to  the  effect  that  the  defendant 
guaranteed  such  payments;  evidence  was  admitted 
to  show  that  the  defendant  intended  to  sign  on  his 
own  behalf,  as  well  as  for  his  principals,  so  as  to  make 
biTn  liable  as  a  guarantor  (h). 

Evidence  is  admissible  to  show  that  immediately 
before  the  written  agreement  was  signed  a  distinot 
oral  arrangement  was  made,  adding  to,  but  not  incon- 
sistent with,  the  former  (t)  ;  and  whether  the  oral 
agreement  precede  or  be  contemporaneous  with  the 
written  agreement  is  of  no  consequence,  provided  it 
be  on  a  distinct  collateral  matter.    Thus  a  consignor 


(d)  Davu  y.  Jones,  17  G.  B.  625. 

{e)  JFaUts  ▼.  ZitUU,  11  0.  B.,  N.  S.  369. 

(/)  Davis  y.  Jones,  17  C.  B.  626. 

iff)  Johnson  y.  Appleby,  L.  R.,  9  0.  P.  168 ;  43  L.  J.,  0.  P.  146 ; 
22  W.  R.  615. 

(A)  Toimff  y.  SchuUr,  L.  R.,  9  Q.  B.  B.  661.  As  to  which  caN, 
yide  sapr»,  p.  469. 

(f)  Lindisff  y.  Laeey,  17  0.  B.,  N.  S.  578. 
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B  any  additional  ooatraot  whidi 
M  vary  the  written  one  (A-)- 
es,  according  to  the  authority  of 
kinds  of  ambiguity  in  written 
tent  and  latent.  A  patent  am- 
sist  when  the  instrument,  on  its 
I,  as  where  a  gift  is  made  by  will, 
in  the  place  of  the  name  of  the 
In  such  a  oaee,  extrinsio  evidence 
le  to  show  who  was  intended  to 
gates  ;  for,  if  it  were  admissible, 
lonnt  to  permitting  wills  to  be 
grould  also  be  a  violation  of  the 
)  a  contract,  or  oUier  substantial 
B  been  reduced  to  writing,  the 
Imissible  proof  of  such  contract  or 
insio  evidence  ie  admiesible  in  the 
oities  (/).  And  extrinsic  evidence 
supplement  intrinsic  evidence  (m) . 
,  ae  stated  above,  a  blank  in  the 
f  a  devisee  or  legatee  cannot  be 
io  evidence,  yet  if  the  chriBtian 
will,  followed  by  a  blank  for  the 
ridence  will  be  admitt«d  to  show 
intended  to  designate  (n).    £x- 

id  South  WMttm  Sailway  Co.,  H.  ft  S. 

..  B.,  30  Ch.  D.  390 ;  65  L.  J.,  Cb.  T» ; 
(20. 

!  W.  R.  621. 
A»<u,  L.  B.,  2  P.  D.  6S ;  4S  L.  J., 
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trinsio  evidence  lias  been  admitted  to  rebut  the  pre- 
sumption against  an  executor  taking  the  reddae 
beneficially  arising  £rom  the  frame  of  the  will  (o). 

Where  a  written  instrument  is  intelligible  on  its 
face,  but  a  difficulty  arises  from  extrinsic  circum- 
stances in  understanding  and  carrying  out  its  tenoB, 
the  ambiguity  is  said  to  be  latent,  and  extrinsic  evi- 
dence will  be  strictly  admissible  to  explain  and  apply 
those  circumstances,  so  as  to  reconcile  them  to  the 
terms  of  the  writing.  Such  evidence,  however,  a 
admissible  only  to  explain,  and  not  to  vary.  Thus, 
in  Goldahede  v.  Stcan  (p)^  Parke,  B.,  said :  **  You 
cannot  vary  the  terms  of  a  written  instroment  hj 
parol  evidence ;  that  is  a  regular  rule ;  but  if  you  can 
construe  an  instrument  by  parol  evidenoe,  when  thst 
instrument  is  ambiguous,  in  such  a  manner  as  not  to 
contradict,  you  are  at  liberty  to  do  so." 

These  introductory  remarks  may  be  appropriately 
dosed  by  quoting  the  following  remarks  of  Sir 
James  Wigram  (q) :  "  A  written  instrument  i&  not 
ambiguous  because  an  ignorant  and  uninformed  pa> 
son  is  unable  to  interpret  it.  It  is  ambiguous  onlj 
if  found  to  be  of  uncertain  meaning  when  persons  of 
competent  skill  and  information  are  unable  to  do  so. 
Words  cannot  be  ambiguous  because  they  are  unin- 
telligible to  a  man  who  cannot  read,  nor  can  they  be 


(o)  Camp  V.  Coe,  L.  R.,  31  Ch.  D.  460;  66  L,  J.,  Ch.  368;  « 
L.  T.  160  ;  34  W.  E.  319. 

{p)  I  Ex.  168. 

(q)  On  Extaizisio  Evidenoe  in  aid  of  the  Inteipxetatian  of  WHi^ 
2nd  ed.  p.  130. 
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ecause  tlie  oouit  vluoh  is  oalled 
m  maj  be  ignorant  of  a  parti- 
eaoe,  which  was  familiar  to  the 
le  words,  and  a  knowledge  of 
loeesBiy  to  a  right  understanding 
used." 

plea  of  the  general  rule  will  now 
those  sabdivisions  which  oeonr 
raetioe. 


ment  is  in  a  foreign  lan- 
jntains  teohnioal  words  of  trade 
guity  will  he  treated  as  Iat«nt ; 
trinsio  evidenoe  will  he  reoeived 
of  the  sense  of  the  instrument. 
ilson,  Parke,  B.,  s^d :  "  I  appre- 
wo  desoriptions  of  evidenoe  .  .  . 
isfliblefor  the  purpose  of  enabling 
any  written  instrument,  and  to 
In  the  first  place,  there  is  no 
vheu  the  language  of  the  instru- 
OTut  does  not  understand,  it  is 
evidence  of  the  proper  meaning 

when  it  is  written  in  a  foreign 
Jso  competent,  where  technical 
erms  are  used,  or,  indeed,  any 

the  time  when  the  instrument 
[uired  an  appropriate  meaning, 
y  local  usage,  or  amongst  parti- 
.  This  description  of  evidence  is 
0  liable  the  court  to  imderstond 
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the  meaning  of  the  words  contained  in  the  instTa* 
ment  itself,  by  themselves,  and  without  referenoe  to 
the  extrinsic  facts  on  which  the  instrument  is  intended 
to  operate"  (r).  When  a  document  is  in  a  foreign 
language  the  court  requires  a  translation  hj  a  com- 
petent translator ;  and  if  there  are  technical  expres- 
sions in  the  document,  evidence  of  experts  to  explain 
to  the  court  what  meaning  those  words  would 
convey  to  people  in  whose  language  the  docomont 
is  written  («).  Before  admitting  evidence  of  the 
secondary  meaning  of  a  word,  the  court  must  be 
satisfied  from  the  instrument  itself,  or  from  the  cir- 
cumstaaces  of  the  case,  that  the  word  ought  to  be 
construed  not  in  its  popular  or  primaiy  signification 
but  according  to  its  secondary  intention  (t). 

Thus,  extrinsic  evidence  was  received  to  explain 
the  meaning  of  the  phrase,  "Godly  preachers  of 
Christ's  Holy  Q-ospel,"  and  to  show  that  according 
to  the  usage  of  a  sect  to  which  the  grantor  belonged, 
the  grant  was  intended  for  that  sect.  So,  such  eyi- 
dence  has  been  received  to  explain  the  meaning  of 
the  phrase  '*  across  a  coimtry "  in  a  steeple  chase 
transaction (w) ;  that  "close,"  by  local  usage,  signified 
"a  farm"  (a?);  that  "a  thousand"  meant  a  hundred 


(r)  9  C.  &  F.  656. 

(«)  See  Chatenay  ▼.  Brazilian  Telegraph  Co.,  L.  R.  (1891),  1  Q-B. 
79 ;  60  L.  J.,  Q.  B.  296  ;  63  L.  T.  739 ;  39  W.  R.  65 ;  cf.  Di  S&n 
T.  Fhillips,  10  H.  L.  Cas.  633. 

\t)  See  the  judg-ment  of  Fry,  J.,  in  Holt  y,  CollyeVf  L.  R.,  16 
Ch.  D.  718  ;  60  L.  J.,  Ch.  311 ;  29  W.  R.  502. 

(u)  Hvans  v.  Pratt,  3  M.  &  G.  759. 

(x)  Riehardton  v.  WaUton^  4  B.  &  Ad.  799. 
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t  a  oontract  to  pay  an  aotor  eo  mtudi 
mt  to  pay  only  during  the  theatrioal 
10,  it  has  heen  received  to  explain 

of  "  good  "  or  "  fine  "  barley  (a) ; 
X  lunar  or  calendar  (b) ;  the  amount 
[x>ntract  to  buy  "  your  wool "  from 
generally,  in  all  cases  where  the 
fiartioular  phrase  is  unsettled  and 
lire,  and  where  it  is  liable  to  have 
ttached  to  it  in  different  places. 
U  such  cases  that  the  peculiar  sense 
iho  and  popular  hind ;  and  it  will 
>  show  that  a  party  used  the  term 
id  to  its  local  and  oonventional 
jre  a  testatrix  was  in  the  habit  of 
lares  aa  "  double  shares,"  evidence 
.owed  to  influence  the  construction 

Hatherley,  saying,  "  I  must  take 
find  them,  and  cannot  allow  par- 
,  said  to  have  been  made  use  of  by 

prevail,  when  they  are  not  the 
universally  applicable  to  the  sub- 

idence  is  admissible  to  explain  a 
vhich  is  raised,  not  by  any  intrinsic 
lage,  but  by  a  difficulty  created  by 

Uon,  3  B.  &  Ad.  278. 
Ucix,  16  M.  &  W.  737. 
■.  Boaker,  6  M.  &  W.  645. 
fargiliM,  11  Q.  B.  32. 
longbeltBm,  2S  L.  J.,  Q.  B.  256. 
laUy,  I..  B.,  1  Eq.  3S2 ;  3^  L.  J.,  Ch.  313. 
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extrinsic  oirciimstances  in  applying  the  terms  oi  a 
written  instrument  to  such  extrinsic  circanistaDce& 
Thus,  where  it  is  shown  that  words  apply  equally  to 
two  different  things  or  subject-matters,  extiinsio  eri- 
dence  is  admissible  to  show  which  of  them  was  tiie 
thing  or  subject-matter  intended  (e).     A  familiar 
illustration  of  this  doctrine  is  cited  from  Lord  Baoon, 
where  a  man  devises  his  manor  of  S.  to  J.  F.,  and 
it  turns  out  that  he  has  two  manors  answering  the 
description,  e.g.y  North  S.  and  South  8.     In  such 
cases  it  may  be  shown  by  extrinsic  evidence,  and 
even  by  declarations  of  the  testator,  which  manor 
was  intended  to  pass  (/).     It  is  only  in  such  cases  as 
this  that  extrinsic  evidence  of  a  testator's  intentioiis 
is  admissible  to  explain ;  since,  generally  speaking, 
all  extrinsic  evidence  of  a  testator's  intentions  is 
inadmissible  to  aid  the  construction  of  his  will  (ff) ; 
but  where,  on  the  construction  of  the  words  of  the 
will,  a  presumption  arises,  extrinsic  evidence  is  ad- 
missible to  rebut  such  presumption  {h).   Where  decla- 
rations of  the  testator  are  admissible,  it  is  immaterial 
that  they  are  made  some  time  after  the  execution  of 
the  will  (t),  or  before  it  (A),  and  they  are  admissihle 


(<?)  Per  Alderson,  B.,  Smith  v.  Jeffryez,  16  M.  &  W.  662. 

(/)  Doe  V.  Needit,  2  M.  &  W.  129 ;  JSiiclceiU  v.  Turquand,  I  E 
L.  Cas.  472. 

iff)  Doe  V.  EUcocky  5  M.  &  W.  369 ;  cf.  Stanley  v.  StMkj/,  i 
J.  &  H.  491. 

(h)  Tussaud  v.  Tmsaud,  L.  R.,  9  Ch.  D.  363 ;  47  L.  J.,  Ch.  ^9; 
26  W.  R.  874. 

(i)  Doe  V.  AlUttf  12  A.  &  E.  456. 

(k)  Zany  ham  y.  Sandford,  19  Yes.  649. 
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teats  of  a  lost  will  (/).  In  Quick  t, 
Fenzanoe  held  that  the  declarations 
Ae  after  the  exeontion  of  a  lost  will, 
ihle  to  prove  its  contents.  This  case 
jverruled  by  the  majority  of  the 
tl  in  Sugden  x,  St.  Leonards,  which 
tolarations  of  a  testator,  written  and 
)  and  after  the  execution  of  his  will, 
J  of  its  loss,  admiflsihle  as  Beoondaiy 
ontents ;  Mellish,  L.  J.,  dissenting  as 
ions  jnade  after  execution.  A  eimtlar 
ider  consideration  in  the  House  of 
'tcard  V.  Goul«tone{ti),  but  was  not 
learned  lords  present  took  the  veiy 
irse  of  saying  that,  under  the  oircum- 
case,  the  question  did  not  arise  for 
but  that  they  desired  to  leave  the 
ihould  it  hereafter  come  before  the 
don ;  and  the  Lord  Chancellor  in  his 
»sed  ooneiderable  doubts  as  to  the 
he  decision  of  the  majority  of  the 
Court  of  Appeal  in  Sugden  t.  St. 
result  ie,  that  the  dedsiou  of  the 
1  stands,  and  is  binding  on  inferior 
I  of  the  cloud  oast  over  it  by  the 
is.    Verbal  statements  made  by  a 

i  St.  Ltonardt,  L,  R..  1  P.  D,  IS* ;  46  L.  J., 
W.  B.  880  ;  Oonid  t.  Laktt,  L.  B.,  6  P.  D.  1 ; 
L.  59 ;  29  W.  E.  156. 

<p.  Ch.  469  i  SS  L.  T.  790;  3S  W.  R.  S3T; 
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testator,  in  and  about  the  making  of  Iiis  will,  whm 
accompanying  acts  done  by  him  in  relation  to  that 
subject,  have  been  held  admissible  in  evidence  (o).  A 
letter  written  to  a  testator  by  a  solicitor,  whether  by 
way  of  advice  or  statement,  is  inadmissible  for  the 
purpose  of  construction  of  the  will(j?). 

Extrinsic  evidence  is  admissible  to  show  the  in* 
tention  with  which  an  ambiguous  instrument  was 
executed,  «.&.,  to  show  whether  an  ambiguous  instru- 
ment was  executed  as  a  deed  poU  or  as  a  will  (q). 

A  witness  cannot  be  asked  what  a  testator  said 
about  property,  not  distinctly  devised,  in  order  to 
show  it  was  intended  to  pass  with  other  piopeitj 
devised  (r).  Where  the  testator  was  in  the  habit  of 
calling  persons  by  nicknames  or  wrong  names,  and 
these  names  appear  in  his  will,  they  can  only  be 
explained  and  construed  by  the  aid  of  evidence  to 
show  the  sense  in  which  he  used  them,  just  as  if  his 
will  was  written  in  cipher  or  in  a  foreign  language  (s). 
Thus,  a  bequest  to  Mrs.  G.  was  upheld  by  evi- 
dence that  the  testator  was  in  the  habit  of  calling  a 
Mrs.  Gregg,  Mrs.  G.  (t).  Here  the  evidence  was  of 
a  fact,  not  of  a  declaration.     So,  parol  evidence  is 


(o)  Johnson  v.  Zyford,  L.  B.,  1  P.  &  D.  646  ;  37  L.  J.,  P.  &  M. 
66;  16  W.  B.  1130. 

{p)  Per  James,  L.  J.,  Wilton  v.  O'Zeaiy,  L.  R.,  7  Ch.  456;  41 
L.  J.,  Ch.  342 ;  20  W.  B.  601. 

(q)  In  re  goods  of  Slinn,  L.  B.,  16  P.  D.  156 ;  69  L.  J.,  P.  82;  6S 
L.  T.  229;  39  W.  B.  176. 

(r)  I>oe  V.  Hubbard,  16  Q.  B.  228. 

(»)  Per  Lord  Abinger,  Doe  v.  Eiseock,  6  M.  &  VT.  868. 

{t)  Abbott  T.  Moriee,  3  Ves.  148 ;  cf .  Lee  v.  Fain,  4  Hare,  2^U 
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and  parol  evidence  was  admitted  to  show  "wliicli  ship 
was  meant  (6).     So  it  has  been  held  that  extrinsio 
evidence  is  admissible  to  prove  who  is  the  buyer  and 
who  the  seller  in  a  memorandum  or  note  xmder  the 
17th  section  of  the  Statute  of  Frauds  (c).    And  where 
the  defendants  had  by  a  deed  covenanted  to  pay  the 
plaintiff  a  royalty  on  all  articles  manufactured  or 
sold  ^' under  the  powers  hereby  granted,"  and  the 
deed  did  not  on  the  face  of  it  disclose  what  the 
powers  were,  it  was  held  to  create  a  latent  ambigrzity 
on  the  face  of  the  deed,  and  extrinsic  evidence  was 
admitted  to  prove  what  was  intended  by  the  parties  (d). 
In  all  cases  where  extrinsic  evidence  has  been 
received  to  explain  written  evidence,  it  will  appear 
that  it  has  been  received,  not  in  the  form  of  dedaia- 
tions  of  intention  by  parties,  but  in  the  fonn  of 
collateral  and  surrounding  facts,  which,  like  eveiy 
other  species  of  presumptive  evidence,  may  reason- 
ably be  connected  with  the  substantial  issue,  and  so 
form  data  to  aid  the  court  or  jury  {e).     They  miist 
be  related  to  the  written  evidence,  and  yet  indepen- 
dent of  it.     They  must  not  be  personal  declarations 
of  a  party,  but  distinct  incidents,  which  may  be  pre- 
sumed to  have  been  present  to  the  mind  of  the  party, 
without  wearing  the  suspicious  form  of  oral  statements. 
The  strict  sense  of  a  word  is  its  legal  sense ;  and 

(b)  Raffles  v.  TTicJielhauty  2  H.  &  C.  906. 

{e)  NeweU  v.  Radford,  L.  K,  3  C.  P.  62 ;  37  L.  J.,  C.  P.  1;  ^^ 
W.  R.  79. 

(rf)  Roden  v.  Lmidan  Small  Arms  Co.,  47  L.  J.,  Q.  B.  413;  25 
W.  R.  269. 

(e)  Smith  v.  Thompson,  8  C.  B.  44. 
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to  show  that,  by  the  oustom  of  the  country^  a  pro- 
vision  in  a  lease  as  to  ten  thousand  rabbits,  signified 
twelve  hundred  to  the  thousand  (t) ;  that "  acre"  and 
that ''  peroh  "  mean  one  quantity  in  one  county,  and 
another  quantity  in  another  oounty  {k).    So  usage  vi 
admissible  to  explain  the  phrase  ^'  regular  turns  of 
loading"  (/).     In  such  cases  the  customary  meaning 
of  an  ambiguous  term  is  for  the  jury ;  and,  unless 
such  a  custom  be  proved,  a  judge  ought  not  to 
leave  it  to  the  jury  to  pronounce  on  the  sense  in 
which  the  term  was  used,  but  should  himself  consirae 
the  term  according  to  its  fixed  legal  or  popular 
signification.     Thus  where  an  auctioneer  sued  for 
a  sum  which  he  was  to  receive  under  a  written  contract, 
only  if  he  sold  "  within  two  months,"  it  was  held, 
that,  in  the  absence  of  admissible  extrinsic  evidence, 
this  meant  in  point  of  law  two  lunar  months,  and 
that,  unless  the  context,  or  the  circumstances  of  the 
contract,  showed  that  the  parties  meant  two  calendar 
months,  the  conduct  of  the  parties  to  the  written 
contract  alone  was  not  admissible  to  withdraw  the 
construction  of  a  word  therein,  of  a  settled  primary 
meaning,  from  the  judge  and  transfer  it  to  the 
jury  (m) ;  and  in  general,  where  there  are  two  alter- 
native constructions,  usage  will  be  received  to  deter- 
mine which  is  the  right  one  (n). 


(•)  Smith  V.  Wilson,  3  B.  &  Ad.  728. 

{k)  Barksdale  t.  Morgan^  4  Mod.  186. 

(/)  Leidemann  y.  SchuUz,  14  C.  B.  38. 

(w)  Simpson  v.  Matyetson,  1 1  Q.  B.  23. 

(«)  Blackett  v.  JRoyal  Exchange  Assurance  Co.,  2  C.  &  J*  ^* 
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of  the  writing.     Such  inoideiits  fall  generally  within 
the  definition  of  express  or  implied  usage.    In  sadi 
cases  the  notoriety  of  the  usage  makes  it  an  element 
of  the  writing.    Thus,  where  a  written  contract  con- 
tained a  stipulation  that  a  party  should  ^'lose  no 
time  on  his  own  account,  and  do  his  work  well  and 
behave  himself  in  all  respects  as  a  good  servant," 
extrinsic  evidence  was  received  to  show  that,  by  the 
custom  of  his  trade,  such  a  party  was  entitled  to 
certain    holidays (^).      ''It  has   long  been   settled 
that  in  commercial  transactions  extrinsic  evidence  of 
custom  and  usage  is  admissible  to  annex  incidents 
to  written  contracts  in  matters  with  respect  to  which 
they  are  silent.     The  same  rule  has  also  been  applied 
to  contracts  in  other  transactions  of  life,  in  whidi 
known  usages  have  been  established  and  prevailed; 
and  this  has  been  done  upon  the  principle  of  pre- 
sumption that  in  such  transactions  the  parties  did 
not  mean  to  express  in  writing  the  whole  of  the  con- 
tract by  which  they  intended  to  be  bound,  but  to 
contract  with  reference  to  those  known  usages "  (tf). 
**  Mercantile  contracts  are  very  commonly  framed  in 
a  language  peculiar  to  merchants ;  the  intention  of 
the  parties,  though  perfectly  well  known  to  them- 
selves, would  often  be  defeated,  if  the  language  were 
strictly  construed  according  to  its  ordinary  import  in 
the  world  at  large.     Evidence,  therefore,  of  mercan- 
tile custom  and  usage  is  admitted  in  order  to  expound 
it,  and  arrive  at  its  true  meaning.     Again,  in  all 


(0  Ji.  V.  Stoke-upon- Trent f  6  Q.  B.  303. 

(«)  Per  Parke,  B.,  Satton  v.  JFarrm,  1  M.  &  W.  476. 
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ibjeot-matter  of  which  a  known 
98  are  iound  to  proceed  with  the 
those  neages ;  thej  oommonly 
the  special  partioulars  of  their 
to  speoify  those  known  usages 
iiowever,  as  of  course,  by  mutual 
ence,  therefore,  of  saoh  iooidentB 
contract,  in  truth,  is  partly  ex- 
;;  partly  implied  or  understood 
;  in  these  cases  a  restriction  is 
oundest  principle,  that  the  evi- 
not  he  of  a  particalar  which  is 
onsistent  with  the  written  con- 
it  varies  the  apparent  oontraot 
Hclude  the  evidence;  for  it  is 
any  material  incident  to  the 
mtraot  without  altering  its  effect 
!r  in  the  construotion  of  a  con- 
tuts,  tradesmen,  or  others,  will 
luded  because  the  words  are  in 
ing  unambiguous ;  for  the  prin- 
is,  that  words,  perfectly  unam- 
linary  meaning,  are  used  by  the 
ferent  sense  from  that.  What 
iian  '  a  thousand,'  '  a  week,'  *  a 
isea  are  familiar  in  which  '  a 
held  to  mean  twelve  hundred; 
>ek  during  the  theatrical  season; 
lay.  In  .such  cases  the  evidence 
r  qualifies,  nor  contradicts,  the 
only  ascertains  it  by  expoimd- 
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ing  the  language" (a:).  So,  there  being  in  every 
voyage  policy  of  insurance  an  implied  warranty  of 
seaworthineBs,  parol  evidence  is  admissible  to  show 
the  amount  of  seaworthiness  required  (y). 

A  few  more  illustrations  will  complete  the  out- 
line of  this  doctrine.  In  Broume  v.  Bt^me^  a  bOl  of 
lading  specified  a  certain  sum  as  payable  for  freighty 
and  it  was  held  that  an  indorsee,  in  an  action  for  the 
amount,  might  give  evidence  of  a  customary  deduc- 
tion. The  extrinsic  evidence  in  this  case,  althoo^ 
bordering  on  repugnancy,  was  received  because  the 
bill  of  lading  merely  specified  a  sum  certain  for 
freight,  without  stipulating  that  it  was  to  be  free  of 
all  deductions.  If  the  bill  of  lading  had  expreaaed, 
or  if  from  the  language  of  it  the  intention  of  the 
parties  could  have  been  collected,  that  the  freight  at 
the  specified  rate  should  be  paid  free  from  all  deduc- 
tions, customary  or  otherwise,  then  it  would  haT8 
been  repugnant  to  it  to  set  up  the  usage  (s).  Under 
a  contract  to  carry  a  full  and  complete  cargo  of 
molasses  from  London  to  Trinidad,  evidence  has 
been  received  to  qualify  the  contract  by  showing  that 
a  cargo  is  full  and  complete,  if  the  ship  be  filled 
with  casks  of  the  standard  size,  although  there  be 
smaller  casks  of  other  produce  freighted  in  the  aame 
vessel  (a). 


(x)  Per  Coleridge,  J.,  Browne  v.  Byrm^  3  E.  &  B.  70S. 
(y)  Burge$  ▼.  Wickh€un^  3  B.  &  S.  669. 
(z)  3  E.  &  B.  70S ;  of.  Fhillippt  ▼.  Briard,  1  H.  &  K.  21. 
(a)  Cuthbert  y.  Gumming ^  11  Ex.  405. 
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defendants  buy  as  brokers  for  a 
name  they  do  not  disolofie  at  the 
it  has  been  held  that  evidence  of  a 
Emitted  to  show  that  in  this  case  the 
lally  liable  on  the  contract  (6).  It 
lat  by  Uie  usage  of  trade  an  inferica: 
answers  to  ihe  description  of  "  best 
r  that  by  the  custom  of  Hie  building 
"  weekly  accounts  "  refer  to  regular 
[d) ;  or  that  credit  "  for  six  or  eight 
it  neoesaarily  give  the  whole  eight 
ent  for  goods  (<>).  It  is  a  leading 
m  ogiicidtural  custom,  as  that  a 
i  an  away-going  crop,  is  good  if  not 
)  terms  of  a  lease,  although  the  lease 
x>ut  it;  but  not  if  the  custom  be 
le  express  or  implied  terms  of  the 
lence  of  surrounding  circumstanoes 
show  that  a  guarantee  was  intended 
ig  one  iff). 

jge  is  inconsistent  with  the  express 
I  of  the  written  contract,  it  will  be 
control  it,  on  the  principle  expressum 
um  (A) ;  and  therefore  evidence  of  a 

b,  7  E.  &  B.  256 ;  £.,  B.  t  E.  1001. 

«,  E.,  B.  &  E.  907. 

3  E.  &  E.  306. 

ord.  L.  R.,  9  C.  P.  20;  43  L.  J.,  C.  P.  67. 

lAiuJ),  L.  B.,  5  C.  f .  696 ;   WiggUHCOTth  v. 

!o»,,  L.  E.,  5  C.  P.  696. 

yal  Exchange  Atturanct  Co.,  2  C  &  J.  260; 
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custom,  inoonsiBtent  with  an  arbitration  daase  in  a 
bought  note,  was  held  inadmissible (i).  In  so  far  as 
parties  have  oome  to  an  express  contract,  usage  cannot 
be  implied ;  and  therefore,  where  a  person  contracts  by 
writing  in  express  terms,  he  cannot  sue  on  an  implied 
contract  {k).  It  seems  that  no  usage  will  be  binding 
on  a  party  unless  the  circumstances  raise  a  soffident 
presumption  that  he  knew  of  its  existence,  and  oqd- 
tracted  with  reference  to  it  (/).  The  mere  habit  of 
affixing  a  special  meaning  to  words  in  one  dass  at 
contracts  cannot  amount  to  a  custom  of  trade,  so  as 
to  control  a  written  agreement  (m). 

Extrinsic  evidence  is  not  only  admissible,  bat 
necessary,  to  explain  any  alteration  or  interUneatioa 
that  may  appear  in  a  written  instrument  As  a 
general  rule  the  party  tendering  it  in  evidence  miut 
account  for  the  alteration  (n).  if  it  appears  to  haye 
been  made  contemporaneously  with  the  instroment, 
or  if  it  was  made  subsequently  to  its  execution,  with 
the  privity  of  the  parties,  and  there  is  no  fraud  npoDt 
nor  invasion  of  the  stamp  laws,  its  validity  may  be 
maintained ;  but  if  the  alteration  is  material  {ojy  as 
if  the  date  {p),  or  amount,  or  time  of  payment  of  a 
bill  of  exchange  be  altered  (g),  or  a  joint  responsibility 


»)  Barrow  ▼.  Dytter,  L.  R.,  13  Q.  B.  D.  633 ;  33  W.  B.  199. 

k)  Cutter  y.  F^elly  2  Smith,  L.  G.  1. 

/)  Kirchner  ▼.  Venus^  12  Moo.  P.  C.  361. 

m)  Abbott  V.  Batet,  24  W.  R.  101. 

n)  Cliffords.  Parker,  2  M.  &  G.  909. 

o)  Gardner  y.  WdUhy  5  E.  &  B.  S8. 

p)  Clifford  y.  Farker,  2  M.  &  G.  905. 

q)  WarHngUm  y.  Earljf,  2  E.  &  B.  768. 
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joint  and  Beveral  responBibility  (r), 
ll  be  Toid,  unless  the  alteration  was 

of  tlie  parties ;  ani  eqnallj  so, 
itK  consent,  if  the  stamp  laws  are 
bera  a  bill  bas  been  altered  with 
1  indorser  and  bis  indorsee,  but 
ly  of  tlie  acceptor,  tbe  latter  is 
[^e  same  rule  holds  when  the 
ental  (u),  or  by  a  stranger  without 
ler  party  («).  Parol  evidence  may 
that  a  Tariation  between  a  bought 
te  is  immsterial  (y). 
equiring  notice  in  this  chapter  is 
is  partly  in  writing  and  partly 
terms  are  offered  in  writing,  and 
Snob  a  combination  of  written 
le  is  admissible  to  prove  a  complete 
here  the  contract  is  required  to  be 
"has,  a  contract,  required  by  the 
I  to  be  in  writing,  must  be  wholly 
uch  a  contract  can  be  proved  by 
liob  require  oral  evidence  to  o 


lalt,  3  B.  t  Ad.  660. 

I  Sing.  2S. 

I  3miUi,  L.  G.  TBS. 

t«,  3  E.  ft  B.  683. 

ir,  13  M.  ft  W.  36a ;  O^kmit  t,  fltlcAtr,  I 
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PART  III. 


CHAPTER  1. 


THE  ATTENDANCE   OF  WITNESSES. 


PROCESS. 

The  attendance  of  witnesses  in  the  High  Court  (a), 
and,  when  such  process  is  necessary,  in  the  criminal 
courts,  is  obtained  by  serving  the  witness  with  a 
subposna  ad  testificandum.    If  the  witness  is  required 
to  produce  a  document  he  is  served  with  a  subpoma 
duces  tecum.    A  subpoena  can  be  issued  without  leave 
of  the  court  at  any  stage  of  the  proceedings  (b),    A 
subpoena  duces  tecum  ought  to  specify  the  documents 
required,  but  if  a  person  served  with  a  subpoena 
admits  that  he  has  the  documents  required  with  him, 
he  must  produce  them  (c).     A  person  cannot,  of 
course,  be  compelled  by  subpoena  to  produce  books 
which  are  not  in  bis  possession  or  under  his  oontroL 


(a)  R.  S.  C.  1883,  Ord.  37,  r.  20. 

(b)  Raymond  v.  Tapson,  L.  R.,  22  Ch.  D.  430 ;  81  W.  B.  394. 
(0)  Zee  y.  Angut,  L.  R.,  2  £q.  69. 
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y  of  a  company  served  iritti  a 
loe  the  books  of  the  oompany  vaa 
a  diflobeyed  the  mibpoena  by  not 
kfl,  they  having  been  removed  from 
ice  of  the  subpoena  by  the  boatd  of 
mpany  (d). 


Y  FOR   NON-ATTENDANCE. 

5  Eliz.  0.  9,  B.  12.) 
1  upon  -whom  any  process  out  of  a 
lall  be  served  to  testify  oonoenung 
tter  depending  there,  and  having 

according  to  his  oountenanoe  or 
enable  sum  of  money  for  his  oosta 
rith  regard  to  the  distance  of  the 
r  to  be  allowed,  do  not  appear 
tenor  of  the  process,  not  having  a 
iible  cause  to  the  contrary,  he  shall 
such  offence  10/.,  and  yield  such 
le  to  the  party  grieved  as  by  the 
idge  of  the  court,  out  of  which  the 
1  be  awarded."  This  enactment  is 
■  26  &  37  Vict.  0.  125. 
•SB  not  attend  on  his  subpcena  he 
against  in  either  of  three  ways : — 

above  statute  he  may  be  sued  for 
,  and  further  recompense ;  or, 

Sluarl,  2  Timee  Iaw  Beporto,  144. 
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2iid.  In  an  action  for  damages  (e) ;  or, 
drd.  He  may  be  attached  for  contempt  of  oomtr 
bnt,  on  the  motion  for  an  attachment,  it  must  be 
shown  distinctly  on  affidavit  that  the  witness  was 
served ;  that  his  expenses  were  paid  or  tendered  to 
him  at  the  time  of  service;  and  that  eveiyilnn^ 
reasonable  has  been  done  to  secure  his  attend- 
ance (/). 


ATTBNDANCB  IN  CRIMINAL  PROCEEDINGS. 

Generally  the  witnesses  for  a  proeecation  are 
bound  over,  by  the  committing  magistrate  or  coroner, 
on  recognizances  conditioned  to  be  forfeited  it  the 
witness  do  not  appear  to  give  evidence  on  the  trial 
of  the  prisoner;  but  if  a  witness  is  not  so  bound 
over,  his  attendance  may,  and  ought  to  be,  secured 
at  the  trial  by  serving  him  previously  with  a  sub- 
poena to  appear  and  give  evidence,  on  the  prose- 
cution of  the  prisoner,  at  the  trial.  A  magistrate 
or  coroner  may  bind  oyer  a  person  to  appear  as  a 
witness  at  the  trial,  at  any  time  before  the  txial, 
and  may  commit  him  if  he  refuses  to  be  bound  over. 
If  the  witness  does  not  appear,  the  recognizanoe  is 
forfeited  and  the  penalty  levied.  A  subpoena  maj 
be  obtained  at  the  Crown  Office  in  London,  from 
the  derk  of  assize  at  the  assizes,  and  the  derk  of  the 
peace  at  quarter  sessions.    If  a  subpoenaed  witaess 


{e)  Peanon  y.  IsIm,  Bougl.  561. 

(/)  Oturdm  y.  CrtmoeU,  2  M.  &  W.  319. 
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6  may  be  attadied,  or  indicted.  A 
pcena  witnesses  for  bis  defence  ({/). 
It.  0.  35,  s.  3,  prisoners  are  to  be 
utes  if  they  vish  to  call  witnesses ; 
lositions  are  to  be  taken,  and  signed, 
o  tbe  court  of  trial  in  the  same  way 
of  tbe  witnesses  for  the  proseoution ; 
ite  may  bind  over  by  reoognizanoe 

at  the  trial  such  witnesses  as  in 
e  evidence  material  to  the  oase,  or 
lish  the  innocence  of  the  accused; 
»  are  to  be  liable  to  all  laws  in  force 
Bses  for  the  proseoution.  This  pro- 
extend  to  vitnessee  to  oharacter. 
i  witneeses  are  bound  over  to  appear 

prisons  at  his  trial,  the  court  may 


,   IH   THE    BAMKRtJPTCY  COURTS 

ubpcena  issued  by  the  oourt  at  the 
official  receiver,  trustee,  creditor, 
indent,    in    any    matter  {k).     The 

duces  tecum.  The  names  of  three 
le  inserted  in  the  subpcena.    The 

proved  personally,  and  service  may 
lavit.  Wilful  non-oomplianoe  with 
iabable  as  a  contempt  of  court. 


Anne,  0.  9,  s.  3, 

uikmptcj  Roles,  iSSS,  61—71. 
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With  tlie  view  of  facilitating  the  obtaining  of  in* 
formation  as  to  the  debtor,  his  dealings,  or  hb  pro- 
perty, the  Bankruptoj  Aot,  1883,  oontains,  in  sect.  27, 
the  following  provisions : — 

^'  (1.)  The  oourt  may,  on  the  application  of  the 
official  receiver  or  trustee,  at  any  time  after  a  re- 
ceiving order  has  been  made  against  a  debtor,  smn- 
mon  before  it  the  debtor  or  his  wife,  or  any  person 
known  or  suspected  to  have  in  his  possession  any  of 
the  estate  or  effects  belonging  to  the  debtor,  or  sup- 
posed to  be  indebted  to  the  debtor,  or  any  person 
whom  the  court  may  deem  capable  of  giving  infor- 
mation respecting  the  debtor,  his  dealings  or  pro- 
perty, and  the  court  may  require  any  such  person  to 
produce  any  documents  in  his  custody  or  power  re- 
lating to  the  debtor,  his  dealings  or  property  (t). 
(2.)  If  any  person  so  sunmioned,  after  having  been 
tendered  a  reasonable  sum,  refuses  to  oome  before  the 
court  at  the  time  appointed,  or  refuses  to  produce  any 
such  document,  having  no  lawful  impediment  made 
known  to  the  court  at  the  time  of  its  sitting  and 
allowed  by  it,  the  court  may,  by  warrant,  cause  him 
to  be  apprehended  and  brought  up  for  examinatioD. 
(3.)  The  court  may  examine  on  oath,  either  by  word 
of  mouth  or  by  written  interrogatories,  any  person  so 
brought  before  it  concerning  the  debtor,  his  dealings 
or  property.  (6.)  The  court  may,  if  it  think  fit, 
order  that  any  person  who  if  in  England  would  be 


(i)  The  deponent  may  be  erofls-examined,  bat  his  endeooft 
oannot  be  contradicted :  £x  parte  Tittey,  L.  B.,  20  Q.  B.  D.  51^* 
69  L.  T.  188 ;  36  W.  R.  388. 
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it  before  it  under  this  sectioa  shall 
cotlaud  or  Ireland,  or  in  any  other 
ind," 

7  in  the  Bummons  will  be  waived 
3e  of  the  witness  {k).  A  witness 
entitled  to  any  costs  for  the  attend- 
b1  or  solicitor,  unless  he  is  charged 
erty  of  the  bankrupt  in  his  possee- 
oned  to  give  evidence  with  respect 
ditor  establishes  a  primd  ■facie  case 
examination  of  the  debtor  or  any 
3r  the  above-mentioned  provisions ; 
t  be  satisfied  that  some  benefit  will 
i  before  it  will  issue  a  summons  on 
I  any  person  other  than  an  official 
<e  (m).    A  witness  cannot  be  ordered 


CE  IN   THE   COXJNTY 


Courts  Act,  1888  (o),  providea 
"  Either  of  the  parties  to  any 
r  may  obtain  from  the  registrar 
itnesses  with  or  vrithout  a  clause 

I.  R.,  2  C.  0.  R.3;  *2  L.  J.,H.  C.9;  21 

',  L.  E.,  6  Ch.  D.  328 ;  26  W.  E.  9. 

en,  L.  E.,  U  Ch.  D.  2« ;  28  W.  B.  936. 

b,  L.  R.,  21  Ch.  D.  601 ;  62  L.  J.,  Ch.  223 ; 
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Teqtdring  the  production  of  books,  deeds,  papers,  ud 
-writings  in  the  possession  or  control  of  the  person  gam- 
moned as  a  witness ;  and  such  summonses,  and  any 
summonses  which  are  now  or  may  be  required  to  be 
served  personally,  may,  under  such  regulations  as 
may  be  prescribed,  be  served  by  a  bailiff  of  the  odort 
or  otherwise  "  ;  and  (sect.  Ill)  "  Every  person  som- 
moned  as  a  witness,  either  personally  or  in  such  oth^ 
manner  as  shall  be  prescribed,  to  whom  at  the  same 
time  payment,  or  a  tender  of  payment,  of  his  ex- 
penses shall  have  been  made  on  the  prescribed  scale 
of  aUowances,  and  who  shaU  refuse  or  neglect,  with- 
out sufficient  cause,  to  appear,  or  to  produce  any 
books,  papers,  or  writings  required  by  such  summoos 
to  be  produced,  or  who  shall  refuse  to  be  sworn  or 
give  evidence,  and  also  every  person  present  in  oouit 
who  shall  be  required  to  give  evidence,  and  who  shall 
refuse  to  be  sworn  or  give  evidence,  shall  forfeit  and 
pay  such  fine,  not  exceeding  ten  pounds,  as  the  judge 
shall  direct,  and  the  whole  or  any  part  of  such  fine, 
in  the  discretion  of  the  judge,  after  deducting  the  costs, 
shall  be  applicable  towards  indemnifying  the  party 
injured  by  such  refusal  or  neglect,  and  the  remainder 
thereof  shall  be  accoimted  for  by  the  registrar  to 
the  treasurer*';  and  (sect.  112)  "A  judge,  in  any 
case  where  he  shall  think  fit,  upon  application,  on 
an  affidavit  by  either  party,  may  issue  an  order 
under  his  hand  and  seal  of  the  court  for  bringing  np 
before  such  court  any  prisoner  or  person  confined  in 
any  gaol,  prison,  or  place,  under  any  sentence  or 
under  commitment    for  trial  or  otherwise,  except 
under  process  in  any  civil  action  or  matter,  to  b© 


»  »  i-  ■'" 
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I' 


1. 


apprehension  (q).    When  the  proceeding  is  in  the 
nature  of  a  civil  proceeding,  as  in  settlement  casee^ 
it  appears  that  the  proper  process  is  by  writ  of  wb- 
pcena  or  stdposna  duces  tecum  j  issuing  from  the  Grown 
Office  (r).     In  oases  within  the  11  &  12  Vict,  c.  43, 
magistrates  are  empowered  by  section  7  either  to 
issue  a  summons  in  the  first  instance  and  a  warrant 
for  the  apprehension  of  the  witness  in  the  event  of 
disobedience ;  or,  if  the  magistrate  be  satisfied  that  it 
is  probable  the  witness  will  not  attend,  he  may  issae 
his  warrant  in  the  first  instance.      On  indictable 
charges  magistrates  have  similar  statutory  powers  to 
enforce  the  attendance  of  witnesses  («).    The  Sum- 
mary Jurisdiction  Act,  1879  (^),  empowers  a  oooit  of 
summary  jurisdiction  to  summon  witnesses  who  are 
in  any  place  in  England  which  is  not  within  the 
jurisdiction  of  such  court. 


ATTENDANCE  IN  THE  WINDING  UP  OF  A  OOMPANT 
FOR  THE  PURPOSE  OF  GIVING  INFORMATION  AS  TO 
THE  AFFAIRS  OF  THE  COMPANY. 

The  115th  and  117th  sections  of  the  Companies  Act, 
1862  (m\  give  the  court,  after  it  has  made  an  order 
to  wind  up  a  company,  power  to  summon  before  it 


{q)  Evant  ▼.  Rees^  12  A.  &  E.  55. 

(r)  R.  V.  Orton,  7  Q.  B.  120. 

(*)  II  &  12  Vict.  c.  42,  B.  16. 

(/)  42  &  43  Vict.  c.  49. 

\u)  25  &  26  Viot.  0.  89.    See  Appendix. 
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m  OBth,  vird  voce  orbj  interrogatoriee, 
affairs,  dealinge,  eetate  or  effects  of 
ny  officer  of  the  company  or  person 
cted  to  have  in  bis  possession  anj  of 
'ecte  of  the  company,  or  supposed  to 

the  company,  or  any  person  whom 
deem  capable  of  giving  information 
trade,  dealings,  estate  or  effects,  of 
Lnd  the  court  may  require  any  such 
m   to    produce  any    books,  papers, 

or  other  documents  in  his  custody 
g  to  the  company.     An  order  under 

be  obtained  by  the  Kquidator  of  the 
r  a  contributory,  on  notice  to  the 
le  latt«r  has  the  prior  right  to  the 
iking   or  refusing  of  the  order  is 

discretion  of  the  judge  (f).  The 
■  refuse  to  answer  questions  on  the 
[ego;  he  oan  appeal  to  the  judge, 
10  examination  takes  place,  against 
rrelevant  questions,  but  the  decision 
inch  a  matter  is  final  {x). 
ion  under  this  section  is  a  private 
.e  court  can  authorize  any  particular 
I(y).  But  the  8th  section  of  the 
iding-up)  Act,  1890  (a),  provides  for 

ntinenlal  Water  Corporatim,  L.  B.,  33  Ch.  D. 

Jfrfw  Co,,  Limiled,  EiparU  Wtbbtr,  i\  L.  J., 

!7;  20  W.  R.  3B4. 

«Ty  Co.,  L.  R.,  2S  Ch.  D.  400. 

.  G3.    8m  Appendix. 
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V      ! 


a  publio  examination  on  oath,  before  the  ooort  n^Udi 
has  made  an  order  for  winding  up  a  company,  on  a 
day  appointed  for  the  purpose,  of  any  person  who  has 
taken  any  part  in  the  promotion  or  formation  of  the 
company,  or  has  been  a  director  or  officer  of  the 
company,  as  to  the  promotion  or  formation  of  the 
company,  or  as  to  the  conduct  of  the  business  of  the 
company,  or  as  to  his  conduct  and  dealings  as  du'ector 
or  officer  of  the  company.  A  person  so  examined  is 
to  answer  all  questions  which  the  court  may  put  or 
allow  to  be  put  to  him,  and  the  court  may  put  soch 
questions  as  it  deems  expedient. 

But  no  person  can  be  directed  to  attend  to  be  exa- 
mined under  this  section  until  the  Official  BeceiTer 
has  made  his  further  report  (if  any)  und^  sub- 
sect.  (2)  of  the  section,  stating  the  manner  in  which 
the  company  was  formed,  and  whether  in  his  opinion 
any  fraud  has  been  committed  by  any  person  in  the 
promotion  or  formation  of  the  company,  or  by  any 
director  or  officer  of  the  company  in  relation  to  the 
company  since  the  formation  thereof.  It  is  only 
upon  consideration  of  such  further  report  that  the 
court  has  jurisdiction  to  direct  any  person  to  attend 
to  be  examined,  and  obviously  it  can  only  direct  a 
person  to  attend  who  is  stated  in  such  report  to  hate 
conmutted  fraud  (a).  Probably  the  order  can  he 
made  ex  parte^  but  this  is  not  settled.  It  should  he 
noticed  that,  by  sub-sect.  (7)  of  the  section,  it  is  the 
"duty"  of  the  person  examined  "to  answer  all  such 


(a)  See  t^edeoiffion  of  the  Court  of  Appeal  in  Je«T^(?iva/Xrii^ 
Gold  Mining  Co,^  Limited,  L.  B.,  Weekly  Notes  of  July  16th,  1892. 
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be  court  may  pat  or  allow  to  be  put  to 
7  sub-seot  (6),  the  court  may  put  such 
t  deems  expedient.  The  queetion  then 
lie  person  examined  refuse  to  answer  a 
i  the  court  puts  or  allows  to  be  put  to 
ound  of  privilege,  e.g.,  that  the  answer 
ite  him  ?  It  is  submitted  that  he  can. 
istruotion  of  the  seotion  would  be  oon- 
rinoiples  of  jastioe.  If  the  legislature 
to  take  away  the  protection  of  priyilege 
adouhtedly  have  done  so  expressly,  as 
in  several  statutes  (b). 


TENDANCE  IN  OTHER  CASES. 

irristers  may  summon  by  writing  any 
r,  or  collector  of  taxes,  to  attend  before 

evidence  on  oath  (e).  The  attendance 
wfore  arbitrators  is  enforced  by  sub- 
the  witness  is  in  prison  on  civil  process, 
s  ad  testificandum  Ta&y  issae  to  bring 

other  cases  a  prisoner  may  be  brought 
ence  on  a  warrant  or  order  of  a  secretary 
judge  (/).     A  witness  may  be  brought 


[J-  and  Umiicipal  Bejirtration  Aot,  18T8,  a.  36 

Act,  1889  (S2  &  63  Vict.  a.  49),  a.  B. 

rAnvr,  6  E.  £  B.  &S1 ;  Hartdm  r.  Ovtriury,  1 
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from  a  lunatic  asylum  on  a  writ  of  habeas  corpus  ad 
testificandum^  on  an  affidavit  that  he  is  fit  to  be 
brought  up  and  is  not  dangerous  (^).  In  the  House 
of  Lords  the  summons  is  bj  an  order  of  the  House, 
signed  by  the  assistant  clerk  of  the  Parliament;  in 
the  House  of  Commons,  by  an  order  of  the  Houses 
signed  by  the  clerk;  in  select  committees,  by  an 
order  of  the  chairman.  Provision  is  made  for  the 
summoning,  examination,  expenses  of  and  indemnity 
to  ^tnesses  on  Election  Petitions  by  31  &  32  Yict 
c.  125,  ss.  31,  32  &  34 ;  and  46  &  47  Yict.  c.  51, 
6.59. 


V^HEKE   A  WITNESS  IS  BEYOND  TliE  JURISDICTION  OF 

THE  COURT. 

In  this  case  the  process  of  the  courts  does  not^  as 
a  general  rule,  reach  a  witness ;  and  the  examination 
must  be  by  means  of  a  commission,  the  proceedings 
of  which  will  be  regulated  by  the  law  of  the  country 
to  which  it  issues  (A).  Where  the  commission  issuer 
to  a  part  of  the  realm  which  is  subject  to  different 
laws  from  that  part  in  which  the  commission  issues, 
the  commissioner  may,  by  a  written  notice,  signed 
by  him,  require  the  attendance  of  a  witness,  and,  on 
his  refusing  to  attend,  may  apply  to  the  local  courts 
for  an  order  to  compel  attendance ;  and  the  witness 


{gr)  Fennell  v.  Tait,  \  C,  M.  &  R.  684. 

(A)  Cf .  Part  III.  Ch.  VI. ;  Lumley  v.  C?ytf,  3  E.  &  B.  114. 
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Bct  to  the  ordinary  penalty  for 
oena,  or  a  writ  in  the  Dature  of 
his  extends  to  the  examination  of 
her  Majesty's  dominions,  colonies, 

I  Yict.  0.  34,  e.  1,  the  judges,  or  a 
ior  courts  of  common  l&v  at  West- 

or  the  Court  of  Session  of  Exohe- 
may,  at  discretion,  in  any  action 
ich  court,  issue  a  mtbpcena  ad  testi- 
I  tecum,  or  warrant  of  citation, 
bness  in  any  part  of  the  United 
ad  the  trial;  and  in  default  of 
lue  service  of  the  writ  and  tender 
ises,  the  court  from  which  the  writ 
the  default  to  the  other  superior 
.er  the  defaulting  witness  liable  to 
rhich  he  would  have  incurred  by 
at  writ  issued  within  the  jurisdic- 
resides.  This  act  is  not  to  affect 
its  to  issue  commissions,  and  its 
led  to  process  from  the  superior 

law.  Under  this  section  a  rule 
to  compel  a  plaintiff  resident  in 
as  a  witness  for  the  defendant  (/}. 
,n  by  virtue  of  the  16th  section  of 
ot,  1884,  be  now  exercised  by  a 

whether  the  High  Court  is  sitting 


Vict.  0.  62,  sa.  6,  6. 

it.  c.  20,  B.  1. 

r  V.  Jtarber,  26  L.  J.,  Q.  B.  88, 


..  -  -  *^ 
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WHEN  A  WITNESS  IS  IN  PRISON. 

An  application  may  be  made  to  a  judge  of  fhe 
High  Court  at  chambers,  on  affidavit,  statmg  the 
imprisonment  of  the  witness  if  detained  on  d?il  pro- 
cess, that  his  evidence  is  material  to  the  appUcant, 
and  that  he  cannot  proceed  safely  to  trial  without 
securing  his  attendance.  The  judge,  if  satisfied  with 
the  substance  of  the  application,  will  then  giant  the 
applicant  a  writ  of  habeas  corpus  ad  tesiificandumy 
directed  to  the  governor  of  the  gaol  in  which  the 
prisoner  is  confined,  and  commanding  him  to  bring  up 
the  prisoner  for  examination  at  the  trial.  Similarly, 
the  secretaiy  of  state,  or  a  judge  of  the  High  Couit 
has  power,  on  a  similar  application,  to  issue  a  war- 
rant or  order  to  bring  up,  as  a  witne^  in  any  couit 
in  any  civil  or  criminal  proceeding,  any  prifioner 
undergoing  imprisonment  on  a  criminal  chaige  or 
conviction  (w). 


MANNER  AND  TIME  OF  SERVICE. 

The  service  must  be  on  the  witness  personally  (ft) ; 
and  is  effected  by  delivering  a  copy  of  the  writ,  and 
at  the  same  time  producing  the  original.  The  serrioe 
must  be  a  reasonable  time  before  trial ;  and,  generallj, 
service  on  the  day  of  trial,  even  when  the  witnesB 
resides  in  the  town,  is  insufficient  (o) ;  unless  the 
witness  receive  the  service  without  objection  {p). 

(m)  16  &  17  Viot.  0.  80,  a.  9. 

(n)  In  re  Fyne,  1  D.  &  L.  703. 

(o)  Barber  y.  Wood,  2  M.  &  R.  172. 

(p)  UauneeU  v.  Aintworth,  8  Dowl.  P.  G.  869. 
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endanoe  tihe  -witnees  is  pnTileged 
livil  process,  and  he  is  allowed  a 
going  and  retumiag  from  oourt  (g) . 
Luring  that  time,  it  is  a  contempt 
a  privilege  does  not  extend  to  an 
process  («),  nor  where  the  witness 
hail,  after  he  has  finished  ^'h  evi- 
lego  esista  whether  the  process  he 
e  attendance  rolimtaiy  (t),  hat  not 
ih  the  witness  attends  rather  as 
1   adviser  than  as  a   aoUoitor  or 


'SNSES  OF  WtTNESSBS. 


),  s.  12,  a  witness  is  suhstantially 
penalties  if  he  does  not  attend  at 
Ting  heen  served  with  process  out 
ffd,  "  and  having  tendered  to  him, 
lontenance  or  calling,  such  reason- 
y  for  his  costs  and  charges,  as  with 
ince  of  the  place  is  necessary  to  he 
having  a  lawful  and  reasonable 
rary."  Therefore,  in  civil  prooeed- 
Jthough  served  with  a  sahpoena,  is 


ruon,  3  C.  B.,  N.  S.  292. 

«  and  North  Wtitrrn  Bailaay  C 

it.  B.  S25. 

,  I  H.  BL  636. 

r,  2C.B.,N.  8.  615. 
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bound  to  attend  at  trial  unless  liis  reasonable  ex- 
penses are  tendered  to  him  when  he  is  served,  or  a 
reasonable  time  before  trial.  The  sum  tendered  should 
be  a  reasonable  compensation  for  his  travelling  ex- 
penses and  subsistence  during  the  attendance  (jr).  A 
witness  will  be  entitled  to  his  expenses,  althou^  a 
party  to  the  cause,  if  he  is  a  material  and  neoessaiy 
witness  (y).  If  the  witness  is  a  married  woman  her 
expenses  should  be  tendered  to  her  and  not  to  her 
husband.  If  a  witness  is  subpcenaed  by  both  parties 
he  is  entitled  to  be  paid  all  his  expenses  by  the  party 
calling  him  before  giving  evidence  (z).  The  witness 
may  waive  his  right  to  demand  payment  of  his 
expenses  either  expressly  or  by  implication  (a).  The 
amounts  which  will  be  allowed  on  taxation  for  the 
expenses  of  witnesses  are  at  present  entirely  in  the 
discretion  of  the  taxing  masters  under  Order  65, 
r.  27  (9)  of  the  E.  S.  C.  1883,  and  the  old  oommoD 
law  scale  of  allowances  of  1853  is  not  binding  oo 
them  even  in  actions  in  the  Queen's  Bench  DivisioiL 
A  new  scale,  and  one  of  a  more  definite  chaiacter 
applicable  to  all  divisions  of  the  High  Court,  is 
much  needed.  In  criminal  cases  a  witness  for  the 
prosecution  is  not  entitled  absolutely  to  his  expenses, 
and  he  cannot  refuse  to  attend  or  give  evidence  on 
the  ground  that  his  expenses  have  not  been  tendered 


(x)  Dowdell  Y.  Australian  Royal  MaU  Co.,  3  E.  &  B.  902 ;  Brocai 
▼.  Lloyd,  23  Beav.  129. 

(y)  Howes  v.  Barber,  18  Q.  B.  588. 

\z)  Per  Parke,  B.,  AlUn  v.  Toxall,  1  C.  &  K.  316. 

(a)  See  Newton  ▼.  Earland,  1  M.  &  G.  956. 
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nuts  of  final  jimBcUction  thej  are 
by  thfl  oourt  under  variouB  oots. 
lives  out  of  the  juriBdiotion  of  the 
itinct  part  of  the  United  Kingdom, 
•  Ireland,  by  the  45  Gbo.  3,  o.  92, 
nd  to  appear  to  give  evidence  in  a 
LOD  unless  his  reasonable  expenses 
ed  to  him  at  the  time  when  be  is 
flibp<sna  (i).  In  any  other  case  a 
ed  on  a  criminal  trial,  is  bound  to 
ly  tender  of  expenses,  and  will  be 
at  for  non-attendance ;  although  if 
le  could  not  defray  the  expenses  of 
oourt  would   probably  refuse   to 

)ear8  on  his  subpcena  in  a  oivil  pro- 
lot  be  oompellable  to  give  evidence 
ble  expensea  have  been  paid,  or 
uty  who  subpcenas  him  (c).  If  he 
fore  a  cause  has  been  referred,  he 
>  costs  in  the  reference,  but  not  in 

uty  may  pay  a  witness  his  costs, 
from  the  defeated  party  (e) ;  but 
tness  who  has  been  rejected  by  a 
r,  cannot  claim  his  costs  as  between 


Broumell,  1  A.  &  E.  602. 
'n  V.  narUaid,  1  H.  &  O.  SS 
T.  Bttirt,  IS  0.  B.  218. 
r.  Bat*»,  E.,  B.  £  E.  615. 
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party  and  party  (/).  The  reaaonable  expenses  of 
qualifying  a  witness  to  giye  evidence  may  now  be 
allowed  {g).  If  the  witness,  after  being  sobpcenaed, 
is  not  required  to  attend,  and  has  inooired  no  ezpense, 
he  must  refund  the  money  paid  to  him  {h). 


(/]  GaUotoay  v.  Kenuforih,  15  C.  B.  228. 
(^)  Machley  y.  ChiUingworth^  L.  B.,  2  G.  P.  D.  27S;  46  L.  J., 
C.  P.  484 ;  26  W.  B.  660. 

(A)  MaHin  t.  Jjndrewi^  7  £.  &  B.  1. 
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CHAPTER  H. 

EXAMINATION  OF  WITNBSSBS. 


SB  has  been  placed  in  the  vitness  box, 
ion  is  taken  or  sustained  against  his 
'  the  adverse  party,  he  must  be  sworn 
if  the  court,  or,  when  an  afBnnation  is 
i&j  declare  on  affirmation  (a).  He 
submitted  to  three  difitiuot  kinds  of 
.  to  his  knowledge  of  the  facta  which 

prove.  1st.  He  maj  be  examined  in 
ity  who  calls  him.    2nd.  He  may  be 

by  the  adverse  party.  3rd.  He  may 
imined  by  the  party  who  calls  him. 
3  obvious  that  the  regulation  of  the 
'  the  witnesses  in  any  given  trial  must 
f  to  the  discretion  of  the  presiding 
un  general  rules  have  been  established 
t  of  such  examination,  and  it  is  the 

chapter  to  state  and  explain  them. 


:e  examination  in  chief. 


if  the  examination  in  chief  is  to  elicit 
SB  all  the  material  faot«  which  tend  to 


{a)  Vide  Bupra,  p.  31. 
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prove  the  case  of  tlie  party  who  caHs  the  witness. 
In  such  a  ease,  as  the  presumption  and  the  ordinaiy 
fact  are  that  the  witness,  having  been  chosen  by  the 
party  who  oalls  him,  is  favourable  to  his  cause,  and 
therefore  likely  to  overstate  or  misstate  the  circum- 
stances which  conduce  to  establish  the  party's  case, 
it  is  a  principal  rule  that — 

On  an  examination  in  chief,  a  witness  must 
not  be  asked  leading  questions. 


The  simple  meaning  of  this  rule  is  that  a  paify, 
who  calls  a  witness  to  prove  a  case,  must  not  suggest 
answers  to  the  witness,  nor  frame  his  questions  in 
such  a  manner  that  the  witness  by  answering  merely 
"  Yes,"  or  "  No,"  shall  give  the  reply  and  the  evi- 
dence which  the  party  wishes  to  elicit.  A  question 
is  said  to  be  leading  when  the  words  which  the 
witness  is  expected  and  required  to  utter  are  put 
into  his  mouth,  or  when  it  suggests  to  the  witness 
the  answer  which  the  examiner  wishes  or  expects  to 
have ;  and  such  a  question  is  inadmissible,  because 
the  object  of  calling  witnesses  and  examining  them 
tnvd  voce  in  open  court  is,  that  the  judge  and  juiy 
may  hear  them  tell  their  own  unvarnished  tale  of  tlie 
circumstances  which  they  are  called  to  attest.  If, 
therefore,  a  party  or  his  counsel  were  allowed  to  put 
a  question  to  their  own  witness  which  the  latter 
might  answer  by  a  mere  affirmative  or  negative,  it  is 
apparent  that  the  evidence  would  be  the  statement  of 
the  party,  and  not  that  of  the  witness.  Such  a  course 
would  strike  radically  at  the  credibility  of  all  oral 
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re  it  is  a  sound  and  establislied 
[lination  in  chief,  leading  ques- 
ed. 

emplified  thuB :  A.  B.  is  oharged 
,  the  property  of  C.  D.  E.  F. 
itoh  from  the  cotmter  in  C.  D.'s 
counsel  for  the  prosecution,  in 
heft,  were  to  call  E.  F.,  and 
Buoh  time  he  saw  A.  B.  enter 
:e  the  watch  from  the  counter, 

a  question  would  be  leading, 
mce  suggest  to  the  witness  the 
m  expected  to  make,  and  the 
aricted  by  an  answer  simply  in 

answer  to  the  latter  branch  of 
the  whole  question  of  guilt,  and 
I  charge.  The  witness  ought, 
I,  not  whether  he  saw  the  pri- 
ffence,  but  what  he  saw  the 
le  when  and  at  the  place  where 
I  ofienoe  was  committed.  It  is 
i  questions  are  not  ohjeotionable 
while  the  examination  is  only 
it  is  material.  Thus,  in  the 
ould  be  quite  proper,  for  the 
)  time  of  the  court,  to  ask  the 
pecified  time  he  entered  G.  D.'s 
ther  at  that  time  he  saw  the 
ar  the  counter.    Such  questions 

and  may  therefore  be  put  in 
direct  manner  posdble,  because 
nculpate  the  prisoner  in  any 
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proximate  degree,  nor  evea  at  all;  but  when  the 
real  issue  is  approached,  and  when  it  is  sought  to  fix 
guilt  on  the  prijsoner,  the  witness  must  be  asked,  not 
whether  he  saw  the  prisoner  do  a  certain  act,  hut 
what  he  saw  the  prisoner  do.  Such  a  course  of 
examination  is  clearly  necessary  to  prevent,  at  least 
in  some  measure,  the  possibility  of  collusion  between 
a  prosecutor,  or  a  party,  and  his  witness. 

It  may  be  observed,  that  where  an  adverse  party 
has  reason  to  suspect  collusion  between  his  opponent* 8 
witnesses,  or  even  where  he  is  without  any  ground  of 
reasonable  suspicion,  he  may  apply  to  the  court,  in 
any  civil  or  criminal  proceeding,  to  order  all  sudi 
witnesses,  or  any  of  them,  with  the  exception  of  the 
one  imder  examination,  to  leave  the  court ;  and  such 
an  order,  although  apparently  not  absolutely  a 
matter  of  right,  is  never  refused  to  the  applicant  [h). 
The  order  does  not  usually  extend  to  a  witness  who 
is  also  a  party,  nor  to  a  solicitor  in  the  action,  nor  io 
scientific  witnesses.  If  a  witness  remains  in  court 
after  such  an  order,  it  seems  that  he  may  be 
attached ;  but  his  evidence  will  be  received  although 
subject  to  strong  observation  (c).  Witnesses  are 
only  excluded  while  evidence  is  being  given  vied  rocCf 
and  not  while  affidavits  are  being  read  {d). 

The  rule  that  leading  questions  must  not  be  asked 
on  an  examination  in  chief  is  neither  inflexible  nor 


{b)  Southey  v.  N<uh,  7  C.  &  P.  632 ;  R.  y.  Murphy,  8  0.  &  P- 
307 ;  of.  R,  V.  Cook,  13  How.  St.  Tr.  348. 
(c)  Chandler  y.  Home,  2  M.  &  R.  423. 
{d)  Fenniman  y.  Sill,  24  W.  B.  245. 
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oonduot  of  &11  tivd  voce  examinatioii 
ibjeot  to  the  discretion  and  direction 
id,  although  he  Trill  enfcove  vigilantly 
I,  yet  there  are  also  Tarioua  cases  in 
ffer  it  to  be  relaxed.  The  foundation 
hat  the  vitneas  is  faTOurahle  to  the 
dm.  Whenever,  therefore,  it  appears 
is  hostile,  or  that  his  evidenoe  cannot 
'  general  questions  as  to  his  know- 
id  facts,  the  judge  may,  and  will, 
y,  or  his  ooimsel,  to  put  a  leading 
L  point  blank  as  to  a^  mateiial  fact, 
a.  to  answer  it  in  the  afGrmative  or 
uch  a  case  an  examination  in  chief 
les  the  form  of  a  orosa-examination ; 

absolute  discretion  of  the  judge  to 
;  {e).  Again,  where  a  question  from 
)t  be  put  except  in  a  leading  form, 
dlow  it  to  be  put.  Thus,  where  an 
1,  a  prisoner  may  be  pointed  out  to  a 
e  latter  may  be  asked  whether  the 

man  whom  the  witness  saw  commit 
So  where  a  witness  has  manifestly 
jrgotten  a  circumstance,  and  all  in- 
0  recall  it  to  his  mind  have  failed,  the 
ly  be  put  to  him  in  a  leading  form, 
a  asked  whether  he  remembers  it. 

witness  stated  that  he  could  not 


Inff,  L.  E.,  42  Ch.  DiT.  372 ;  37  W.  B.  786 ; 
II  L.  T.  63T. 
2  Stark.  128. 


-  r 
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remember  the  names  of  oertain  persons,  Imt  that  he 
should  remember  and  be  able  to  identify  them  if  they 
were  read  to  him,  Lord  EUenborongh  allowed  this  to 
be  done  (g). 

On  this  principle  it  is  allowable  to  hand  a  witaees 
a  memorandmn  in  his  own  writing,  oontaiiiing  an 
aooonnt  of  the  disputed  facts,  and  to  ask  him  to 
peruse  it  and  give  his  evidence  from  his  memoiy,  as 
refreshed  by  his  own  memorandum.  Where  such  a 
memorandum  is  used,  the  opposite  counsel  has  a 
right  to  inspect  it,  and  to  cross-examine  the  witness 
on  it  (A). 

The  next  important  rule,  under  the  head  of  the 
examination  is  chief,  is  that — 

A  witness  must  be  asked  only  questions  of 
fact  which  are  relevant  and  pertinent  to 
the  issue ;  and  he  cannot  be  asked  irre- 
levant questions,  or  questions  as  to  his 
own  inferences  from,  or  personal  opinion 
of,  facts. 

The  latter  part  of  this  rule,  and  the  exception  to  it 
in  the  case  of  skilled  or  scientific  witnesses,  was  con* 
sidered  in  the  sixth  chapter  of  the  first  part  of  iUs 
treatise ;  and  it  is  sufficient  in  this  place  to  refer  to  it 


(^)  Aeerro  v.  Fetronif  1  Stark.  100. 
(A)  Doe  V.  Ferkins,  3  T.  R.  749. 
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A  PARTY  TO  DISCREDIT  HI8  OWN 
WITNESSES. 

OD  of  the  Gonmion  I^w  Prooedure 
jrmines  the  oonditions  under  which 
proceediag  may  oontradiot  by  other 
ment  of  a  witness  who  has  proved 
erse  to  the  party  who  calls  him. 
ictfi  that  a  '*  party  producing  a 
be  allowed  to  impeach  his  credit  hy 

of  had  oharacter ;  but  he  may,  in 
ihall,  in  the  opinion  of  the  judge, 
atradiot  T^im  by  other  oTidenoe,  or, 
judge,  prove  that  he  has  made  at 
ament  inconsiBtent  with  his  present 
efore  such  last-mentioned  proof  can 
tnimstftDoeB  of  the  supposed  state- 
)  designate  the  particular  occasion, 
ed  to  the  witness,  and  he  must  be 
not  he  has  made  such  statement." 
E>arty  may  hare  the  benefit  of  this 
ice  of  the  witness  must  not  only  be 

hostile  to  the  party  who  calls  him. 
lie  judge  must  hold  not  only  that 
B  evidence  is  unfavourable  to  the 
he  witness,  but  that  the  mode  and 

evidence  is  given  indicate  that  the 
lile  feeling  towards  the  party  who 
iieving  the  witness  to  be  friendly  (J). 


I 
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The  two  statements  need  not  be  directly  oonba- 
dictory  (A).  This  provision,  by  sect  103  of  ihe 
same  aot,  extends  to  every  civil  oonrt  in  England 
and  Ireland :  and  by  the  Criminal  Evidence  and 
Practice  Amendment  Act,  1865,  a  similar  enactment 

{  is  made  as  to  criminal  oases  (/). 

When  a  priisoner  calls  a  witness  who  criminateB 
another  prisoner,  the  latter  has  a  right  to  croa»- 
examine;    but    it  is  doubtful  whether  the  latter 

j  has  such  a  right  when  the  evidence  is  not  crmd- 

'  natory  {m). 


THE  CROSS- EXAMINATION. 


When  a  witness  has  been  examined  in  chief  by 
the  party  who  calls  him,  the  opposite  pariy,  cr  his 
counsel,  has  a  right  to  cross-examine  him.  This 
right  is  discretionary,  and  when  the  examination  in 
chief  has  resulted  in  clear,  conclusive,  or  unimpeaoh- 
able  evidence,  it  will  be  prudent  for  the  advene 
party  not  to  claim  his  privilege ;  for  cross-examina- 
tion in  such  a  case,  instead  of  weakening  the  evi- 
dence, generally  strengthens  and  confirms  it  So, 
where  the  adverse  party  does  not  dispute  the  trath 
of  his  opponent's  case,  but  relies  on  a  justification  or 
an  excuse,  he  will  not  think  it  desirable,  generally, 
to  cross-examine  a  witness. 


(k)  Jackson  v.  I^omaaon,  1  B.  &  S.  745. 
(/)  28  &  29  Viot.  c.  IS,  B.  3. 
(m)  S.  T.  JBurdett,  Dears.  431. 
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iject  of  the  examination  in  chief  is  to  lay 
erial  evidence  of  a  oaae  hefore  the  ooiirt, 
it  of  croBB-examination  is  to  impeach  the 
redibilify,  and  general  value,  of  that  evi- 
ift,  detect,  and  expose  discrepancies,  or  to 
eesed  facte,  Thioh  weaken  or  qualify  Qie 
examining  party,  and  support  the  case  of 
lamining  party.  It  is  therefore,  gene- 
Le  that  on  cross-examination  an  adverse 
r  he  asked  leading  questions  (n). 
3n  for  excluding  leading  questions  on  the 
a  in  chief,  on  which  the  witness  is  gene- 
rable  to  the  examiner,  does  not  usually 
OSS-examination,  on  which  the  witness  is 
|r  h(»tile  to  the  cross-examiner.  Accord- 
-ces-exanunation,  a  witness  may  he  asked 
rords  as  to  the  truth  or  falsehood  of  a 
)h  bears  substantially  on  the  issue.     Thus, 

goods,  '^ben  the  defence  is  an  unexpired 
lit,  a  witness  who  proves  the  sale  and  the 

properly  be  asked  in  chief  whether  he  sold 
'  description  of  goods  to  the  defendant  at 
irice,  and  for  present  payment;  but  he 
sked  separately  whether  he  sold  any  goods 
if  so,  what  they  were,  and  what  were  the 
layment.  On  the  other  hand,  in  oross- 
a  he  may  be  asked  about  the  goods  specifi- 
by  name,  and  whether  it  was  not  under- 
)en  the  parties  that  the  purchaser  was  to 
ifio  time,  such  as  a  year,  of  credit ;  but  the 

W  Jf.  T.  Bardy,  H  How.  St.  Tr.  755. 
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rule  under  coiisideration  appears  to  be,  and  is  prac- 
tically, subject  to  the  restriction  that  a  witness,  even 
on  cross-examination,  can  be  asked  leading  questions 
only  if  he  is,  or  appear  to  be,  adverse  to  the  crosf- 
examiner;  and  where  the  witness  appears  to  lie 
favourable  to  him,  the  court  will  sometimes,  uid  evan 
frequently,  not  su£Eer  even  a  cross-examiner  to  l«ad 
his  opponent's  witness.  Thus,  on  Hardy's  trial,  a 
witness  for  the  prosecution,  on  evincing  a  favourable 
disposition  towcuxls  the  prisoner,  was  asked  by  his 
I  counsel  whether,  at  a  meeting,  certain  persons  had  not 

used  certain  specified  expressions  which,  if  uttered, 
would  have  been  favourable  to  the  defence ;  but  the 
court  held  that  in  such  a  case  coimsel  oould  not  put 
words  into  the  witness's  mouth;  and  Buller,  J.,  said: 
''  You  may  lead  a  witness  upon  a  cross-examination  to 
bring  him  directly  to  the  point  as  to  the  answer;  but 
you  cannot  go  the  length  of  putting  into  the  witnefls's 
mouth  the  very  words  which  he  is  to  echo  back 
again"  (<?). 

In  examining  in  chief,  the  object  of  the  party 
should  be  to  elicit  from  the  witness  all  the  mateirial 
facts  which  he  is  called  to  prove,  and  to  take  especial 
care  that  the  witness  does  not  stand  down  before  the 
latter  has  proved  that  part  of  the  case  which  he  is 
expected  to  prove.  Generally,  it  is  desirable  and 
proper  to  ask  him  only  such  questions  as  will  confine 
him  to  the  matter  in  issue,  and  such  as  will  elidt  lus 
own  personal  and  independent  account  of  it.  UnlesB 
he  deviates  into  hearsay  or  other  inadmissible  kinds 

(o)  24  How.  St.  Tr.  659. 
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unless  he  rambles  into  utterly  irrele- 
:  ia  always  the  right,  as  it  is  generally 
>iirBe  not  to  interrupt  a  'witoesB  vhen 
a  in  chief.  If  he  is  hostile  or  dis- 
stringent  style  of  examination  may  be 
f  he  is  favourable,  or  even  adverse, 
party  will  seldom  lose  anything  by 
aess  to  give  his  own  iingarbled  version 
ice ;  and  such  a  goutbo  will  always  be 
ry  to  the  court,  and  most  conducive 
nation  of  justice.  In  criminal  oases, 
■e  a  prisoner  is  not  defended,  it  is  the 
probably  the  duty,  of  a  prosecuting 
a  witness  questions  which  are  favonr- 
jject  to  the  prisoner ;  for  the  duty  of 
counsel  is  to  lay  all  material  evidence 
ore  the  court,  and  not  to  press  for  a 
1  all  such  oases,  and  in  crose-ezamina- 
I  examination  in  chief,  the  oourt  will 
tretion  as  to  how  far  it  is  desirable  and 
.  the  ends  of  justice  to  allow  a  question 
i  leading  form.  It  has  been  stated, 
Uderson,  B.,  that  the  right  to  lead  on 
ion  exists  whether  the  witness  be 
lot  (p). 

de  is  allowed  as  to  the  questions  which 
rmitted  and  entitled  te  ask  on  cross- 
ind  he  will  seldom  be  stopped  by  the 
le  question  is  manifestly  irrelevant  to 

)  Paria-  v.  Mom,  7  C.  4  P.  408. 
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the  case,  and  calonlated  neither  to  qaalify  the  exami- 
nation in  chief  nor  to  impeach  the  credit  of  the  wit- 
ness.   It  is  manifest  that  qaestions,  which  would  he 
olearly  irrelevant  on  the  examination  in  chief,  may  he 
of  the  higi^est  importance  when  asked  on  croaB-exaiiii- 
nation.     Q-enerally  speakings  in  eross-exanunation  a 
witness  may  be  asked  any  question,  the  answer  to 
which  may  have  a  tendency  to  affect  his  credit;  hot 
he  will  not  always  be  obliged  to  answer  sach  ques- 
tions; and,  generally,  he  may  be  asked  qnestions 
which  affect  his  veracity  or  his  memory,  sach  as, 
whether  he  has  been  convicted  on  a  trial  on  a  criminal 
charge ;  whether  he  is  a  relation,  or  intimate  friend, 
or  under  any  special  obligation,  to  the  party  who  caDs 
him ;  whether  he  is  not  identified  or  connected  with 
him  in  interest ;  whether  he  has  not  been  on  teims 
of  enmity  with  the  adverse  party ;  and  whether  his 
memory  is  not  defective  generally,  or  as  to  the  par- 
ticular transaction.    Such  questions  are  within  the 
circumference  of  the  issue,  although  not  within  thai 
inner  circle  to  which  the  examination  in  chief  iM 
oonfined. 

By  the  R.  S.  C.  1883,  Order  36, r.  38,  "The  judge 
may  in  all  cases  disallow  any  questions  put  in  cross- 
examination  of  any  party  or  other  witness  whioh 
may  appear  to  him  to  be  vexatious,  and  not  relevant 
to  any  matter  proper  to  be  inquired  into  in  the  cause 
or  matter."  This  provision  was  new ;  but  the  oouit 
had  always  power  to  stop  a  rambling,  proUz,  or 
irrelevant  cross-examination.  Where  the  questions 
appear  to    be    irrelevant,  but    the  cross-examiner 
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3  to  show  that  tbej  are  material,  they  vill 
allowed  (>■). 

I7  speaking,  a  oross-examinatioii  vill  be 
Tant  where  it  tends  neitier  to  oontradiot  nor 

the  result  of  the  examination  in  chief,  nor 
1  the  credit  of  the  witness.  It  is  also  irrele- 
vil  proceedings,  when  it  is  sought  to  infer 

a  party  from  his  dealings  with  a  third 
hnB,  in  an  action  lor  a  nuisanoe,  the  de- 
witness  cannot  be  asked  on  cross-ezamina- 
ler  oompensatioQ  for  a  similar  nuisance  has 
mi  by  the  defendant  to  a  third  person  in 
position  as  the  plaintiff  (a).  So,  e^idenoe 
)de  in  which  a  party  has  oontracted  with 
ies  is  no  evidenoe  of  the  mode  in  whioh  he 

with  the  adverse  party  in  a  similar  trans- 
id  the  latter  cannot  ask  a  witness  on  oross- 
3n  as  to  the  terms  on  whioh  the  party  oon- 
th  suoh  third  parties  (/) .     Again,  a  witness 

asked  as  to  the  statement  or  admissioD  of 
srson  to  show  that  a  Kability  belongs  to 
1  person,  and  not  to  the  party  charged, 
vidence^would  be  hearsay  (u)  ;  bat  he  may 
rhether  suoh  a  third  person  is  not  the  per- 
om  a  credit  was  given,  or  who  was  dealt 
e  party  coiginally  liable,  and  it  seems  that 
e  asked  suoh  a  question  as  the  foregoing, 
>  test  his  memory  or  credibility  (t), 

■)  Eaigh  T.  Bekher,  7  C.  &  P.  389. 
)  Termmii  t.  HamiUoa,  7C.  tT.  122. 
)  SitUingiiim  t.  Mtad,  4  C.  B.,  N.  8.  SSB. 
1]  WaiU  T.  £fOM,  6  U.  ft  a.  IIMT. 
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If  a  witness  after  being  sworn  is  not  examined  ia 
chief  y  the  counsel  of  the  other  party  has  a  right  to 
cross-examine,  unless  the  witness  has  been  called 
under  a  mistake,  e.  g.y  under  the  mistaken  idea  that 
he  knew  something  of  the  transaction  he  was  oallel 
to  prove,  when  in  fact  he  knew  nothing  (tr). 


IMPEACHING  THE  CHARACTER  OF  A  WITNESS. 

In  order  to  impeach  the  character  of  a  witness, 
he  may  be  asked  on  cross-examination  whether  he 
has  committed  anj  crime,  or  been  guilty  of  other 
immoral  conduct;  but  generally,  if  he  answers  in  the 
negative,  the  fact  cannot  be  proved  by  the  (aroes- 
examiner  unless  it  be  material  to  the  issue.  In  other 
cases  the  answer  of  the  witness  is  conclusive  [x). 
Generally,  evidence  of  bad  character  cannot  be 
given ;  but  an  exception  to  tins  general  rule  in 
civil  proceedings  was  instituted  by  tiie  Common 
Law  Procedure  Act,  1854,  which  enacted  that  "a 
witness  in  any  cause  may  be  questioned  as  to  whether 
he  has  been  convicted  of  any  felony  or  misde- 
meanor ;  and  upon  being  so  questioned,  if  he  either 
denies  the  fact  or  refuses  to  answer,  it  shall  be  lawful 
for  the  opposite  party  to  prove  such  conviction ;  and 
a  certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and 
conviction  for  such  offence,  purporting  to  be  signed 

{w)  Wood  Y.  Maekinson^  2  Moody  &  Rob.  273. 
{x)  Feret  v.  Hilly  16  C.  B.  207. 
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-k  of  the  ooart,  or  other  offioer  hB^ing  the 
tiie  TOOords  of  the  court  where  the  offender 
oted,  or  by  the  deputy  of  such  clerk  or 
r  which  certificate  a  fee  of  five  shillings 
re  shall  be  demanded  or  taken),  ehall  upon 
le  identity  of  the  person  be  snffioient  evi- 
he  said  conTiction,  without  proof  of  the 
}r  official  character  of  the  person  appearing 
gned  the  same  "  (j/).  This  provision  has 
ided  to  arimiual  trials  by  the  Criminal 
and  Practice  Amendment  Act,  1865  (z). 
n  held  that  under  the  above  quoted  pro- 
arty  to  a  cause,  who  gives  evidenoe  on  his 
I,  may  be  asked  in  oroes-ezaminatioQ  if  he 
been  convicted  of  any  felony  or  misd&- 
ind  that  if  he  denies  or  refuses  to  answer, 
te  party  may  prove  the  conviction,  although 
f  the  conviction  may  he  altogether  irrele- 
)  matter  in  issue  in  the  cause  (a). 
tness  is  asked  on  cross-examination  whe- 
er  mode  a  former  verbal  statement,  as  to 
inneoted  with  the  issue,  difEerent  to  that 
has  made  at  the  trial,  and  if  he  answers 
^tive,  evidence  may  be  given  that  he  has 
I  a  former  statement ;  but  it  is  necessary 
undation  for  such  evidence  by  first  stating 
aess  oil  the  circumstances  under  which  he 
1  to  have  made  such  a  former  and  contra- 


(y)  17A18  Vkt  0.  125,8.26. 

(:)  28  &  20  Tict.  o.  18,  a.  e. 

(a)  WardT.  SiitflM,  49  L.  J.,  C.  P.  897. 
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diotory  statement,  in  order  that  he  may  have  an 
opportunity  of  refreshing  his  memory,  and  explain- 
ing the  diflorepanoy  {b).  In  the  words  of  Aldeir- 
Bon,  B.,  ^'  a  witness  may  be  asked  any  questicHi 
which,  if  answered,  would  qualify  or  oontradict 
some  previous  part  of  that  witness's  testimony,  given 
on  the  trial  of  the  issue,  and,  if  that  question  is  put 
to  him  and  answered,  the  opposite  party  may  then 

oontradict  him You  may  ask  him  any 

question  material  to  the  issue,  and  if  he  deoieB  it 
you  may  prove  that  fact,  as  you  are  at  liberty  to 
prove  any  fact  material  to  the  issue  "  (c).    This  prin- 
ciple has  also  been  extended  by  the  Common  Law 
FjTOcedure  Act,  1854,  s.  23,  and  the  Criminal  Evi- 
dence and  Practice   Amendment  Act,  1865,  s.  4, 
which  enact  that,  ^^  if  a  witness  upon  cross-ezaminar 
tion  as  to  a  former  statement  made  by  him,  relative 
to  the  subject-matter  of  the  cause,  and  inconsist^t 
with  his  present  testimony,  does  not  distinctly  admit 
that  he  has  made  such  statement,  proof  may  be 
given  that  he  did  in  fact  make  it ;  but,  before  sack 
proof  can  be  given,  the  drcimistanoes  of  the  sup- 
posed statement,  sufficient  to  designate  the  particalar 
occasion,  must  be  mentioned  to  the  witness,  and  he 
must  be  asked  whether  or  not  he  has  made  snob 
statement."    A  witness  may  be  recalled  for  the  pur- 
pose of  proving  an  inconsistent  statement  made  by  s 
subsequent  witness  {d). 


{b)  Crowley  v.  i^#,  7  C.  &  P.  791. 
(e)  AH.'Gm,  y.  mteheock,  1  £x.  102. 
(d)  8yk9$  Y.  Saig,  44  L.  T.,  N.  S.  67. 
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BB,  where  a  witaesB  is  asked  on  oross- 
questioii  which  is  not  mattorial  to  the 
of  the  case,  and  which  is  intended 
woh'  his  veracity,  it  was  long  doubted, 
luhtfol  in  some  measuie,  how  far  evi- 
given  to  contradict  an  answer  to  Buoh 
Ltter.  There  are  aathorities  both  ways; 
n  doctrine  appears  to  be  that,  although 
cannot  be  received  to  disprove  a  etate- 
ritnesB  as  to  an  irrelevant  faot,  it  may 
ime  oases  to  contradict  an  answer  to  a 
ti  tends  to  impeach  his  general  veracity, 
sought  to  impeach  the  veracity  of  a 
Qoe  cannot  be  given  of  any  particular 
ood  or  dishonesty,  beoauee  it  is  pre- 
,  witness  does  not  attend  prepared  to 
tar  charges  nor  to  justify  tbe  whole 
etaila  of  his  private  life.  A  witness, 
)  is  called,  as  is  allowable,  to  impeach 
)f  another  witness,  cannot  be  asked  as 
acts  in  the  life  of  the  impeached  wit- 
lerally  only  whether  he  would  beheve 
th  (e) .  In  such  a  case  the  party  calling 
1  witness  may  re-establish  his  character 
uesses  to  hia  general  good  character  (/). 
ly  be  put  to  a  witness  which  have  a 
sy  to  show  that  he  is  not  impartial,  and 
lay  be  contradicted  by  other  witnesses ; 

kHN,  4  C.  ft  P.  392 ;  £.  T.  Jrvwn,  36  L.  J.,  U.  C. 
:  Lar4  AngUma,  17  How.  St.  Tr.  1130. 
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and  therefore  a  witness  may  be  asked  if  lie  has 
accepted  a  bribe,  and  if  he  denies  it  the  aooeptanoe 
of  the  bribe  may  be  proved  aliunde  {g) ;  but  if  he  is 
asked  whether  he  has  said  that  he  has  been  offer^  a 
bribe,  and  he  denies  it,  eyidenoe  to  contradict  him  is 
inadmissible  (A). 

When  it  is  proposed  to  contradict  a  former  state- 
ment in  writing  by  a  witness,  the  existing  rule  under 
the  Common  Law  Procedure  Act,  1854,  s.  24,  for 
courts  of  civil  judicature,  and  under  the  Criminal 
Evidence  and  Practice  Amendment  Act,  1865,  s.  5, 
for  criminal  courts,  is  the  following:  "A  witness 
may  be  cross-examined  as  to  previous  statem^ts 
made  by  him  in  writing,  or  reduced  into  writing, 
relative  to  the  subject-matter  of  the  cause,  without 
such  writing  being  shown  to  him;  but  if  it  is  intended 
to  contradict  such  witness  by  the  writing,  his  atten- 
tion must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  wtdoh 
are  to  be  used  for  the  purpose  of  contradicting  him; 
provided  always,  that  it  shall  be  competent  for  the 
judge,  at  any  time  during  the  trial,  to  require  the 
production  of  the  writing  for  his  inspection,  and  he 
may  thereupon  make  such  use  of  it  for  the  purpose 
of  the  trial  as  he  shall  think  fit "  (i). 

In  criminal  cases,  where  a  prisoner  calls  witnesses 
only  to  character,  it  is  not  usual  for  the  prosecuting 
counsel  to  cross-examine  them,  although  strictly  he 


{S)  See  J2.  y.  Langhom,  7  Hoir.  St.  Tr.  446. 
(A)  AU,'Gm,  Y.  mteheoeh,  1  Ex.  91. 
(i)  SeeiXv^Y.  Outeley,  1  H.  &N.  1. 
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it  to  do  SO,  and  he  may  adduce  evidence 
ih  eTidecoe  of  good  character  (k). 


TUB   RE-BXAMINATIOV. 

be  cross-examination  of  the  witness  is 
(he  partj  who  called  him  has  the  right  to 

him  OD  all  matters  arising  out  of  the 
nation,  for  the  purpose  of  reconciling  any 
ee  that  may  exist  hetween  the  evidence 
mination  in  chief,   and  that   which  has 

on  cross-examination,  or  for  the  purpose 
s^,  or  diminishing,  any  suspicion  that  the 
ination  may  have  cast  on  the  evidence  in 
the  re-examining  counsel  cannot  ask  the 
to  new  matter ;  or,  in  other  words,  the 
rhioh  may  be  asked  must  he  exclusively 
connected  with,  and  arise  out  of,  the  ctoss- 
n  ;  and  no  questions  can  he  asked  on  re- 
n  tending  to  introduce  new  evidence  which 
re  been  given  on  the  examination  in 
Thus,  in  The  Queen's  Case,  Lord  Tenter- 
liveriog  the  judgment  of  the  court,  said : 
that  counsel  has  a  right  upon  re-exami- 
ask  all  questions  which  may  be  proper  to 
an  explanation  of  the  sense  and  meaning 
pressions  used  hy  the  witness  on  oross- 
D,  if  they  be  in  themselves  doubtful, 

(A)  S.  T.  Souitm,  L.  k  C.  G20. 
(/}  Qutm't  Ow,  2  B.  *  B.  297. 
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and  also  of  the  motive  by  wliich  Uie  witness  ma 
induced  to  use  those  expressions ;  but  I  think  he  has 
no  right  to  go  further,  and  to  introduce  matter  new 
in  itself,  and  not  wanted  for  the  purpose  of  explaining 
either  the  expressions  or  the  motives  of  the  witness." 
It  is  therefore  held  that  a  witness  who  has  been 
'1  cross-examined  as  to  a  conversation  with  a  paity, 

I  cannot  be  re-examined  as  to  parts  of  the  conversation 

I  not  connected  with  the  portion  to  which  the  croas- 

examination  referred  (m) ;  but  where  a  party  has 
omitted  to  put  a  question  on  the  examination  in 
chief,  a  judge  will  usually  put  it,  if  requested  to  do 
so  by  counsel.  The  judge  has  also  a  discretionaiy 
power  to  recall  a  witness  at  any  time  for  the  poipose 
of  putting  a  question  to  him.  The  re-examination 
practically  closes  the  examination  of  a  witness ;  al- 
though occasionally  witnesses  are  called  to  justify 
the  character  of  an  impeached  witness,  or  to  impeach 
the  character  of  an  impeaching  witness. 

The  party  who  calls  a  witness,  or  who  produces 
any  kind  of  evidence,  gives  the  adverse  party  the 
:  right  of  reply,   and  he  will  have  no  right  to  re- 

examine a  witness  if  the  adverse  party  declines  to 
cross-examine.  In  civil  proceedings,  counsel  or  » 
party  has  a  right  to  s\mi  up  the  evidence  of  the 
witnesses  whenever  there  would  not  otherwise  he  a 
right  of  reply.  This  is  now  the  practice  under  the 
Common  Law  Procedure  Act,  1854,  the  eighteenth 
section  of  which  enacts  that — "  Upon  the  trial  of 


(m)  Frinee  v.  Samo,  7  A.  &  £.  627. 
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nddresees  to  the  jury  shall  be  regulated 
Dhe  party  who  begins,  or  his  oounael, 
ed,  in  the  event  of  his  opponent  not 
t  the  close  of  the  ease  of  the  party  who 
ention  to  adduce  evidence,  to  address 
loond  time  at  the  close  of  the  case, 
le  of  Bomming  up  the  evidence;  and 
the  other  side,  or  his  counsel,  shall  be 
an  the  case,  and  also  to  sum  up  the 
y ;  and  the  right  to  reply  shall  be  the 
esent."  Under  this  section,  when  the 
lat  there  is  no  evidence  to  go  to  the 
tas  no  right  to  sum  up  (n) ;  and  unless, 
>f  the  plaintiff's  case,  the  defendant 
intention  to  adduce  evidence,  it  seems 
lie  right  to  do  so  (o), 
the  Criminal  Evidence  and  Practice 
Let,  1865  (p),  regulates  the  procedure 
for  felony  or  misdemeanor,  as  fol- 
ly prisoner  or  prisoners,  defendant  or 
lall  be  defended  by  counsel  (j),  but 
it  shall  be  the  duty  of  the  presiding 
jlose  of  the  case  for  the  prosecution,  to 
el  for  each  prisoner  or  defendant  so 
jounsel,  whether  he  or  they  intend  to 
ce,  and  in  the  event  of  none  of  them 

xcnim,  llEi.  2U. 

a,  B.,  Sorbs  ^-  Ouulei/,  1  H.  £  N.  3. 

t.  0.  18. 

includes  "nttomejs"  in  wH  cases  irhera  attor- 

by  Isir  OF  hy  tlie  practice  of  anj  oonrt  to  appear 
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ihereapon  annoimcing  his  intentioii  to  adduce  evi- 
denoe,  the  counflel  for  the  prosecution  shall  be  allowed 
to  address  the  jury  a  second  time  in  support  of  bis 
case,  for  the  purpose  of  Bumming  up  the  evidence 
against  such  prisoner  or  piisoners,  defendant  or  de- 
fendants; and  upon  eveiy  trial  for  felony  or  mis- 
demeanor, whether  the  prisoners  or  defendants,  or 
any  of  them,  shall  he  defended  by  counsel  or  not, 
each  or  eyery  such  prisoner  or  defendant,  or  his  or 
their  counsel  respectively,  shall  be  allowed,  if  he  or 
they  shall  think  fit,  to  open  his  or  their  cases  respec- 
tively ;  and  after  the  conclusion  of  such  opening  or 
of  all  such  openings,  if  more  than  one,  such  prisoner 
or  prisoners,  or  defendant  or  defendants,  or  thdr 
counsel,  shall  be  entitied  to  examine  such  witneases 
as  he  or  they  may  think  fit,  and  when  all  the  evidence 
is  concluded,  to  sum  up  the  evidence  respectivdy; 
and  the  right  of  reply,  and  practice  and  course  of 
proceedings,  save  as  hereby  altered,  shall  be  as  at 
present." 

It  may  be  noticed  before  concluding  this  chapter, 
that  no  action  will  lie  against  a  witness  for  what  he 
says  or  does  in  giving  evidence  before  a  court  of 
justice ;  public  policy  requiring  that  witnesses  should 
give  their  testimony  free  from  any  fear  of  being 
harassed  by  an  action  on  an  allegation,  whether  tne 
or  false,  that  they  acted  from  malice  (r).  This  pii- 
vilege  has  been  held  to  extend  to  a  witness  com- 
pellable and  required  to  attend  and  give  evidenoe 


(r)  Seanum  v.  Netherclifi,  L.  B.,  2  C.  P.  D.  5S ;  46  L.  J.,  0.  P. 
128 ;  25  W.  R.  159. 
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Hitoiy  court  of  inquiry,  held  under  the 
3gulatioDB(«),  and  to  a  witnraa  examined 
eJeot  Committee  of  the  House  of  Com- 
Now  by  the  Witnesses  (Fahlio  Inquiries) 
Act,  1892  (m),  8.  2 ;  "Every  person  who 
ly  of  the  following  acts,  that  is  to  say, 
ins,  or  in  any  way  punishes,  damnifies,  or 

attempts  to  punish,  damnify,  or  injure 
1  for  having  given  evidence  upon  any 
on  account  of  the  evidence  which  he  has 
1  any  such  inquiry,  shall,  unless  such 
IS  pven  in  bad  faith,  be  guilty  of  a  mis- 
utd  be  liable  upon  oouviotion  thereof  to  a 
penalty  of  one  hundred  pounds,  or  to  a 
imprisonment  of  three  months " ;  and  by 
3tion :  "  In  this  act  the  word  '  inquiry ' 
any  inquiry  held  under  the  authority  of 
Commission,  or  by  any  committee  of 
Lse  of  Parliament,  or  pursuant  to  any 
inthority,  whether  the   evidence  at  such 

or  is  not  given  on  oath,  but  shall  not 
r  inquiry  by  any  court  of  justice." 

man  says  before  he  enters,  or  after  he 
le  witness  box  is  not  privileged;  and  if 
n  in  the  witness  box  takes  advantage  of 
1  to  utter  something  having  no  reference 
le  (»  matter  of  inquiry,  in  order  to  assail 

I  T.  lord  BoMy,  L.  B.,  7E.  &  I.  744;  4S  L.  J., 
W.  K.  831. 

,  DimJuUii,  L.  B.,  6  4.  B.  D.  307 ;  fiO  L.  J.,  Q.  B 
I.  440. 
Yict.  0.  64. 
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t 


the  obaraoter  of  anoihery  as  if  lie  were  asked,  ''Were 
you  at  York  on  a  oertain  day  P "  and  he  were  to 
answer  "  Yes,  and  A.  B.  picked  my  pocket  there,"  it 
oertainly  might  well  be  said  in  such  a  ease  that  the 
statement  was  altogether  dehors  the  character  of 
witness,  and  not  within  the  pririlege  {x). 


{x)  Per  Ckxskbnm,  C.  J.,  Setntutn  v.  NetkercUftf  nbi  sap. 
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CHAPTER  m. 

THE  SUBSTANCE  OF  THE  ISSUE. 

It  is  enough  if  only  the  substance  of  the 
issue  is  proved. 

In  other  words,  a  party  will  have  sufficiently 
preyed  his  case  if  he  substantially  establishes  his 
allegations ;  and  he  will  not  be  prejudiced  by  failing 
to  prove  matter  which  is  unnecessary  to  support  his 
claim,  and  which  may  therefore  be  disregarded  as  sur- 
plusage. Generally  speaking,  allegations  which  are 
introductory  and  explanatory  may  be  treated  as  mat- 
ter of  mere  inducement,  and  consequently  as  surplus- 
age (a) ;  but  it  is  not  every  imnecessary  allegation 
which  may  be  treated  as  surplusage,  for  irrelevant 
matter  may  be  so  connected  and  incorporated  with 
essential  matter,  as  to  render  them  legally  insepa- 
rable; and  where  this  is  so  the  irrelevant  matter 
must  be  proved. 

If  words  which  are  without  meaning,  or  which 
have  been  introduced  by  mistake,  are  inserted  in 
pleadings,  they  can  be  struck  out  as  surplusage  at 
common  law  (6).  Thus,  in  tort  involving  a  claim  for 
a  sum  certain,  it  is  inunaterial  that  the  sum  due,  as 


(a)  BiekeiU  v.  Salway,  3  B.  &  Aid.  323. 
lb)  King  y.  Fippett^  1  T.  B.  235. 
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provedy  is  less  than  the  som  claimed;  but  where  & 
oontraot  is  set  out  by  the  plaintifE  in  his  pleadings 
he  oannot  recover,  unless  it  is  ooiiectly  stated ;  aid 
if  he  professes  to  set  out  a  title,  he  must  do  so  cor- 
rectly (o).  These  principles  are  best  iUustrated  \sf 
the  leading  case  of  Bristow  v.  Wright  ((f),  which  was 
an  action  by  a  landlord  against  shenffis,  for  taking 
in  execution  the  goods  of  his  tenant  without  paying 
a  year's  rent,  which  was  due  to  him;  and  the  dedara- 
|l  tion  stated  a  demise  for  a  year  on  reservation  of  a 

jl  rent  payable  quarterly ;  but  there  was  no  evidence  of 

the  times  of  payment.  It  was  urged  that  the  contract 
was  not  the  gist  of  the  action,  and  that  the  plaintiff 
was  entitled  to  a  verdict,  on  showing  that  a  year's 
rent  was  in  arrear;  but  the  court  directed  a  non- 
suit, and  Lord  Mansfield,  although  he  had  at  first 
thought  the  plaintiff's  case  established,  said:— ''I 
am  convinced  that  it  is  better  for  the  sake  of  justice 
that  the  strict  rule  should  in  this  case  prevail  I 
have  always  thought,  and  often  said,  that  the  rales 
j  of  pleading  are  founded  on  good  sense.    Their  objects 

are  precision  and  brevity.     It  is  easy  for  a  party  to 
state  his  cause  of  action.    If  it  is  foimded  on  a  deed, 
I  he  need  not  set  forth  more  than  that  part  which  is 

j  necessary  to  entitle  him  to  recover.     .     .    The  dis- 

tinction is  between  that  which  may  be  rejected  as 
j  surplusage,  and  what  cannot.     When  the  dedaratioa 

i  contains  impertinent  matter,  foreign  to  the  cause, 

and  which  the  master  on  a  reference  to  him  would 


{e)  Gwinnett  v.  PhiUips,  3  T.  B.  643. 
(i)  Doug.  665. 
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strike  out  (irrelevant  conyenants  for  instanoe) ,  that  will 
be  rejected  by  the  court,  and  need  not  be  proved. 
But  if  the  very  ground  of  the  action  is  misstated,  as 
where  you  undertake  to  recite  that  part  of  a  deed  on 
which  the  action  is  founded,  and  it  is  misrecited,  that 
will  be  fatal ;  for  then  the  case  declared  on  is  dif- 
ferent from  that  which  is  proved,  and  you  must 
recover  secundum  probata  et  allegata.  ...  In  the 
present  case  the  plaintiff  undertakes  to  state  the  lease, 
and  states  it  falsely."  This  doctrine  has  been  further 
stated  by  Lord  EUenborough : — "With  respect  to 
what  averments  are  necessary  to  be  proved,  I  take 
the  rule  to  be  that,  if  the  whole  of  an  averment  may 
be  struck  out  without  destroying  the  plaintiff's  right 
of  action,  it  is  not  necessary  to  prove  it,  but  other- 
wise if  the  whole  cannot  be  struck  out  without  get- 
ting rid  of  a  part  essential  to  the  cause  of  action,  for 
then,  though  the  averment  may  be  more  particular 
than  it  need  have  been,  the  whole  must  be  proved,  or 
the  plaintiff  cannot  recover  "  {e). 

A  plea  of  tender  is  proved  by  evidence  of  tender 
of  a  larger  sum  than  is  alleged  (/) ;  but  if  the  plain- 
tiff replies  that,  after  the  cause  of  action  accrued,  but 
before  tender,  he  demanded  the  sum,  a  demand 
of  the  precise  sum  tendered  must  be  proved  {g).  So, 
a  plea  of  payment  in  accord  and  satisfaction  is 
proved  by  proof  of  payment  of  a  sum  sufficient  to 
cover  the  plaintiff's  real  demand  (A). 


(e)  Williamton  v.  Allison,  2  East,  542. 
(/)  Dean  t.  James ,  4  B.  &  Ad.  546. 
{g)  Rivera  y.  Oriffilhs,  5  B.  &  Aid.  630. 
(A)  Faleon  y.  Benn,  2  Q.  B.  314. 
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In  Blander  it  is  enough  to  prove  the  matecifll 
words  on  tlie  record :  and  where  there  are  aeyenl 
actionable  words,  it  is  enough  to  prove  some  of 
them  {%) ;  but  it  is  not  enough  to  prove  merelj 
equivalent  words  (k). 

In  an  action  for  disturbing  the  plaintiff's  com- 
monable  rights  by  putting  cattle  on  the  land,  the 
defendant  pletuled  common  appurtenant,  and  the 
plaintiff  replied  that  all  the  said  cattle  were  not  com- 
monable, and  it  was  held  that  the  plea  was  supported 
by  proof  that  some  of  the  defendant's  cattle  on  the 
land  were  commonable,  and  that  the  plaintiff  could 
not  insist  on  a  surcharge  (7).  Where,  in  an  action  of 
trespass,  the  defendant  pleaded  a  licence  to  erect  and 
maintain  a  wall  on  the  locus  in  quo^  and  proved  a 
licence  to  erect  but  not  to  maintain,  the  verdict  was 
directed  against  him  (m). 

In  an  action  for  an  account,  it  is  only  necessary 
to  prove  that  the  defendant  is  an  accounting  party, 
without  any  evidence  as  to  the  items  of  the  ao- 
count  (n) ;  and  in  seeking  to  reopen  a  settled  account, 
proof  of  one  fraudulent  item  is  sufficient  to  entitle 
a  plaintiff  to  reopen  the  whole  account.  Where 
an  important  error  is  proved,  which  is  not  frauduleat, 
the  court  will  not  reopen  the  whole  account,  but  will 
give  leave  to  surcharge  and  falsify  (o). 

(t)  Compagnol  ▼.  Martin,  2  W.  Bl.  790. 
[k)  Per  Lawzenoe,  J.,  WiUianucn  y.  AUiwn^  2  East,  447. 
{t)  Broton  t.  Jenkint,  6  A.  &E.  911. 
(m)  AUxander  y.  Bmin,  4  Bing.  N.  C.  799. 
(«)  Law  T.  ffunteTf  1  Buss.  100. 

(o)  See  the  judgment  of  Jessel,  M.  B.,  Chihimg  t.  Kei^hk^f^ 
L.  B.,  9  Ch.  D.  547  ;  47  L.  J.  Ch.  46 ;  27  W.  B.  288. 
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The  powers  of  amendmeiit  of  tlie  pleadings  which 
ts  DOW  possess,  and  which  are  diBoUBsed  in 

chapter,  render  the  cjiiestion  now  under  con- 
a  of  far  less  importance  than  it  formerly  was. 
lie  that  it  is  enough  to  prove  the  substanoe 
me  holds  still  more  strongly  in  criminal  than 
oases.  Thus,  where  the  defendant  was  in- 
or  composing,  printing,  and  publishing  a 
i  only  publication  was  proved,  Ijord  EUen- 

said  that  this  warranted  a  oonviotion,  and 
■'  If  an  indictment  charges  that  a  defendant  . 

cansed  to  he  done,  a  particular  act,  it  is 

to   prove    either.      This    distinction    nms 

the  whole  of  the  criminal  law,  and  it  is 
y  enough  to  prove  so  much  of  the  indict- 

shows  that  the  defendant  has  oommitted 
ntive  crime  therein  specified"  (p),  80,  on 
tment  for  two  connected  felonies,  the  pri- 
ij  be  acquitted  of  one  and  convicted  of  the 
8,  where  he  is  chained  with  burglary  and 

he  may  be  acquitted  of  the  burglary  and 
I  of  the  stealing,  or  vice  ver»&  {q)  ;  and  on  a 
>f  murder,  he  may  be  convicted  of  man- 
r,  for  the  unlawful  killing  is  the  substance 
obarge,  and  the  malice  is  only  matt«r  of 
ion  (r).  So,  i£  a  prisoner  is  charged  with 
irith  a  dagger,  it  will  he  sufficient  if  the 

proved  a  killing  with  a  stick;  or  if  he 


(;i)  R.  T.  Hnnl,  2  Camp.  583. 

(j)  2  Hale,  P.  C.  302. 

(r)  Mackalliy'*  Ciae,  9  Rep.  6TS. 
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is  charged  with  killing  with  one  kind  of  poison, 
and  the  evidenoe  prove  a  killing  with  another.  If, 
however,  the  charge  is  one  of  killing  bj  poison, 
and  the  evidence  proves  death  by  a  weapon  or  a 
blow,  this  will  be  a  fatal  variance;  for  a  prisoner 
cannot  be  expected  to  be  prepared  with  evidenoe 
to  refute  a  charge  totally  distinct  from  that  whidi 
is  laid  in  the  indictment.  So,  where  A.  is  charged 
with  giving  a  mortcd  blow;  and  B.  and  G.  aze 
charged,  having  been  present,  with  aiding  and 
abetting ;  the  indictment  will  warrant  a  conviction, 
although  the  evidence  proves  B.  to  have  given  the 
blow,  and  A.  and  G.  to  have  been  present,  aiding 
and  abetting,  since  they  all  are  principals,  and  the 
blow  is  the  blow  of  them  all ;  but  if  two  are  charged 
as  principals,  and  one  appears  to  be  only  an  acoea- 
sory,  he  must  be  acquitted,  for  the  legal  offences  in 
this  case  are  different.  If  an  averment  is  essentially 
descriptive  of  the  substantial  charge,  it  must  be 
proved.  Thus,  on  an  indictment  for  stealing  live 
turkeys,  a  prisoner  cannot  be  convicted  of  stealing 
dead  turkeys  («) ;  and  on  an  indictment  for  obtain- 
ing money  or  goods  by  false  pretences,  the  pretence 
which  really  operated  on  the  prosecutor's  mind  must 
be  alleged  in  the  indictment  (t). 

See  further  on  this  point,  and  also  as  to  amend- 
ments in  criminal  cases,  infruj  Chapter  IV. 


(«)  S,  y.  Edwards,  B.  &  R.  497. 
(0  It,  V.  Bulmer,  L.  &  C,  476. 
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VABIAKCSa  AND  AM EHDHENT8. 

>  case  proved  must  be  substantially  the 
same  as  that  stated  on  the  record, 
len  this  rule  is  Tiolated,  the  party  on  whom  the 
n  of  proof  lies  must  sahmit  to  an  adverse 
on;  for  in  snob  a  case  there  is  a  variance 
en  the  matter  alleged  and  the  matter  proved. 
,  however,  the  operation  of  this  rule  was  found 
rh  great  hardship  in  its  original  shape,  several 
ee  have  been  passed  within  the  last  fifty  years, 
hioh,  praotioally,  almost  unlimited  powers  of 
dment  have  been  given  to  the  judges  whenever 
are  of  opinion  that  the  justioe  of  the  case 
res  it. 

rd  Tenterden's  Aot(a)  first  gave  to  judges  a 
tionary  power  of  amending  a  reoord  at  trial,  hut 
inhere  there  was  a  varianoe  between  the  reoord 
nitingB,  or  printed  matter,  adduced  in  evidence, 
s  foUowed  by  aie  3  &  4  WilL  4,  o.  42,  which, 
referring  in  the  preamble  to  the  previous  act, 
ded  the  privilege  of  amending  in  civil  cases  by 
g;  the  judges  power  of  amending  where  the 
ace  is  between  the  reoord  and  the  proof,  whether 

(a)  9  Q«o.  4,  0.  IS. 
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•written  or  oral,  of  civil  issues,  or  on  quo  tcarranio 
or  mandamus,  or  in  any  contract,  custom,  prescrip- 
tion, name,  or  other  matter,  in  any  particular  or 
particulars,  in  the  judgment  of  the  court  not  material 
to  the  merits  of  the  case.  Then  came  the  Common 
I  Law  Procedure  Act  of  1852,  which,  after  reciting 

that  "  the  power  of  amendment  now  vested  in  the 
courts  and  the  judges  thereof,  is  insufficient  io 
enable  them  to  prevent  the  failure  of  justice,  by 
reason  of  mistakes  and  objection  of  form,"  enacted 
that — "  It  shall  be  lawful  for  the  Superior  Courts  of 
Common  Law,  and  every  judge  thereof,  and  any 
judge  sitting  at  Nisi  Prius,  at  all  times  to  amend  aU 
defects  and  errors  in  any  proceeding  in  civil  causes, 
whether  there  is  anything  in  writing  to  amend  by 
or  not,  and  whether  the  defect  or  error  be  that  of 
the  party  applying  to  amend,  or  not ;  and  all  such 
amendments  may  be  made  without  costs,  and  upon 
such  terms  as  to  the  court  or  judge  may  seem  fit ; 
and  all  such  amendments  as  may  be  necessary  for 
the  purpose  of  determining  in  tlie  existing  suit  the 
real  question  in  controversy  between  the  parties, 
shall  be  so  made  "  {b). 

A  similar  provision,  in  nearly  the  same  word5,  is 
found  in  the  Common  Law  Procedure  Act,  1854, 
by  which  the  superior  courts  and  judges  sitting  at 
;  Nisi  Prius  are  empowered  "  at  all  times  to  amend  all 

'  defects  and  errors  in  any  proceedings  under  the  pro- 

visions of  this  act ;  "  and  it  is  also  directed  that  such 
I  amendments  "  as  may  be  necessary  for  the  purpose 

I 

1  {b)  15  &  16  Vict.  0.  76,  8.  222. 
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of  determining,  in  the  existing  suit,  the  real  question 
in  oontroversy  between  the  parties,  shall  be  so  made, 
if  duly  applied  for"  (c),  and  this  provision  is  repeated 
in  the  Common  Law  Procedure  Act,  1860  {d). 

The  rules  of  the  Court  of  Chancery  as  to  amend- 
ments of  pleadings  were  shortly  as  follows : — The 
plaintiff  might  obtain  an  order  as  of  course  to 
amend  his  bill  at  any  time  before  answer,  without 
notice  to  the  defendant.  He  might,  also,  within 
four  weeks  after  answer,  where  there  was  but  one,  or 
after  the  last  of  the  answers,  if  there  were  several, 
obtain  one  order  of  course  to  amend ;  but  in  all  other 
cases,  if  he  desired  to  amend  his  bOl  after  answer, 
he  must  obtain  a  special  order  to  amend  by  summons 
in  chambers,  the  application  being  supported  by 
affidavit.  After  the  evidence  was  closed,  no  new 
allegation  could  be  introduced  or  material  fact  put 
in  evidence  which  was  not  so  before.  Sometimes 
the  court,  at  the  hearing,  would  order  a  cause  to 
stand  over,  with  liberty  to  the  plaintiff  to  perfect  his 
case  by  amendment,  or  would  permit  the  prayer  of 
the  bill  to  be  amended  so  as  to  be  more  consistent 
with  the  case  as  stated.  A  plaintiff  was  not  per- 
mitted to  take  advantage  of  the  order  to  amend  to 
change  his  case  entirely  (^),  nor  to  strike  out  any 
portion  of  the  bill  so  as  to  occasion  costs  to  the 
defendant,  which  could  not  be  awarded  to  him  at 
the  hearing,  under  the  penalty  of  being  ordered  to 

{e}  17  &  18  Vict.  c.  125,  b.  96. 
{d)  23  &  24  Vict.  c.  126,  s.  36. 

(e)  Smith   y.    Smith,    Q-.   Ck>oper,    141 ;    of.   Allen  y.   Spring^ 
22  Beay.  615. 
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pay  Buoh  costs  when  taxed.  Nor  oould  he,  it  he 
had  no  title  to  maintain  the  suit  at  the  time  he  filed 
his  bill,  hut  acquired  one  subsequentlj,  introduce 
such  new  title  by  amendment  (/). 

An  answer  in  Chancery  being  put  in  on  oeith 
would  not  be  allowed  to  be  amended  unless  under 
exceptional  circumstances.  The  modem  piaoiice  was 
to  allow  a  supplemental  answer  to  be  put  in.  When 
there  was  a  clerical  error,  or  a  mistake  in  a  name,  or 
a  mistake  as  to  fact,  or  when  any  important  matter 
had  come  subsequently  to  the  knowledge  of  the 
defendant,  the  answer  has  been  allowed  to  he 
amended,  or  a  supplemental  one  put  in. 

For  the  present  practice  as  to  amendments  of 
pleadings  we  must  look  to  Order  28  of  the  R  S.  C. 
i  1883,  the   first  six  rules  of  which  Order  are  as 

'  follows : — 

!!  Eule  1.  ''  The  court  or  a  judge  may,  at  any  stage 

!  of  the  proceedings,  allow  either  party  to  alter  or  amend 

I  his  indorsement  or  pleadings,  in  such  manner  and  on 

such  terms  as  may  be  just,  and  all  such  amendments 
shall  be  made  as  may  be  necessary  for  the  purpose  of 
determining  the  real  questions  in  controversy  between 

I  Eule  2.  ^'  The  plaintiff  may,  without  any  leaTe, 

'  amend  his  statement  of  claim,  whether  indorsed  on 

the  writ  or  not,  once  at  any  time  before  the  expira- 
j  tion  of  the  time  limited  for  reply,  and  before  replying, 

or  where  no  defence  is  delivered,  at  any  time  before 

I  (/)  £van$  T.  JBaffshaw,  L.  B.,  5  Gh.  340 ;  39  L.  J.»  Gh.  145;  18 

W.  B.  667. 

i 
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the  expiration  of  four  weeks  from  the  appearance  of 
the  defendant  who  shall  have  last  appeared." 

Eule  3.  "  A  defendant  who  has  set  up  any  counter- 
claim or  set-off  may,  without  any  leave,  amend  such 
counter-claim  or  set-off  at  any  time  before  the  expira- 
tion of  the  time  allowed  him  for  answering  the  reply 
and  before  such  answer,  or  in  case  there  be  no  reply, 
Ihen  at  any  time  before  the  expiration  of  twenty- 
eight  days  from  defence." 

Kule  4.  "  "Where  any  party  has  amended  his 
pleading  under  either  of  the  last  two  preceding  rules, 
the  opposite  party  may,  within  eight  days  after  the 
delivery  to  him  of  the  amended  pleading,  apply  to 
the  court  or  a  judge  to  disallow  the  amendment,  or 
any  part  thereof,  and  the  court  or  judge  may,  if 
satisfied  that  the  justice  of  the  case  requires  it,  dis- 
allow the  same,  or  allow  it,  subject  to  such  terms  as 
to  ooets  or  otherwise  as  may  be  just." 

Kule  5.  "  Where  any  party  has  amended  his 
pleading  imder  Eule  2  or  3,  the  opposite  party  shall 
plead  to  the  amended  pleading,  or  amend  his  plead- 
ing, within  the  time  he  then  has  to  plead,  or  within 
eight  days  from  the  delivery  of  the  amendment, 
whichever  shall  last  expire,  and  in  case  the  opposite 
party  has  pleaded  before  the  delivery  of  the  amend- 
ment, and  does  not  plead  again,  or  amend  within 
the  time  above  mentioned,  he  shall  be  deemed  to  rely 
on  his  original  pleading  in  answer  to  such  amend- 
ment." 

Bute  6.  "  In  all  cases  not  provided  for  by  the 
preceding  rules  of  this  Order,  application  for  leave  to 
amend  may  be  made  by  either  party  to  the  court  or 


p. 
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a  judge,  or  to  the  judge  at  the  trial  of  the  action, 
and  such  amendment  may  be  allowed  upon  soch 

'  terms  as  to  costs  or  otherwise  as  may  be  just." 

The  Court  of  Appeal  has,  by  virtue  of  Order  58, 
rule  4,  the  same  powers  of  amendment  as  the  High 

I  Court. 

i  Under  these  provisions,  the  court  will  allow  any 

pleading  to  be  amended  at  any  stage  of  the  action, 

\  including  the  trial  or  hearing,  unless  the  amendment 

changes  the  whole  nature  of  the  action  {g),  or  unless 
the  party  applying  has  been  acting  maid  fidey  or  by 
his  blunder  has  done  some  injury  to  the  other  side 
which  cannot  be  compensated  by  costs  or  othe^ 

",  wise  (A).     The    case  of  Laird  v.   Briggs  (t)  is  an 

instructive  one  on  this  subject.  It  was  an  action 
to  restrain  the  removal  of  shingle  from,  and  the 
placing  of  bathing  machines  upon,  a  part  of  the 
foreshore  of  the  sea  at  M.,  the  plaintiff  daiming  to 
be  tenant  in  possession  of  the  locus  in  quo  under  a 
building  agreement  granted  to  him  by  the  lord  of  the 
manor,  who  was  tenant  for  lite  of  the  property.  By 
his  statement  of  defence,  the  defendant  set  up  a 
forty  years'  uninterrupted  user  and  enjoyment  of  the 

,  locits  in  quo  by  himself  and  his  predecessors  in  title 

for  the  purposes  complained  of,  and  denied  that  the 
plaintiff  was,  or  ever  had  been,  in  possession  of  the 


•  (^)  Newhy  Y.  Sharpe,  L.  R.,  8  Ch.  D.  39;  47  L.  J.,  (3i.  617; 
26  W.  R.  685. 

{h)  Per  Bramwell,  L.  J.,  TiUesUy  v.  Harper,  L.  R.,  10  Gh.  D- 
396 ;  48  L.  J.,  Ch.  496 ;  27  W.  R.  249  ;  cf,  SUttard  y.  3'ort4 
Metropolitan  Tramways  Co.,  Jj.  R.,  16  Q.  B.  D.  656;  55  L.  J.» 
Q.  B.  137 ;  64  L.  T.  35 ;  34  W.  R.  316. 

(0  L.  R.,  19  Ch.  D.  22. 
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foreshore  in  question,  "  save  subject  to  the  right  of 
the  defendant;"  the  defendant  oljdmed  by  para- 
graph 11  of  his  defence,  a  right  on  behalf  of  himself 
and  his  trustees,  who  were  entitled  to  an  estate  in  fee 
fiimple  in  possession  of  certain  property,  to  enter  upon 
the  foreshore  fronting  that  property,  and  to  place 
and  keep  bathing  machines  thereon,  and  to  carry 
away  therefrom  such  quantities  of  sand,  shingle  and 
chalk  as  might  be  necessary  for  the  purpose  of 
keeping  such  foreshore  in  order  for  the  purpose  of 
sea  bathing,  and  for  the  beneficial  enjoyment  of  the 
said  property.  At  the  trial  the  defendant  asked 
leave  to  amend  his  defence  by  striking  out  the  above- 
mentioned  words  between  inverted  conunas,  and  also 
by  making  the  claim  of  the  defendant  and  his 
trustees,  in  paragraph  11,  a  claim  "to  be  owners  of 
and  to  enter  upon  the  foreshore."  Fry,  J.,  refused 
both  amendments.  On  appeal,  the  court  held  that 
the  amendment  of  paragraph  11  was  rightly  refused, 
but  that  the  other  amendment  must  be  allowed. 
Brett,  L.  J.,  said,  "  I  think  the  decision  in  Neicby  v. 
Sharpe  {k)  is  a  strong  authority  against  the  second 
amendment  which  was  asked  for,  but  was  no  autho- 
rity against  the  first,  which,  I  think,  ought  to  have 
been  allowed."  The  court  is  bound  to  allow  any 
amendment  which  would  tend  to  the  determination 
of  the  real  question  in  controversy,  but  not  for  the 
purpose  of  enabling  a  purely  technical  objection  to 
be  raised  (/). 

{k)  L.  R.,  8  Ch.  D.  39  ;  47  L.  J.,  Ch.  617 ;  26  W.  B.  686. 
(V)  ColUtte  V.  Good,  L.  R.,  7  Ch.  D.  842 ;  47  L.  J.,  Ch.  370 ;  38  * 
L.  T.  604. 
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AMENDMENTS  IN  CRIMINAL  CASES. 

The  day  and  year  on  which  facts  are  stated  in  an 
indictment  to  have  occurred,  are  not  in  general  ma- 
terial :  and  the  facts  may  be  proved  to  have  occorred 
upon  any  other  day  previous  to  the  finding  of  the 
bill  by  the  grand  jury.  So  it  is  not  generally  neces- 
sary to  prove  the  offence  to  have  been  committed  at 
the  place  named  in  the  indictment,  but  it  is  enough 
to  show  that  it  was  committed  within  the  county,  or 
within  the  jurisdiction  of  the  court.  Such,  at  least, 
is  the  rule  where  the  offence  is  of  a  transitory  nature, 
e.g.y  in  murder,  larceny,  treason,  and  even,  it  ia  said, 
in  highway  robbery. 

If,  however,  time  or  place  are  of  the  essence  of  the 
offence,  they  must  be  strictly  proved.  Thus,  bur- 
glary may  be  proved  to  have  been  committed  on  any 
day  prior  to  that  which  is  charged  in  the  indictment ; 
but  it  must  be  proved  to  have  been  oonmiitted  be- 
tween the  hours  of  9  p.m.  and  6  a.in.  (m).  So, 
where  place  is  stated  as  matter  of  local  description, 
and  not  merely  as  venue,  a  variance  will  be  fatal  at 
common  law.  Thus,  on  indictments  for  burglaiy* 
housebreaking,  setting  fire  to  a  dweUing-house,  steal- 
ing from  a  dwelling-house,  place  is  of  the  essence  of 
the  offence,  and  must  be  proved ;  and,  on  an  indict- 
ment against  a  parish  for  not  repairing  a  road,  the 
part  of  the  road  out  of  repair  must  be  proved  to  be 
within  the  parish. 

When  there  is  a  material  variance  between  the 

(m)  24  &  25  Yiot  c.  96,  b.  1. 


VARIANCES  AND  AMENDMENTS. 


549 


offence  charged  and  the  offence  proved,  it  is  fatal 
unless  amended ;  but  if  the  variance  is  only  a  mat- 
ter of  value  or  aggravation,  and  does  not  vary  the 
species  of  the  charge,  the  variance  is,  in  many  cases, 
immaterial,  either  at  oommon  law  or  by  statute. 
Thus,  in  murder,  the  homicide  is  the  substance  of 
the  crime;  and  the  malice,  which  distinguishes  it 
from  manslaughter  and  justifiable  or  excusable  homi- 
cide, is  merely  matter  of  aggravation,  which  does  not 
vary  the  essence  of  the  charge,  and  cannot  mislead  a 
prisoner  in  his  defence ;  and  therefore,  on  an  indict- 
ment for  the  higher  offence,  he  may  be  convicted  of 
either  of  the  lower  offences.     So,  in  larceny,  it  is 
suflScient  to  prove  the  species  of  the  goods  stolen  to 
correspond  with  the  description  in  the  indictment, 
without  proving  the  amount  or  the  value  to  be  the 
same.     On  an  indictment  for  stealing  eight  pairs 
of  shoes  of  the  value  of  4/.,  two  waistcoats  of  the 
value  of  30«.,  and  three  coats  of  the  value  of  6/.,  it 
is  not  necessary,  in  either  case,  to  prove  the  value  of 
any  of  the  articles  to  be  more  than  nominal,  nor  to 
prove  the  number  of  the  goods  assigned  to  each 
species,  nor  the  accumulative  number  of  the  different 
species.    A  conviction  wiU  be  warranted  by  evidence 
that  any  one  article,  of  any  value,  of  any  one  distinct 
species,  has  been  stolen ;  but  a  prisoner  charged  with 
one  kind  of  felony  or  misdemeanor  cannot  be  con- 
victed of  another  kind  of  felony  or  misdemeanor; 
still  less,  when  he  is  indicted  for  a  felony,  can  he  be 
convicted  of  a  misdemeanor ;  nor  when  indicted  for 
a  misdemeanor  can  he  be   convicted  of  a  felony. 
Thus,  a  prisoner  charged  vnth  housebreaking  cannot 
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be  'convicted  of  burglary;  and  when  charged  with 
stealing  boots  or  a  coat,  he  cannot  be  found  guilty  of 
stealing  shoes  or  a  waistcoat.  So,  when  there  is  a 
variance  in  the  name  of  the  person  against  whom  the 
offence  is  committed,  it  is  fatal  at  common  law,  unless 
the  name  be  idem  sonans. 

Although  the  variances  which  are  fatal  at  first 
sight,  in  criminal  cases,  are  still  numberless^  prac- 
tically their  amount  is  reduced  to  a  very  narrow 
compass  by  the  extensive  powers  of  amendment  which 
by  different  statutes,  as  in  civil  cases,  have  been  vested 
in  the  judge  at  trial.     The  most  recent  one,  and  the 
only  one  which  need  be  considered  here,  as  it  virtually 
includes  many  which  preceded  it,  is  the  14  &  15  Vict 
0. 100,  which,  after  reciting  that  "offenders  frequently 
escape  conviction  on  their  trials  by  reason  of  the 
technical  strictness  of  criminal  proceedings  in  matters 
not  material  to  the  merits  of  the  case;  and  that 
such  technical  strictness  may  safely  be  relaxed  in 
many  instances,  so  as  to  insure  the  punishment  of 
the  guilty,  without  depriving  the  accused  of  any  just 
means  of  defence ;  and  that  a  failure  of  justice  often 
takes  place  on  the  trial  of  persons  charged  with  felony 
and  misdemeanor  by  reason  of  variances  between  the 
statement  in  the  indictment  on  which  the  trial  is  had 
and  the  proof  of  names,  dates,  matters  and  dicum- 
stances  therein  mentioned  not  material  to  the  merits 
of  -the  case,  and  by  the  misstatement  whereof  the 
person  on  trial  cannot  have  been  prejudiced  in  his 
own  defence,*' — enacts  as  follows : — Sect.  1,  "  From 
and  after  the  coming  of  this  act  into  operation, 
whenever,  on  the  trial  of  any  indictment  for  any 
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felony  or  misdemeanor,  there  shall  appear  to  be  any 
yajTiance   between  the  statement  in  name  of  any 
county,  riding,  division,  city,  borough,  town  corpo- 
rate, parish,  township  or  place  mentioned  or  described 
in  any  such  indictment ;  or  in  the  name  or  descrip- 
tion of  any  person  or  persons,  or  body  politic  or  cor- 
porate, thereiu  stated  or  alleged  to  be  the  owner  or 
owners  of  any  property,  real  or  personal,  which  shall 
form  the  subject  of  any  offence  charged  therein ;  or 
in  the  name  or  description  of  any  person  or  persons, 
body  politic  or  corporate,  therein  stated  or  alleged  to 
be  injinred  or  damaged,  or  intended  to  be  injured 
or  damaged  by  the  commission  of  such  offence ;  or 
in  the  Christian  name  or  surname,  or  both  Christian 
name  and  surname,  or  other  description  whatsoever, 
of  any  person  or  persons  whomsoever ;  or  in  the  name 
or  description  of  any  matter  or  thing  whatsoever 
therein  named  or  described ;  or  in  the  ownership  of 
any  property  named  or  described  therein;  it  shall 
and  may  be  lawful  for  the  court,  before  which  the 
trial  shall  be  had,  if  it  shall  consider  such  variance 
not  material  to  the  merits  of  the  case,  and  that  the 
defendant  cannot  be  prejudiced  thereby  in  his  defence 
on  such  merits,  to  order  such  indictment  to  be  amended 
according  to  the  proof,  by  some  oflBicer  of  the  court, 
or  other  person,  both  in  that  part  of  the  indictment 
wherein  such  variance  occurs,  and  in  every  other  part 
of  the  indictment  which  it  may  become  necessary  to 
amend ;  on  such  terms  as  to  postponing  the  trial,  to 
be  had  before  the  same  or  another  jury,  as  such  court 
shall  think  reasonable ;  and  after  any  such  amend- 
ment the  trial  shall  proceed,  whenever  the  same  shall 
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be  proceeded  with,  in  the  same  maimer  in  all  lespeota, 
and  with  the  same  consequences  both  with  respect  to 
the  liability  of  witnesses  to  be  indicted  for  peijuiy 
and  otherwise,  as  if  no  such  yaiianoe  had  occurred: 
and  in  case  such  trial  shall  be  had  at  Nisi  Prius,  the 
order  for  the  amendment  shall  be  indorsed  on  the 
postea,  and  returned  together  with  the  record;  and 
thereupon  such  papers,  rolls,  or  other  records  of  the 
court  from  which  such  record  issued,  as  it  may  be 
necessary  to  amend,  shall  be  amended  accordingly 
by  the  proper  officer ;  and  in  aU  other  oases  the  order 
for  the  amendment  shall  either  be  indorsed  on  the 
indictment,  or  shall  be  engrossed  on  parchment,  and 
filed,  together  with  the  indictment,  among  tiie  reoordfl 
of  the  court :  provided,  that  in  all  such  cases  where 
the  trial  shall  be  so  postponed  as  aforesaid,  it  shall 
be  lawful  for  such  court  to  respite  the  recognizanoeB 
of  the  prosecutor  and  witnesses,  and  of  the  defendant 
and  his  surety  or  sureties,  if  any,  accordingly;  in 
which  case  the  prosecutor  and  witnesses  shall  be 
bound  to  attend  to  prosecute  and  give  evidence  re- 
spectively;   and  the  defendant  shall  be  bomid  to 
attend  to  be  tried  at  the  time  and  place  to  which  such 
trial  shall  be  postponed,  without  entering  into  any 
fresh  recognizances  for  that  purpose,  in  such  and  the 
same  manner  as  if  they  were  originally  bound  by  their 
recognizances  to  appear  and  prosecute  or  give  evi- 
dence at  the  time  and  place  to  which  such  trial  shall 
have  been  so  postponed:  provided  also,  that  where 
any  such  trial  shall  be  to  be  had  before  another 
jury,  the  crown  and  the  defendant  shall  respeo* 
tively  be  entitled  to  the  same  challenges  as  thej 


VARIANCES  AND  AMENDMENTS. 


553 


were  respectively  entitled  to  before  the  first  jury  were 
sworn." 

Sect.  2.  "Every  verdict  and  judgment  which 
Aall  be  given  after  the  making  of  any  amendment 
under  the  provisions  of  this  act  shall  be  of  the  same 
force  and  effect  in  all  respects  as  if  the  indictment 
had  originally  been  in  the  same  form  in  which  it  was 
after  suoh  amendment  was  made." 

By  the  interpretation  clause  of  this  act  (s.  30),  the 
word  "  indictment "  is  declared  to  include  an  "  infor- 
mation," "inquisition,"  "presentment,"  and  "also 
any  plea,  replication  or  other  pleading,  and  any  Nisi 
Prius  record,"  and  therefore  in  all  these  cases  amend- 
ments will  be  allowed. 

Under  sect.  1  of  this  act,  the  ownership  of  property 
in  larceny  may  be  altered  at  trial.  Where  the  indict- 
ment was  for  stealing  the  goods  of  C,  and  the  proof 
was  that  D.  was  a  special  bailee  of  similar  property 
belonging  to  C.  and  B.  severally,  and  had  delivered 
by  mistake  the  goods  in  question  to  the  prisoner  as 
belonging  to  C,  although  they  really  belonged  to  B., 
the  court  supported  an  amendment  which  laid  the 
property  in  D.  (n).  It  is  doubtful,  however,  whether, 
in  every  case,  the  power  of  amendment  at  trial  extends 
so  far  as  to  allow  a  charge  of  stealing  goods  from 
A.  B.  to  be  converted  into  a  charge  of  stealing  them 
from  C.  D.  In  an  Irish  case  (o),  such  an  amendment 
has  been  allowed  even  after  the  prisoner's  counsel  had 
addressed  the  jury ;  and  the  ruling  of  Williams,  J., 


(»)  -».  V.  Txncent,  2  Den.  464. 

\o)  H,  V.  Fullarton,  6  Cox,  C.  C.  194. 
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in  .22.  V.  Rymers  {p)  was  disapproved.  Where  sneh 
an  amendment  was  not  made,  the  court,  without  de- 
oiding  whether  it  might  have  been  made,  held  that 
an  acquittal  on  a  charge  of  stealing  goods  from  A.  K 
would  not  sustain  a  plea  of  autrefois  acquit  on  a 
charge  against  the  prisoner  of  stealing  the  same 
goods  from  C.  D.  {q). 

In  perjury  alleged  to  have  been  committed  on  the 
trial  of  B.  "  for  setting  fire  to  the  bam  of  P.,"  the 
certificate  of  the  trial  and  conviction  of  B.  stated 
it  to  be  ''  for  setting  fire  to  a  stack  of  barley."  It 
appeared  that  the  bam  and  stack  of  barley  were  buni- 
ing  at  the  same  time;  and  Williams,  J.,  direded  the 
indictment  to  be  amended  according  to  the  certificate, 
considering  the  case  within  the  words  of  sect.  1,  ^  in 
the  name  or  description  of  any  matter  or  thing  what" 
soever,"  and  observing  that  this  was  one  of  the  veij 
cases  for  which  the  statute  was  passed  (r) ;  but  where 
a  prisoner  was  charged  with  obtaining  money  on  a 
false  pretence,  that  he  had  served  an  order  of 
affiliation  on  A.,  which  he  had  not  served,  and  the 
evidence  proved  only  a  statement  by  him  that  he  hsd 
left  it  with  a  third  person  for  A.,  it  was  held  that 
this  was  a  material  variance  which  could  not  be 
amended  (a).  So,  where  the  indictment  charged  the 
concealment  of  a  birth  by  placing  the  body  in  aod 
among  a  heap  of  carrots,  and  the  evidence  was  that 


{p)  3  C.  &  E.  326. 
{q)  R,  V.  Oreen^  1  D.  &  B.  113. 
(r)  E,  v.  NevUU,  6  Cox,  O.  C.  69. 
($)  JR.  T.  Bailey,  6  Cox,  C.  C.  29. 
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it  was  plaoed  on  the  back  of  the  heap,  Crompton,  J., 
held  the  variance  material,  and  refused  an  amend- 
ment (t).  A  material  omission  in  an  indictment 
cannot  be  supplied.  Thus,  on  a  charge  of  perjury, 
an  omisaion  to  state  a  material  allegation  in  the  in- 
dictment is  a  defect  of  substance,  and  not  of  form, 
which  ought  not  to  be  amended  (u). 

If  the  evidence  proves  a  variance  as  to  the  Christian 
name  of  a  person  named  in  an  indictment  as  matter 
of  description,  the  court  may  amend  by  striking  out 
all  the  names ;  but  not  by  striking  out  merely  some 
of  the  names  which  have  been  inserted,  and  not 
proved.  Where  the  indictment  charged  an  assault 
on  a  gamekeeper  of  GFeorge  William  Frederic 
Charles,  Duke  of  Cambridge,  and  the  first  two 
names  alone  were  proved,  it  was  held  that  the  Court 
of  Quarter  Sessions  might  have  amended  by  striking 
out  all  the  names  except  that  of  **  Duke  of  Cam- 
bridge,'' but  that  they  were  not  bound  so  to  amend ; 
and  that  therefore  the  allegations,  although  im- 
necessary,  ought  to  have  been  proved  (a?).  Where, 
however,  the  prisoner  was  indicted  for  forgery  as  a 
statutable /<?^ny,  but  the  offence  proved  was  holden 
to  be  a  misdemeanor^  Hill,  J.,  refused  an  amendment, 
on  the  groxmd  that  the  statute  does  not  permit  an 
alteration  of  the  nature  or  quality  of  the  offence 
diarged(y). 


(0  6  Cox,  C.  C.  391. 

(«)  Per  Byles,  J.,  H,  v.  Harvey,  8  CJox,  C.  C.  102. 

(x)  R.  V.  Fro$t,  1  Dears.  474. 

(y)  B,  V.  Wright,  2  F.  &  F.  320. 
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The  9th  section  of  the  act  enacts  that  a  piisoner 
charged  with  a  felony  may  be  convicted  of  a& 
attempt  to  commit  a  felony,  if  it  shall  appear  aa 
the  evidence  that  he  did  not  complete  the  ofiFenoe 
charged ;  and  in  like  manner,  if  charged  with  a  iDi»> 
demeanor,  he  may  be  convicted  of  an  attempt  to 
commit  a  misdemeanor.  The  12th  section  enacts^ 
that  if  on  a  trial  for  misdemeanor  the  evidence 
proves  a  felony,  the  prisoner  may  either  be  convicted 
of  the  misdemeanor,  and  prove  the  conviction  in  bar 
of  a  subsequent  trial  for  the  same  offence,  on  a 
charge  of  felony,  or  the  court  may  discharge  the 
jury  from  giving  a  verdict,  and  direct  the  prisoner 
to  be  indicted  for  the  felony.  Previously,  by  the 
7  &  8  GFeo.  4,  c.  29,  s.  53,  on  a  charge  for  obtainiDg 
goods  by  false  pretences,  a  prisoner  might  be  con- 
victed, notwithstanding  the  evidence  proved  a  taking 
which  amounted  to  larceny;  but  on  a  charge  of 
larceny,  a  conviction  cannot  be  had  for  obtainiog 
goods  by  false  pretences. 

This  act  is  intended,  as  stated  by  its  author, 
Lord  Campbell,  '^  to  apply  to  all  cases  where  amend- 
ments may  be  made  in  furtherance  of  justice,  and 
where  the  defendant  cannot  be  prejudiced  in  his 
defence,  on  the  merits,  by  such  amendment"  (s). 

It  has  been  ruled  that  an  amendment  will  not  be 
allowed  after  the  counsel  for  the  prisoner  has  ad- 
dressed the  jury.  The  proper  course  is  that,  where 
the  counsel  for  the  prosecution  has  given  all  the 


(r)  a.  V.  Sturpe,  3  £.  &  B.  734. 
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evidence  that  he  means  to  give,  he  should,  if  he 
wishes  for  an  amendment,  ask  for  it  before  he  closes 
his  case  ;  and  then,  if  the  amendment  is  allowed  the 
counsel  for  the  prisoner  will  address  the  jury  on  the 
indictment  as  amended  (a). 

The  efEect  of  the  14  &  15  Vict.  c.  100,  has  been 
virtually  to  abolish  the  multitude  of  technical  subtle- 
ties, which  were  formerly  the  means  of  defeating 
justice,  and  procuring  unreasonable  verdicts  of  ac- 
quittal after  the  substance  of  the  charge  had  been 
proved.    The  responsibihty  of  letting  loose  on  society 
a  criminal,  of  whose  guilt  no  reasonable  auditor  has 
entertained  a  doubt,  no  longer  rests  on  the  short- 
comings of  the  legislature,  but  on  the  discretion  of 
the  judge;  but,  as  it  is  his  duty  to  amend  a  defective 
indictment,  when  the  prisoner  cannot  fairly  complain 
that  he  is  required  suddenly  to  meet  a  charge  for 
which  he  is  not  prepared,  so  it  is  equally  the  duty  of 
a  judge  not  to  endanger  the  liberty  of  the  subject, 
nor  to  encourage  the  carelessness  of  prosecutors,  by 
permitting  the  form  of  an  indictment  to  be  altered 
substantially  from  what  it  was  when  the  prisoner  was 
called  on  to  plead  to  it.     On  this  head,  it  has  been 
said  by  a  learned  writer,  that  no  general  rule  can  be 
laid  down  for  the  guidance  of  the  court  in  all  cases. 
It  is  possible  that  an  amendment,  which  in  one 
case  would  not  prejudice  a  prisoner,  might  in  another 
case  prejudice  him  materially.     The  inclination  of 
the  court  will  still  be  infavorem  vitcB,    The  court  will 


(a)  S.  y.  ByfMTi,  3  0.  &  K.  326. 
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look  at  all  the  circumstanoes  of  the  case  to  ascertain 
whether  the  transaction  would  be  changed  bjthe 
amendment,  and  will  not  forget  that  the  protection  of 
the  weak  from  oppression,  and  of  the  presamptiTelj 
innocent  from  injustice,  are  higher  objects,  even  in 
the  estimation  of  positive  law,  than  the  detection  and 
punishment  of  the  guilty. 
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I  object  of  pleading  to  reduce  tbe  cose  of 
;  party  to  one  or  more  substantial  issuefl 
the  merits  of  the  question,  and  since,  for 
tone  but  material  allegations  whiob  tend 
of  such  issues  ore  admissible,  so  it  is 
evidence  to  provide  that,  when  suoh 
ve  been  made,  and  sucb  issues  selected, 
supported  by  strictly  relevant  proof. 

ence  must  correspond  with  the 
CDS,  and  be  confined  to  the  points 

ometimes  stated  tbat — 

jnce  must  be  relevant  to  the  issue. 

bject  the  Judicial  Committee  of  the 
once  said,  "  This  case  is  one  of  oon- 
srtance,  and  their  lordships  desire  to 
e  of  it  for  the  purpose  of  pointing  out 
necessity  that  the  determination  in  a 
be  founded  upon  a  case  ^ther  to  be 
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found  in  the  pleadings,  or  involved  in  or  oonasteiit 
with  the  case  made  thereby  "  (a). 

"  Evidence/'  says  Mr.  Best,  "  may  be  rejected  as 
irrelevant  for  one  of  two  reasons : — 1st,  that  the  oan- 
nection  between  the  principal  and  evidentiary  facts 
is  too  remote  and  conjectural ;  2nd,  that  it  is  ex- 
cluded by  the  state  of  the  pleadings,  or  what  is 
analogous  to  the  pleadings ;  or  is  rendered  super- 
fluous by  the  admissions  of  the  party  against  whom 
it  is  offered"  (J). 

As  to  the  second  of  these  reasons,  it  is  by  Order  19, 
Bule  4,  of  the  Eules  of  the  Supreme  Comt^  1883, 
provided  that  ^^  Every  pleading  shall  contain,  and 
contain  only,  a  statement  in  a  summary  form  of  the 
material  facts  on  which  the  party  pleading  rehes  for 
his  daim  or  defence,  as  the  case  may  be,  but  not  the 
evidence  by  which  they  are  to  be  proved  "  (c).  Any 
facts  on  which  a  party  can  rely  at  the  trial  are  mate- 
rial within  the  meaning  of  this  rule  (c).  No  evidence 
can  be  received  to  prove  facts  alleged  by  a  parfy  to 
be  material  but  not  stated  or  referred  to  in  his 
pleadings  (d). 

For  the  first  of  the  above  reasons,  no  presumption 
as  to  the  conduct,  intention,  or  course  of  dealing 
between  two  parties  arises  from  evidence  of  the  con- 
duct, intention,  or  course  of  dealing  between  one  of 

(a)  Eahenchunder  Singh  v.  Shamaekwn  Bhutto,  11  Koo.  Ind. 
App.  20. 

(b)  Beet  on  Evidence,  7Ui  ed.  253. 

{e)  Millington  y.  Zoring,  L.  B.,  6  Q.  B.  D.  190 ;  29  W.  B.  207. 
{dj  Seott  y.  Sampton,  L.  B.,  8  Q.  B.  B.  491 ;  61  L.  J,,  Q.  B. 
880;  SOW.  B.  541. 
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them  and  a  third  party.  Such  evidence  ia  said  to  be 
res  inter  alios  actay  and  will  be  rejected  as  irrelevant 
to  the  issue,  unless,  indeed,  it  is  part  of  the  res  gestcBy 
and  so  tends  to  throw  any  light  upon  the  question  at 
issue  {e).  The  fact  that  A.  contracted,  or  dealt  in  a 
particular  manner  with  B.,  is  no  evidence  that  he 
meant  to  contract,  or  deal  in  the  same  manner  with 
C.  Thus  in  an  action  for  goods  sold  and  delivered, 
in  which  the  defence  is  that  the  plaintiff  sold  them 
to  the  defendant  on  certain  terms,  the  defendant 
oannot  show  that  the  plaintiff  has  sold  the  same 
quality  of  goods  to  other  persons  on  the  same  termSy 
for  the  fact  that  a  man  has  once  or  more  acted  in  a 
particular  way  does  not  make  it  probable  that  he  so 
acted  on  a  given  occasion ;  and  the  admission  of  such 
evidence  would  be  fraught  with  the  greatest  incon- 
venience (/).  But  where  the  question  is  one  of 
guilty  knowledge  or  intent,  as  in  cases  of  uttering 
forged  documents  or  base  coin,  such  evidence  is 
admissible  as  tending  to  establish  a  necessary  in- 
gredient of  the  crime.  Where  in  an  action  for  work 
done  to  some  houses  the  defendant  denied  that  he 
wafl  personally  interested  in  the  property,  the  plaintiff 
was  allowed  to  call  other  persons  as  vdtnesses  who 
had  done  work  or  supplied  materials  on  the  personal 
order  of  the  defendant  {g). 

In  an  action  by  a  brewer  against  a  publican,  where 


(e)  Milne  v.  Zdj?^,  7  H.  &  N.  786. 

(/)  Hollingham  v.  Bead,  4  C.  B.,  N.  S.  388  ;  cf.  Howard  v. 
Skyward,  L.  R.,  2  C.  F.  148 ;  86  L.  J.,  G.  P.  42 ;  16  W.  B.  45. 

Ip)  Woodward  y.  Buchanan,  L.  B.,  5  Q.  B.  285 ;  39  L.  J,, 
Q.  B.  71. 

P.  0  0 
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the  issue  was  as  to  the  quality  of  beer  supplied  by 
the  former  to  the  latter,  Lord  EUenborough  refused 
to  let  the  plaintiff  call  witnesses  to  show  that  he 
supplied  them,  at  the  time  in  question,  with  good 
beer.     His  lordship  said: — '^This  is  res  inter  aUtm 
acta.     We  cannot  here  inquire  into  the  qualify  of 
different  beer  furnished  to  different  persons.    The 
plaintiff  might  deal  well  with  one,  and  not  with  the 
others"  (A).    Hence,  where  the  issue  was  whether 
the  plaintiff,  a  tradesman,  had  given  credit  to  A.'s 
&ther,  evidence  thai    other  tradesmen  had  given 
credit  to  the  father  was   rejected  (t).     So,  in  an 
action  for  slander  alleging  maltreatment  of  boys  at 
a  school,  evidence  of  the  treatment  of  boys  at  other 
schools,  offered  to  prove  what  is  proper  treatment, 
was  rejected  {j) ;  and  where  the  action  was  forwitii- 
drawing  scholars  without  a  quarter's  notice,  according 
to  a  prospectus  of  terms,  which  the  defendant  vas 
proved  to  have  received,  it  was  held  that  a  witness 
might  state  that  she  had  never  received  any  pro- 
spectus while  her  children  had  been  at  the  school, 
because  this  evidence  bore  on  the  usual  course  of 
the  plaintiff's  dealing,  but  that  she  could  not  prove 
that  she  had  taken  her  children  away  without  notice, 
and  without  being  called  on  to  pay  a  quarter's  salaiy ; 
apparently  because  this  might  have  been  merely  a 
matter  of  peculiar  arrangement  {k).    So,  the  terms 
on  which  one  tenant  holds  are  no  evidence  of  the 
terms  on  which  another  tenant  holds  under  the  same 

(A)  Hoteombe  r.  Metcson,  2  Gamp.  391. 
(0  SmUh  Y.  Wilkim,  6  C.  &  P.  180. 
(J)  Boldron  y.  Widdowt,  1  C.  &  P.  65. 
(k)  LelamotU  y.  Lane,  9  G.  &  P.  261. 
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landlord  (/) ;  and  an  award  in  favour  of  a  party  to  a 
former  action  is  not  evidence  for  a  pariy  to  a  sabse- 
quent  action,  daiming  by  paramonnt  title,  as  against 
a  party  claiming  through  the  person  against  whom 
the  award  was  made  (m) ;  and  in  an  action  to  recover 
money  paid  to  a  third  party,  the  receipt  given  by  the 
latter  to  the  plaintiff  is  not  per  se  evidence  against 
the  defendant  (n).  Again,  on  the  trial  of  an  indict- 
ment for  carrying  on  a  noxious  trade,  a  previous 
summary  conviction  for  a  similar  offence  is  inad- 
missible (o). 

Where,  however,  the  extraneous  transaction  con- 
tains the  principle  of  a  reasonable  and  credible  infer- 
ence as  to  the  motive  or  conduct  of  the  party,  the 
judge,  in  his  discretion,  wiU  admit  evidence  of 
it.  Thus,  where  a  letter  from  the  defendant,  in 
answer  to  a  letter  written  on  the  plaintiff's  behalf, 
was  proved  to  have  been  seen  by  the  plaintiff, 
it  was  admitted  in  evidence  against  the  latter  (p). 
But,  in  an  action  for  false  imprisonment  on  a 
charge  of  felony,  where  the  defence  was  a  bond  fide 
belief  that  the  plaintiff  had  committed  the  felony, 
the  defendant  was  not  allowed  to  give  in  evidence 
the  record  of  a  conviction  of  another  person  for 
a  similar  felony  which  he  had  not  seen,  although 
if  he  had  seen  it  it  would  have  been  admissible 


(Q  carter  v.  Fryke,  Peake,  95. 
(m)  Lady  Wentnan  y.  Mackenzie,  6  E.  &  B.  447. 
(»)  Carmarthen  and  Cardigan  Mail,  Co.  y.  Manehetter  and  MUford 
JBail.  Co.,  L.  R,,  8  0.  P.  686 ;  42  L.  J.,  0.  P.  262. 
{o)  S.  Y.  Fairrie,  8  E.  &  B.  486. 
Ip)  Came  y.  Steer,  5  H.  &  N.  628. 
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as  OTidenoe  of  bofia  fides  {q).  In  an  action  against 
a  company  to  recover  a  sum  of  money  obtained  by 
ihem  from  the  plaintiff  through  a  fraud  of  the 
defendant's  agent,  committed  with  their  knowledge 
and  for  their  benefit,  evidence  of  similar  frauds  com- 
mitted on  persons  other  than  the  plaintiff,  by  the 
same  agent,  in  the  same  manner,  with  the  knowledge 
and  for  the  benefit  of  the  defendant^  is  admissible  on* 
behalf  of  the  plaintiff  (r).  So,  on  a  charge  of  utter- 
ing counterfeit  coin,  a  guilty  knowledge  may  be 
proved  by  evidence  either  of  a  previous  or  subse- 
quent uttering  of  another  description  of  counterfeit 
coin  (a) ;  and  on  an  indictment  for  knowingly  and 
unlawfuUy  having  possession  of  coining  instrumenis, 
proof  is  admissible  that  the  prisoner  had  previously 
uttered  counterfeit  coin  {t) ;  and  the  strictness  of  the 
rule  is  similarly  relaxed  in  cases  of  false  pretence, 
where  the  prisoner's  guilty  knowledge  or  intent  is  in 
question  {u) ;  and  even  on  a  charge  of  murder,  eri- 
denoe  that  the  prisoner  committed  other  murders  has 
been  admitted  {f>). 

The  customs  of  one  manor  are  not  evidence  of  the 
customs  of  another  manor  {x)y  unless  a  connection 
between  them  is  first  established,  as  by  showing  that 
they  belong  to  the  same  lord,  that  the  same  deecrip- 

(q)  Thomas  v.  JtuswU,  9  Ex.  764. 

(r)  Blakfi  y.  Albion  life  Asturantt  Society,  L.  B.,  4  G.  F.  D.  M; 
48  L.  J.,  0.  P.  369 ;  27  W.  R.  321. 

(«)  JR.  T.  IbiUr,  1  Dean.  456. 

(^  S.  T.  Wifeks,  L.  &  G.  18. 

(tf)  E.  Y.  Franoia,  L.  B.,  2  G.  G.  B.  128 ;  43  L.  J.,  K.  G.  97;  22 
W.  B.  663. 

{v)  It,  Y.  Qeering,  20  L.  J.,  H.  G.  215. 

(x)  Marqmt  o/AngUtea  y.  Lord  Eatherton,  10  M.  &  W.  233. 
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tion  of  tenants  has  existed  in  eaoh^  and  that  their 
leases  have  been  granted  in  the  same  terms.  In 
such  a  case,  the  usage  which  has  prevailed  in  one 
part,  and  which  is  therefore  evidence  to  explain  the 
meaning  of  a  grant  there,  is  evidence  to  explain  a 
grant  expressed  in  similar  terms  as  to  any  other  part 
of  the  district  {y) ;  but  the  unity  or  original  identity 
of  the  manors  must  be  clearly  shown,  and  the  mere 
fact  of  their  being  in  the  same  leet,  or  parish,  is  not 
8u£Scient  (s). 

A  custom  of  trade  may  be  proved  by  showing 
what  is  the  custom  of  the  same  trade  in  a  different 
place.  Thus,  evidence  of  the  custom  of  fisheries  off 
Newfoundland,  is  evidence  of  the  custom  of  similar 
fisheries  off  the  coast  of  Liabrador  (a) :  and  evidence 
of  an  usage  in  the  colonial  market,  lender  which  a 
broker  contracting  on  behalf  of  an  undisclosed  prin- 
cipal is  personally  liable  unless  he  discloses  such 
principal  within  three  days  from  the  date  of  the 
contract,  has  been  admitted  as  relevant  to  show  a 
similar  custom  in  the  fruit  trade  {b) .  So,  parish  books 
were  held  to  be  evidence  against  a  member  of  the 
vestry  of  the  practice  of  the  parish,  although  they 
related  to  proceedings  of  the  vestry  before  he  became 
a  member  (c). 

When  the  issue  involves  a  question  of  manorial 

(y)  Per  Bajlej,  J.,  Mowe  v.  BrmUmj  8  B.  &  C.  764. 
(z)  Per  Lord  Abinger,  10  M.  &  W.  236. 
(a)  Noble  Y.  Kennawtiy,  2  Doug.  610. 

\h)  Fleet  ▼.  MurUm,  L.  B.,  7  Q.  B.  126 ;  41  L.  J.,  Q.  B.  49 ;  20 
W.  R.  97. 
(c)  Cooper  T.  Wardy  6  0.  B.,  N.  S.  50. 
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right  BB  between  a  loid  [and  an  adverse  claimant, 
eyidence  of  the  exercise  of  such  right  oyer  part  of  a 
waste  has  been  held  to  be  evidence  of  title  to  other 
parts  which,  from  their  local  situation,  may  be  deemed 
to  belong  to  it.  Thus,  on  a  question  whether  a  piece 
of  waste  land,  between  a  highway  and  the  plaintifPs 
indosure,  belonged  to  the  plaintiff,  or  to  the  lord  of 
the  manor,  it  was  held  that  the  latter  might  support 
his  claim  by  evidence  of  grants  of  similar  pieces 
between  the  same  road  and  the  inclosure  of  other  per- 
sons. Lord  Denman,  C.  J.^  said : — ^'  If  the  lord  has 
a  right  to  one  piece  of  waste,  it  affords  no  inference, 
even  the  most  remote,  that  he  has  a  right  to  another 
in  the  same  manor,  although  both  may  be  similariy 
situated  with  respect  to  the  highway.  AfwiiTning 
that  all  were  originally  the  property  of  the  same 
person,  as  lord  of  the  manor,  which  is  all  that  the 
fact  of  their  being  in  the  same  manor  proves,  no  pre- 
sumption arises,  from  his  retaining  one  part  in  his 
hands,  that  he  retained  another ;  nor,  if  in  one  part 
of  the  manor  the  lord  has  dedicated  a  portion  of  the 
waste  to  the  use  of  the  public,  and  granted  out  the 
adjoining  land  to  individuals,  does  it  by  any  means 
follow,  nor  does  it  raise  any  probability,  that  in 
another  part  he  may  not  have  granted  the  whole  out 
to  private  individueds,  and  they  afterwards  have 
dedicated  part  as  a  public  road ;  but  the  case  is  veiy 
different  with  regard  to  those  parcels  which,  from 
their  local  situation,  may  be  deemed  part  of  one 
waste  or  common ;  acts  of  ownership,  in  one  part  of 
the  same  field,  are  evidence  of  title  to  the  whole;  and 
the  like  may  be  said  of  similar  acts  on  part  of  one 


THE  BELBVAKCY  OF  EVIDENCE.        567 

liffge  waste  or  oommon"  {d).  In  all  these  cases  it 
"will  be  observed,  that  the  aot  between  third  parties, 
which  has,  nevertheless,  been  received,  has  been  either 
oonnected  presmnptively  with  the  party  who  is  to  be 
afEeoted  by  it,  or  has  been  invested  with  a  primd 

Jade  credibility  by  evidence  of  an  original  unity  of 
nature  or  title.  It  seems  to  be  a  safe  general  rule, 
that  transactions  with  third  parties  are  inadmissible, 
unless  theu:  privity  or  connection  with  the  party 
against  whom  they  are  tendered  is  first  proved  ex- 
trinsioally,  so  as  to  make  such  intermediate  transac- 
tions operate  in  the  nature  of  an  admission  or 
estoppel  («). 

In  an  action  for  trespass  to  a  several  fishery  in  a 
navigable  tidal  river,  the  defendants  justified  on  the 
ground  that  the  public  had  the  right  of  fishing.  As 
evidence  of  possession  and  user  the  plaintiff  tendered 
(inter  alia)  the  proceedings  and  decree  in  1687  in  a 
^'possessory  suit "  brought  in  the  Court  of  Chanceiy 
in  Ireland  by  C.  (the  plaiatiff 's  predecessor  in  title) 
against  strangers  to  the  present  action,  by  which 
decree  an  injunction  was  awarded  to  quiet  C.  and  his 
undertenants  in  such  possession  of  their  fishing  as 
they  had  at  the  time  of  exhibiting  the  bill,  and  three 
years  before,  to  continue  until  evicted  by  due  course 
of  law,  both  parties  being  at  liberty  to  take  proceed- 
ings at  law  against  each  other  for  ascertaining  their 


[d)  Doe  T.  Kempf  2  Blxig.  N.  C.  102 ;  of.  Dendyy,  SimptoHf  18 
O.  B.  831. 

{e)  Per  Hanle  and  Bosanqaet,  JJ.,  Tajflor  ▼.  Parry,  1  H.  &  G» 
614;  Ftirie  y.  Nuttal,  11  Ex.  669. 
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titles.  It  was  held,  that,  as  the  decree  was  a  aolsnm 
and  final  adjudication  and  not  oollnsive,  and  as  it 
could  not  have  been  made  except  upon  proof  of  un- 
broken user  and  enjoyment  for  at  least  three  yeais 
before  the  bill,  inconsistent  with  any  actual  exercise 
at  that  time  of  a  public  right  of  fishing,  the  proceed- 
ings and  decree  were  admissible  (/). 

Evidence  of  good  or  bad  character  is  genezBlly 
irrelevant  and  inadmissible  in  civil  oases,  unless 
character  is  of  the  substance  of  the  issue  (^).  In 
actions  for  seduction,  evidence  of  the  real  plaintiffs 
bad  character  is  admitted  in  reduction  of  damages; 
but  the  evidence  must  refer  to  a  time  prior  to  that 
when  the  seduction  took  place.  In  divorce  suits  the 
Court  will  receive  evidence  of  adultery  committed 
after  the  latest  act  charged  in  the  petition,  to  show 
the  character  and  tendency  of  the  earlier  acts  of 
familiarity  (h). 

In  actions  for  defamation,  evidence  of  the  plain- 
tifi's  general  good  character  is  held  irrelevant,  evaa 
on  a  plea  of  justification  (t).  In  such  cases,  how- 
ever, the  plaintiff  may  give  in  evidence  any  words, 
as  well  as  any  act,  of  the  defendant,  to  show  the 
malice  or  animus  of  the  words  which  are  the  subjeot 
of  the  action  {/) :  but  the  mere  abandonment  of  a 
plea  of  justification  ought  not  to  weigh  with  a  joiy, 

(/)  NeiU  Y.  J>uk»  of  Dewmthire,  L.  B.,  8  App.  G^.  135;  31 
W.  R.  622. 

(y)  EUam  T.  Faueettf  2  Esp.  663. 
(A)  Boddy  y.  Soddy,  30  L.  J.,  P.  M.  &  A.  23. 
(i)  Cornwall  t.  Eiehardton,  B.  &  M.  305. 
{J)  Ufarton  y.  Lemaitre,  5  M.  &  6.  700. 
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where  the  actual  def  enoe  sets  up  only  a  privileged 
oommunication  {k).  Where  the  libel  charged  the 
plaintiff  with  incompetency  as  a  surveyor,  he  was 
not  allowed  to  travel  out  of  the  record  by  showing 
that  he  had,  at  other  times,  acted  competently  in 
that  capacity  (/). 

The  defendant  in  an  action  for  defamation  can 
give  general  evidence  of  the  plaintiff's  bad  character, 
subject  to  the  provisions  of  Order  36,  r.  37,  of  the 
B.  S.  0. 1883,  which  is  as  follows : — "  In  actions  for 
libel  or  slander,  in  which  the  defendant  does  not  by 
his  defence  assert  the  truth  of  the  libel  complained  of, 
the  defendant  shall  not  be  entitled  on  the  trial  to 
give  evidence  in  chief,  with  a  view  to  mitigation  of 
damages,  as  to  the  circimistances  under  which  the 
libel  or  slander  was  published,  or  as  to  the  character 
of  the  plaintiff  without  the  leave  of  the  judge,  unless 
seven  days  at  least  before  the  trial  he  furnishes  par- 
ticulars to  the  plaintiff  of  the  matters  as  to  which  he 
intends  to  give  evidence."  Although  general  evidence 
of  reputation  is  admissible,  evidence  of  rumours  and 
suspicions  to  the  same  effect  as  the  defamatory  matter 
complained  of  is  not  admissible ;  nor  is  evidence  of 
particular  facts  or  circumstances  tending  to  show  the 
disposition  of  the  plaintiff  (m). 

The  29th  section  of  the  Patents,  Designs  and  Trade 
Marks  Act,  1883  (n),  enacts  that  ^*  (1)  In  an  action 

(k)  WiUon  Y.  Itobinson,  7  Q.  B.  68. 
(/)  Brine  v.  Bazalffette,  3  Exch.  692. 

(m)  SeoU  Y.  Sampson,  L.  B.,  8  Q.  B.  D.  491 ;  61  L.  J.,  Q.  B. 
380 ;  30  W.  B.  641. 
(m)  46  &  47  Yiot.  0.  67. 
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for  infringement  of  a  patent,  the  plaintiiS  mint 
deliver  with  his  statement  of  daim,  or  by  order  of 
tibie  Court  or  the  judge  at  any  subsequent  time,  par- 
ticulars of  the  breaches  complained  of.  (2)  The  dd- 
fendant.  must  deliver  with  his  statement  of  defeooa, 
or  bj  order  of  the  Court  or  a  judge  at  any  sahse^ 
quent  time,  particulars  of  any  objections  on  whioh 
he  relies  in  support  thereof.  (3)  If  the  defendant 
disputes  the  vaUdiiy  of  the  patent,  the  particalan 
delivered  by  him  must  state  on  what  gromid  he 
disputes  it,  and  if  one  of  those  grounds  is  want  of 
novelty,  must  state  the  time  and  place  of  the  preyioiu 
publication  or  user  alleged  by  him.  (4)  At  the 
hearing  no  evidence  shall,  except  by  leave  of  the 
Court  or  a  judge,  be  admitted  in  proof  of  any  alleged 
infringement  or  objection  of  which  particulars  are 
not  BO  delivered.  (5)  Particulars  delivered  may  be 
from  time  to  time  amended  by  leave  of  the  Court  or 
a  judge."  Evidence  cannot  be  given  by  a  party  to  an 
infringement  action  of  any  fact  not  referred  to  in  his 
particulars,  although  such  fact  may  have  oome  to  his 
knowledge  after  the  delivery  of  his  jMurticulars  (o). 
Hia  proper  course  in  such  a  case  is  to  apply  to  amend 
his  particulars.  When,  however,  evidence  is  within 
the  literal  meaning  of  the  words  of  the  particulaifl^ 
however  general  the  statement,  the  evidence  will  be 
received  at  the  trial  (je>). 

By  the  Eivers  Pollution  Prevention  Act,  1876  (g), 


(o)  Jktw  T.  EU^t  L.  B.»  1  Eq.  38 ;  14  W.  B.  48. 

(p)  FerPoUook,  G.  B.,  EuU  y.  BoUmrd,  1 H.  &  K.  134. 

\q)  39  &  40  Yiot.  o.  75. 


THS  RELEVANCY  OF  EVIDENCE.  571 

fl.  2,  it  is  for  the  purposes  of  the  aot  provided  that 
^In  proving  interference  with  the  due  flow  of  any 
stream,  or  in  proving  the  pollution  of  any  stream, 
evidence  may  be  given  of  repeated  acts  which,  to- 
gather,  cause  such  interference  or  pollution,  al- 
though each  act  taken  by  itself  may  not  be  sufficient 
for  that  purpose/' 

In  oriminal  cases  the  rule  is  observed  with  the 
utmost  strictness,  that  no  evidence  can  be  admitted 
whioh  does  not  tend  directly  to  the  proof,  or  dis- 
proof, of  the  matter  in  issue;  and  therefore,  as  a 
general  rule,  evidence  that  a  prisoner  has  committed 
a  similar  crime  before,  or  that  he  has  a  disposition 
to  commit  such  crimes,  is  inadmissible  (r).  On  a 
charge  of  burglary  and  larceny  on  a  particular  day, 
evidence  of  a  larceny  in  the  same  house  on  a  pre- 
vious day  was  rejected  («) ;  and  on  a  charge  of  ob- 
taining money  under  false  pretences,  evidence  that 
the  prisoner  had  within  a  week  previoujsly  obtained 
another  sum  of  money  under  the  same  false  pretence 
was  rejected  {i).  In  the  last  case  the  question  seems 
to  have  been  as  to  the  prisoner's  authority  to  obtain 
the  money.  If  the  question  had  been  as  to  his 
knowledge  of  the  falseness  of  the  pretence,  the 
decision  would  doubtless  have  been  different;  for 
where  a  man  was  indicted  for  attempting  to  obtain 
an  advance  from  a  pawnbroker  by  falsely  asserting 
that  a  certain  ring  contained  diamonds,  evidence  of 


(r)  S.  V.  Cole,  1  Phil.  Ev.  608. 

($)  R,  y.  Vandereomb,  2  Leaoh,  816. 

(0  -K.  V.  Eolt,  Bell,  280. 
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a  similar  attempt  two  days  before  was  hdd  to  have 
been  rightly  admitted  as  proof  of  his  knowledge  that 
the  pretence  was  false  (u).     When  the  amfnus  or 
intent  of  an  act  has  to  be  shown,  previons  and 
mibsequent  conduct  will  be  evidence  of  it    Thus, 
the  animus  or  intent  in  uttering  counterfeit  coin 
may  be  proved  by  evidence  of  previous  utteiings; 
and  the  possession  alone  of  several  pieces  of  counter- 
feit coin  is  evidence  of  guilty  knowledge  (jt).    On 
the  same  principle,  a  woman  being  upon  her  trial 
for  murdering  her  husband  by  means  of  arsenic,  and 
there  being  a  question  whether  she  had  administered 
it  intentionally,  evidence  was  admitted  of  the  subse- 
quent death  of  two  of  her  children,  and  that  their 
bodies  displayed  the  same  appearanoes  as  that  of  her 
husband  (y).    Again,  when  several  felonies  are  so 
connected  as  to  form  one  transaction,  evidence  of  all 
may  be  given  in  order  to  convict  of  one.    Thus, 
where  the  indictment  charged   stealing  from  the 
prosecutor's  till,  and  the  evidence  showed  different 
takings,  by  which  the  whole  deficit  was  caused,  it 
was  held  that  the  fact  might  be  shown  by  proof  of 
the  results  of  different  inspections  of  the  till  (s).    So, 
in  conspiracies,  since  the  act  of  one  is  in  law  the  act 
of  all,  when  complicity  has  been  proved,  the  act  of 
one  conspirator  is  evidence  on  an  indictment  against 
another. 

(n)  J2.  T.  Frmufit,  L.  R.,  2  C.  C.  R.  128 ;  43  L.  J.,  M.  C.  97; 
22  W.  R.  663  ;  of.  R-  t.  Itoebuck,  D.  &  B.  24. 
{x)  S,  T.  Jarvit,  Dean.  652. 
(y)  JB.  ▼.  Oeerinff,  20  L.  J.,  M.  C.  215. 
W  M.  V.  EUis,  6  B.  &  C.  145. 
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The  most  important  exceptions,  however,  to  the 
last  stated  general  rule  arise  under  the  19th  section 
of  the  Prevention  of  Crimes  Act,  1871  (a),  which 
provides,  that  "  Where  proceedings  are  taken  against 
any  person  for  having  received  goods  knowing  them 
to  be  stolen,  or  for  having  in  his  possession  stolen 
property,  evidence  may  be  given  at  any  stage  of  the 
proceedings  that  there  was  found  in  the  possession 
of  fi;uch  person  other  property  stolen  within  the  pre- 
ceding period  of  twelve  months,  and  such  evidence 
may  he  taken  into  consideration  for  the  purpose  of 
proving  that  such  person  knew  the  property  to  be 
stolen  which  forms  the  subject  of  the  proceedings 
taken  against  him ;"  and  "  Where  proceedings  are 
taken  against  any  person  for  having  received  goods 
knowing  them  to  be  stolen,  or  for  having  in  his  pos- 
session stolen  property,  and  evidence  has  been  given 
that  the  stolen  property  has  been  f  oimd  in  his  posses- 
don,  then  if  such  person  has  within  five    years 
immediately  preceding  been  convicted  of  any  ofFenee 
involving  fraud  or  dishonesty,  evidence  of  such  pre- 
vious conviction  may  be  given  at  any  stage  of  the 
proceedings,  and  may  be  taken  into  consideration  for 
the  purpose  of  proving  that  the  accused  knew  the 
property  which  was  proved  to  be  in  his  possession  to 
have  been  stolen ;  provided  that  not  less  than  seven 
days'  notice  shall  have  been  given  to  the  person 
accused  that  proof  is  intended  to  be  given  of  such 
previous  conviction;  and  it  shall  not  be  necessary 
for  the  purposes  of  this  section  to  charge  in  the 

(a)  84  k  86  Yiot.  o.  112. 
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indiotment  the  previous  oonyiction  of  the  party  so 
accused."  '^  Found/'  in  the  first  part  of  the  section, 
means  found  at  the  same  time  as  the  pioperiy  the 
subject  of  the  indictment  (i). 

In  laioeny,  to  prove  the  identiiy  of  the  prisoner 
it  may  be  shown  that  other  goods  not  included  in 
the  indictment,  which  were  stolen  at  the  same  time, 
were  found  in  his  possession ;  and  on  the  same  piin- 
dple,  on  a  trial  for  riot  and  conspiracy,  resolutions 
passed  at  a  meeting,  prior  and  avowedly  preliminaij 
to  that  named  in  the  indictment,  were  held  to  be 
relevant  evidence  to  show  the  objects  of  the  second 
meeting;  and  the  general  conduct  of  ilie members  on 
their  way  to  it,  their  military  order  and  threatening 
language  to  people  on  the  road,  were  held  strictly 
relevant  to  show  the  character  of  the  meeting.  On 
the  other  hand,  it  was  held  that  the  defendant  conld 
not  go  into  evidence  of  the  conduct  of  the  militaiy 
who  dispersed  the  meeting,  because  that  could  ha?e 
no  bearing  upon  the  intention  and  object  of  the 
assembly,  as  these  must  have  existed  before  the 
dispersion,  and  were  in  their  nature  perfectly  dis- 
tinct from  the  conduct  of  those  who  dispersed  tbe 
assembly  (r). 

{b)  B.  T.  Carter,  L.  R.,  12  Q.  B.  B.  522 ;   53  L.  J.,  K.  C.  96; 
32  W.  R.  668. 
(e)  S.  Y.  Mmi,  3  B.  &  Aid.  666. 


(    575    ) 


CHAPTEE  YI. 

DEPOSITIONS. 

Depositions  are  at  oommon  law  seoondarj  evidenoey 
and  inadmissible  where  the  original  witness  can  be 
produced ;  but  they  are  admissible  in  certain  cases, 
and  subject  to  certain  restrictions,  when  he  cannot 
be  produced.  The  principle  of  this  exclusion  in  the 
first  instance  rests  on  the  hearsay  nature  of  such 
evidence,  and  the  prejudice  to  the  adverse  party  who 
loses  the  benefit  of  his  cross-examination.  They 
were  absolutely  and  universally  inadmissible  at  com- 
mon law  when  the  adverse  party  had  no  opportunity 
of  controlling  and  explaining  the  evidence  at  the 
time  of  deposition,  by  eross-examining  the  deponent; 
but  where  he  had  such  an  opportunity,  he  was  (and  is, 
in  certain  instances),  where  public  policy  recommends 
such  a  course,  affected  by  such  testimony  of  an  absent 
witness. 

A  deposition  to  be  in  any  case  admissible  must 
refer  to  the  same  parties,  or  their  privies,  and  there 
must  be  the  same  substantial  issue  (a).  It  is  on  this 
principle  that  the  evidence  of  a  witness  in  a  former 
action  may,  after  his  death,  be  read  in  a  subsequent 
action  (b) ;  but  in  criminal  cases,  a  deposition  taken 

(fl)  Morgan  t.  ITtehoU,  L.  R.,  2  C.  P.  117 ;   36  L.  J.,  0.  P.  86  ; 
16W.  R.  110. 
{b)  Wright  ▼.  Taiham,  1  A.  &  E.  3. 
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on  one  oharge  cannot  be  read  on  another  chiurge, 
unless  the  charges  are  substantially  identical,  or  so 
connected  as  to  create  a  reasonable  presumption  ihat 
the  prisoner's  mind,  at  the  time  of  the  first  diarge, 
was  sufficiently  directed  to  the  matters  which  form 
the  substance  of  the  subsequent  charge,  and  the 
prisoner  had  full  opportunity  of  cross-examination. 
Thus,  where  the  prisoner  was  charged  before  magis- 
trates with  wounding  A.  with  intent  to  do  her  some 
grievous  bodily  harm,  and  was  afterwards  indicted 
for  wounding  A.,  A.'s  deposition  on  the  original 
charge  was  received  on  the  subsequent  charge  (c). 

Where  the  deposition  is  received,  it  operates  as  a 
complete  substitution  for  the  evidence  of  the  witness ; 
but  if  it  is  wanting  in  any  statutory  formalities,  as, 
if  it  is  not  signed  by  the  magistrate  or  coroner  {d)j 
or  if  it  contains  hearsay,  such  as  a  letter  purporting 
to  have  been  written  by  the  deponent  but  not  pro- 
duced, the  deposition  will,  in  the  former  case,  be 
wholly  inadmissible,  and  in  the  latter  case,  the  part 
purporting  to  recite  the  letter  must  be  omitted  (e). 

We  propose  to  consider  first,  as  being  of  the  chief 
practical  importanc 


DEPOSITIONS  IN  CRIMINAL  GASES. 

At  conmion  law,  depositions  taken  in  the  presence 
of  a  prisoner  before  a  magistrate,  and  signed  by  the 


{e)  JR.  T.  BeettoH,  Deazs.  405. 

(d)  B.  Y.  England^  2  Leaoh,  770. 

{e)  IhtfUm  y.  WhUman,  12  A.  &  E.  370. 
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latter,  were  generally  evidence  against  the  prisoner 
on  his  trial  if  it  appeared  that  he  had  had  an  oppor* 
tonity  of  cross-examining  the  witness,  and  that  the 
witness  at  the  time  of  trial  was  either  dead,  or 
peonnanently  imable  to  travel,  owing  to  illness,  or 
that  he  had  been  kept  out  of  the  way  by  the  prisoner, 
or  by  some  one  on  the  prisoner's  behalf,  in  order  to 
prevent  him  from  giving  evidence. 

The  admissibility  of  these  depositions  is  now  sub- 
ject to  the  11  &  12  Vict.  e.  42,  s.  17,  by  which  it  is 
enacted,  that  in  all  cases  where  any  person  shall  be 
charged  before  any  justice  of  the  peace  with  any  in- 
dictable offence,  '^  such  justice  or  justices,  before  he 
Or  they  shall  commit  such  accused  person  to  prison 
for  trial,  or  before  he  or  they  shall  admit  him  to 
bail,  shall,  in  the  presence  of  such  accused  person, 
who  shall  be  at  liberty  to  put  questions  to  any  wit- 
ness produced  against  him,  take  the  statement  on 
oath  or  affirmation  of  those  who  shall  know  the  facts 
and  drcumstances  of  the  case,  and  shall  put  the 
same  into  writing;   and  such  depositions  shall  be 
read  over  to  and  signed  respectively  by  the  witnesses 
who  shall  have  been  so    examined,  and  shall  be 
signed  also  by  the  justice  or  justices  taking  the 
same ;  and  the  justice  or  justices  before  whom  any 
such  witness  shall  appear  to  be  examined  as  afore- 
said shaU,  before   such  witness  be  examined,   ad- 
minister to  such  witness  the  usual  oath  or  affirma- 
tion, which  such  justice  or  justices  shall  have  full 
power  and  authority  to  do ;  and  if  upon  the  trial  of 
the  person  so  accused  as  first  aforesaid  it  shall  be 
proved,  by  the  oath  or  affirmation  of  any  credible 
p.  p  p 
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witness,  that  any  person,  whose  depositioii  shall 
have  heen  taken  as  aforesaid,  is  dead,  or  so  ill  as  not 
to  be  able  to  travel ;  and  if,  also,  it  be  proved  iliat 
such  deposition  was  taken  in  the  presence  of  tiie 
person  so  accused,  and  that  he  or  his  counsel  or 
attorney  had  a  full  opportunity  of  cross-examining  ihe 
witness,  then,  if  such  deposition  purport  to  be  signed 
by  the  justice  by  or  before  whom  the  same  purports 
to  have  been  taken,  it  shall  be  lawful  to  read  such 
deposition  as  evidence  in  such  prosecution,  without 
further  proof  thereof,  unless  it  shall  be  proved  that 
such  deposition  was  not  in  fact  signed  by  the  justice 
purporting  to  sign  the  same." 

Before  a  deposition  can  be  received  under  this 
section  it  must  therefore  appear — 

1.  That  it  was  taken  in  the  presence  of  the 
magistrate  and  of  the  prisoner  (/),  and  that  the 
latter  either  cross-examined,  or  had  an  opportunity 
of  cross-examining,  the  deponent. 

2.  That  it  has  been  signed  by  the  witness  and  also 
by  the  magistrate.  The  christian  name  of  the  wit- 
ness may  be  proved  by  any  one  who  saw  the  witness 

sign  {g)»      ^ 

3.  That  it  was  made  on  oath  by  the  witness,  or  on 
affirmation,  in  such  cases  only  in  which  an  affinnation 
is  allowed. 

4.  That  the  deponent  is  either  dead,  or  so  ill  as 
not  to  be  able  to  travel. 

Only  the  first  and  last  of  these  conditions  is  re- 


(/)  B,  V.  JTattSy  L.  &  C.  339. 

(^)  JR,  V.  FooU,  26  L.  J.,  M.  C.  79. 
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quired  to  be  distinctlj  proved,  and  the  last  is  usually 
proved  first.     The  signatures,  purporting  to  be  au- 
thentic, are  presumed  to  be  so  until  proved  to  be 
otherwise  ;  and  the  deposition  is  declared  on  the  face 
of  it  to  be  taken  on  oath.     It  is  not  enough  to  show 
that  the  deposition  purports  to  be  signed  by  the 
magistrate,  but  it  must  also  be  shown  affirmatively 
by  the  prosecutor  that  the  deposition  was  taken  in 
the  presence  of  the  prisoner,  and  that  he  or  his 
counsel  or  attorney  had  a  full  opportunity  of  cross- 
examining  the  witness ;   and  when  the  prisoner  is 
not  attended  by  counsel  or  attorney,  it  ought  also  to 
appear  that  the  magistrate  had  asked  him  whether 
he  would  like  to  cross-examine,  and  that  he  had 
allowed    the    prisoner    sufficient   time  to    consider 
what  questions  he  would  put  (h). 

As  to  the  last  condition,  it  is  to  be  observed  that 
it  does  not  contain  all  the  circumstances  in  which  a 
deposition  is  generally  admissible.  Thus,  before  the 
statute,  the  deposition  was  received  at  common  law, 
not  merely  on  proof  that  the  deponent  was  either 
dead,  or  so  ill  as  to  be  imable  to  travel,  but  if  he 
was  proved  to  have  become  permanently  insane  (t), 
or  to  be  actually  insane  at  the  time  of  trial  with  a 
possibility  of  recovery  (A).  It  neither  was  nor  is 
necessary  to  show  that  the  illness  imder  which  a 
deponent  is  suffering  is  of  a  permanent,  or  of  more 
than  a  temporary,  nature ;  but  where  the  illness  of 


(h)  Pot  Piatt,  B.,  It.  v.  Day,  19  L.  T.  35. 
(0  J2.  V.  ErimoeU,  3  T.  K.  7a7. 
(*)  It,  V.  Marshall^  C.  &  M.  147. 
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the  "witness  is  proved  not  to  be  serious,  the  judge 
may  and  "will,  in  his  discretion,  postpone  the  trial 
nntil  he  has  recovered ;  and  this  is  the  proper  course 
whenever  such  postponement  does  not  dearly  dash 
with  public  convenience. 

The  iUness  must  be  real  and  serious,  and  there 
must  either  be  a  physical  incapability  of  locomotion, 
or  a  probability  that  it  might  dangerously  affect 
the  witness's  health  (l).  It  is  desirable,  when  it  is 
possible,  to  prove  this  fact  by  a  medical  attendant, 
but  it  may  be  proved  by  any  one  who  has  seen  and 
examined  the  deponent  recently.  The  court  wiU 
inquire  scrupulously  and  even  suspiciously  into  all 
these  circumstances  before  receiving  the  deposition ; 
and  will  reject  it  when  the  alleged  illness  appears  to 
be  not  dangerous  or  serious  enough  to  excuse  the 
absence  of  the  deponent.  It  is  for  the  court,  in  its 
discretion,  to  determine  whether  the  alleged  illness 
brings  the  case  within  the  act  of  parliament  (m). 
Pregnancy  may  or  may  not  be  a  source  of  such 
illness  (n).  Where  a  witness  had  had  an  attack  of 
paralysis,  his  deposition  was  read,  although  it  would 
not  have  endangered  his  life  to  come  into  court.  In 
that  case,  however,  the  deponent  could  neither  hear 
nor  speak  (o).  The  fact  that  a  female  witness  was 
seventy-four  years  of  age,  and  nervous,  and  (in  the 
opinion  of  a  medical  witness)  likely  to  faint  under 


(/)  B.  V.  Day,  19  L.  T.  35. 
(m)  S,  Y.  Stephenton,  L.  &  C.  169. 
(«)  J?.  V.  JFeUinffi,  26  W.  R.  692. 
(o)  JR,  Y.  Coekbum,  D.  &  B.  202. 
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cross-examination,  has  been  held  not  to  amount  to 
such  inability  to  travel  as  to  make  her  deposition 
admissible  (p). 

It  is  also  settled  that,  as  before  11  &  12  Yiot. 
c.  42,  a  deposition  will  be  received  if  the  deponent 
is  proved  to  have  been  kept  out  of  the  way  and  pre* 
vented  from  appearing  at  the  trial  by  the  act  of  the 
prisoner,  or  by  collusion  with  him  or  his  friends  (q). 
This  was  expressly  decided  in  JR.  v.  Scaife  (r),  where 
the  deponent  was  kept  out  of  the  way  by  the  prisoner's 
agents ;  but  it  is  necessary  to  create  by  evidence  a 
leasonable  presiunption  that  the  prisoner's  agents 
have  been  authorized  or  sanctioned  by  him  to  pro* 
cure  the  absence  of  the  witness.  In  such  a  case 
the  deposition  is  evidence  only  against  the  prisoner 
who  procured  the  absence  of  the  deponent,  and  not 
against  other  prisoners  in  the  same  indictment  who 
are  not  implicated  in  the  collusion  («).  Unless  the 
absence  of  the  witness  is  accounted  for  in  some  one 
of  these  ways,  his  deposition  cannot  be  received, 
because  it  will  retain  all  its  original  and  unsatis* 
factory  incidents  as  hearsay  evidence.  When  the 
deponent  is  in  a  foreign  countiy,  his  deposition 
cannot  be  read(^). 

Before  the  statute  it  was  usual  for  the  magistrate 
to  sign  each  deposition;  but  in  one   case,  where 

{p)  £.  V.  Farrelly  L.  E.,  2  0.  0.  R.  H6 ;  48  L.  J.,  M.  0.  94; 
22  W.  R.  678. 

{g)  R.  V.  Gutleridffe,  9  0.  &  P.  471. 
(r)  £.  Y.  Scaife,  2  Deniaon,  281. 
(t)  Ibid. 
(V)  S.  y.  Austin,  Dears.  612. 
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the  deposition  of  a  deceased  witness  stood  first  on 
tbe  same  sheet  of  paper  with  the  depositions  of  two 
other  witnesses,  and  the  magistrate's  signature  was 
at  the  end  only  of  the  last  deposition,  but  was  not 
in  terms  confined  to  it,  Coleridge,  J.,  after  oon* 
f  eiring  with  Lord  Abinger,  received  the  first  depo- 
sition, but  with  the  remark  that  it  would  have  been 
bad  in  an  affidavit  (u).    It  seems,  however,  to  have 
been  the  impression  of  the  learned  judge  in  this  case, 
that  each  deposition  ought,  stricUy,  to  be  separately 
signed  by  the  committing  magistrate ;  and  the  lan- 
guage of  the  17th  section  of  11  &  12  Yiot  a  42, 
appears  to  point  out  distinctly  that  such  is  the  correct 
practice ;  for  it  declares  the  deposition  to  be  admis- 
sible ''  if  such  deposition  purport  to  be  signed  by  the 
justice,"  and  that  it  shall  be  inadmissible  if  "  it  shall 
be  proved  that  such  deposition  was  not  in  fact  signed 
by  the  justice  purporting  to  sign  the  same."    As 
'^deposition"  is  here  used  in  the  singular,  and  applies 
only  to  the  separate  statement  of  the  deceased  or 
absent  witness,  and  not  to  the  aggregate  mass  of 
the  distinct  sheets  of  the  whole  depositions,  it  would 
seem  that,  according  to  the  manifest  words  of  the 
section,  if  the  deposition  of  a  deceased  or  absent 
witness  is  not  signed  by  the  magistrate  at  the  foot 
of  such  statement,  although  it  might  be  used  for 
purposes  of  contradicting  the  evidence,  or  refreshing 
the  memory  of  a  present  witness,  it  would  not,  in 
any  case,  be  evidence  in    his    absence    against  a 
prisoner.     This  is  clearly  also  the  justice  of  the 

(u)  £.  Y.  Osborne,  8  G.  &  P.  113. 
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case;  for  depositions  as  being  in  the  nature  of 
hearsay,  and  as  tending  to  affect  the  liberty  of  the 
subject,  in  opposition  to  the  principle  which  entitles 
eveiy  man  to  be  confronted  by  his  accuser,  ought 
clearly  to  be  received,  if  at  aU,  only  when  every  legal 
formality  has  been  observed,  and  when,  especially, 
the  signature  of  the  magistrate,  countersigning  and 
following  immediately  on  that  of  the  witness,  may 
be  presumed  to  afford  a  reasonable  guarantee  that 
the  written  deposition  corresponds  exactly  with  the 
verbal  statement.  Such  a  guarantee  of  accuracy  is 
clearly  of  a  far  higher  nature  than  that  which  is 
contained  in  a  single  signature  at  the  end  of  the 
whole  depositions  of  numerous  witnesses  contained 
on  separate  sheets  which  have  no  necessary  connec- 
tion. It  was  formerly  customary  for  the  committing 
magistrates  to  sign  the  depositions  of  each  witness,  and 
it  is  submitted  that  this  practice  was  right;  but  it  is 
now  unnecessary,  for  it  has  been  expressly  decided  that 
it  is  sufficient  if  the  signature  or  signatures  be  placed 
at  the  end  of  the  depositions,  even  though  they  are 
written  on  different  sheets  of  paper,  which  are  only 
connected  by  a  pin  {x).  The  depositions  must  be 
taken  in  the  presence  both  of  the  magistrate  and  of 
the  prisoner  (j/) ;  and  nothing  should  be  returned 
as  a  deposition  against  the  prisoner  unless  the 
prisoner  had  an  opportunity  of  knowing  what  was 
said,  and  an  opportunity  of  cross-examining  the 
persons  making  the  deposition. 

(«)  £,  V.  FarksTy  L.  E.,  1  C.  0.  R.  225 ;  39  L.  J.,  M.  C.  60 ; 
18  W.  B.  358. 
(y)  It.  y.  WaiiSy  L.  &  C.  339. 
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The  6th  section  of  the  30  &  31  YicL  o.  35,  pro- 
viding for  cases  of  mtnesses  dangerouslj  ill  and 
unable  to  travel,  enacts,  that  "  whenever  it  shall  ap- 
pear to  the  satisfaction  of  any  justice  of  the  peace 
that  any  person  dangeroualj  ill,  and,  in  the  opinion 
of  some  registered  medical  practitioner,  not  likely  to 
recover  from  such  illness,  is  able  and  willing  to  gi^e 
material  information  relating  to  any  indictable  of- 
fence, or  relating  to  any  person  accused  of  any  BOoh 
offence,  and  it  shall  not  be  practicable  for  any  justice 
or  justices  of  the  peace  to  take  an  examination  or 
deposition  (in  accordance  with  the  provisions  of  the 
act  11  &  12  Yict.  c.  42,  s.  17)  of  the  person  so  being 
ill,  it  shall  be  lawful  for  the  said  justice  to  take  in 
writing  the  statement  on  oath  or  affirmation  of  sudi 
person  so  being  ill,  and  such  justice  shall  thereupon 
subscribe  the  same,  and  shall  add  thereto,  by  way  of 
caption,  a  statement  of  his  reason  for  taking  the 
£ame,  and  of  the  day  and  place  when  and  where  the 
same  was  taken,  and  of  the  names  of  the  persona  Qt 
any)  present  at  the  taking  thereof ;  and  if  the  same 
shall  relate  to  any  indictable  offence  for  which  any 
accused  person  is  already  committed  or  bailed  to 
appear  for  trial,  shall  transmit  the  same,  witii  the 
said  addition,  to  the  proper  officer  of  the  court  for 
trial  at  which  such  accused  person  shall  have  been  ao 
committed  or  bailed ;  and  in  all  other  cases  he  shall 
transmit  the  same  to  the  clerk  of  the  peace  of  the 
county,  division,  city  or  borough  in  which  he  shall 
have  taken  the  same,  who  is  hereby  required  to  pre- 
serve the  same,  and  file  it  if  needed;  and  if  after- 
wards, upon  the  trial  of  any  offender  or  offence  to 
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which  the  same  may  relate,  the  person  who  made  the 
fiame  statement  shall  be  proved  to  be  dead,  or  if  it 
shall  be  proved  that  there  is  no  reasonable  probability 
that  such  person  will  ever  be  able  to  travel  or  to  give 
evidence,  it  shall  be  lawful  to  read  such  statement  in 
evidence,  either  for  or  against  the  accused^  without 
farther  proof  thereof,  if  the  same  purports  to  be 
signed  by  the  justice  by  or  before  whom  it  purports 
to  be  taken,  and  provided  it  be  proved  to  ihe  satis* 
&ction  of  the  court  that  reasonable  notice  of  the  in* 
tention  to  take  such  statement  has  been  served  upon 
the  person  {whether  prosecutor  or  accused)  against 
whom  it  is  proposed  to  be  read  in  evidence,  and 
that  such  person,  or  his  counsel  or  attorney,  had  or 
might  have  had,  had  he  chosen  to  be  present,  a  full 
opportunity  of  cross-examining  the  deceased  person 
who  made  the  same."  The  7th  section  provides  that, 
when  a  prisoner  in  actual  custody  has  served  or  re- 
ceived notice  of  intention  to  take  a  statement  in  the 
manner  mentioned,  he  or  she  may  be  brought  up  in 
oustody  to  hear  the  statement  taken. 

If  the  depositions  are  lost  without  fraud  or  gross 
negligence  before  trial,  and  cannot  be  found  after 
diligent  search,  they  may  be  proved  by  a  copy  pro- 
duced and  certified  by  the  magistrate's  clerk  {z) ;  and, 
probably,  under  14  &  15  Vict.  c.  99,  s.  14,  any  duly 
examined  copy  would  be  admissible.  Every  deposi- 
tion against  a  prisoner  ought  to  be  taken  down  in 
writing,  whether  any  case  is  made  out  or  not ;  and 
Jervis,  C.  J.,  has  declared  it  to  be  "  a  practice  quite 

(z)  E,  V.  SheUard,  9  C.  &  P.  277. 
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illegal  and  highly  improper"  not  to  take  down  in 
writing  eveiy  such  deposition.  Accordingly,  the 
court  will  require  distinct  eyidence  that  it  has  not 
been  so  taken  down,  before  it  will  admit  seoondaiy 
parol  evidence  of  anything  that  was  said  on  an 
examination  before  a  magistate  (a). 

The  prisoner's  statement  will  be  limited,  as  to  its 
admissibility  in  the  first  instance,  by  the  principles 
laid  down  in  the  chapter  on  Confessions,  and  the 
statutory  provisions  which  are  there  mentioned  (b), 
A  voluntary  statement  made  by  a  prisoner  before  a 
magistrate  ought  to  be  reduced  into  writing,  and 
read  as  evidence  against  or  for  him  by  the  counsel  for 
the  prosecution  at  the  trial.  It  is  desirable,  bat  not 
necessary,  that  the  prisoner  should  sign  the  state- 
ment; and  it  is  said  not  to  be  necessary  that  the 
magistrate  should  sign  it,  if  the  prisoner  signs  or 
admits  the  statement  to  be  true  when  it  is  read  over 
to  him ;  but  a  statement  not  signed  by  the  magis- 
trate, and  neither  signed  nor  admitted  by  the  prisoner, 
is  clearly  inadmissible  {c).  If  it  is  clearly  proved 
that  the  prisoner  made  a  statement  before  the  magis- 
trate which  was  not  taken  down  in  writing,  it  may 
be  proved  by  any  one  who  heard  it  (rf). 

A  prisoner's  statement  is  only  evidence  against 
himself,  and  not  against  others  who  are  implicated 
in  ihe  same  charge  (e).    It  has  been  held  that  a  state- 

(a)  Faraofu  v.  Sroum,  3  C.  &  K.  295. 
{b)  Sapra,  p.  310. 
(0)  Zambe's  eaUy  2  Leaoh,  625. 
(eQ  R,  Y.  JacoU,  1  Leaoh,  309. 
\e)  M,  y.  AppUbyy  3  Staik.  33. 
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ment  will  not  be  inadmifisible  because  a  magistrate 
has  not  given  the  prisoner  the  statutory  caution  that 
he  has  nothing  to  hope  from  any  promise  of  favour, 
or  to  fear  from  any  threat  of  punishment  (/)• 

The  3rd  section  of  30  &  31  Vict.  c.  35,  provides, 
that  if  an  accused  person  calls,  or  desires  to  call, 
witnesses,  the  ^'  justice  or  justices  shall,  in  the  pre- 
sence of  such  accused  person,  take  the  statement  on 
oath  or  affirmation,  both  examination  and  cross^ 
examination,  of  those  who  shall  be  called  as  witnesses 
by  such  accused  person,  and  who  shall  know  any- 
thing relating  to  the  facts  and  circumstances  of  the 
case,  or  anything  tending  to  prove  the  innocence  of 
such  accused  person,  and  shall  put  the  same  into 
writing ;  and  such  depositions  of  such  witnesses  shall 
be  read  over  to  and  signed  by  the  witnesses  who 
have  been  so  examined,  and  signed  also  by  the  justice 
or  justices  taking  the  same,  and  transmitted  in  due 
oourse  of  law  with  the  depositions." 


DEPOSITIONS  BEFORE  CORONERS. 

These  are  not  within  the  11  &  12  Vict.  c.  42,  but 
are  practically  admissible  under  similar  restrictions. 
It  is  not  necessary  that  they  should  have  been  taken 
in  the  presence  of  the  prisoner  {g) ;  but  they  must 
be  signed  by  the  coroner,  and  the  handwriting  must 
be  proved  (A). 

(/)  S,  Y.  Santomef  1  Den.  545. 

(^)  BuU.  N.  P.  248. 

(A)  £.  Y.  Englandy  2  Leach,  770. 
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A  coroner's  inquifiition  is  admifisible  between  thud 
parties  to  show  that  there  has  been  suoh  a  judkaal 
inquiij  into  the  matters  to  whioh  it  refers  (t). 


DEPOSITIONS  IN  CIVIL  CASES. 

Before  considering  the  present  practice  under 
Order  37  of  the  E.  S.  0.  1883,  it  may  be  desirable  to 
notice  brieflj  what  was  the  practice  before  the  Judi- 
cature Acts. 

The  practice,  so  far  as  the  Court  of  Ghanoeny  was 
concerned,  was  that  provided  by  the  15  &  16  Yiot. 
0.  86,  s.  28,  and  the  11th  nde  of  the  Order  of  the 
5th  of  February,  1861  (which  was  made  in  pur- 
suance of  that  act,  and  of  23  &  24  Yict  c  128). 
The  act  provided,  that  "  the  mode  of  examining  wit- 
nesses in  the  said  court,  and  all  the  practice  of  the 
said  court  in  relation  thereto,  so  far  as  such  practioe 
shall  be  inconsistent  with  the  mode  hereinafter  pre- 
scribed of  examining  such  witnesses,  and  the  prac- 
tice in  relation  thereto,  shall,  from  and  after  the 
time  appointed  for  the  commencement  of  Uiis  aot^ 
be  abolished :  provided  always,  that  the  oourt  may, 
if  it  shall  think  fit,  order  any  particular  witness  or 
witnesses  out  of  the  jurisdiction  of  the  said  comt 
to  be  examined  upon  interrogatories  in  the  mode  now 
practised  in  the  said  court,  and  that  with  respect  to 
such  witness  or  witnesses  the  practice  of  the  said 
court  in  relation  to  the  examination  of  witnesses 
shall  continue  in  full  force,  save  only  so  far  as  the 


(t)  R,  T.  Gregory,  15  L.  J.,  M.  C.  38. 
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flame  may  be  varied  by  any  general  order  of  the 
Xiord  Chancellor  in  that  behalf,  or  by  any  order  of 
the  court  with  reference  to  any  particular  case/' 
The  Order  provided,  that  "  Notwithstanding  any  of 
these  rules  the  court  or  the  judge  in  chambers 
may  direct  that  the  oral  examination  and  cross- 
examination  of  any  witness  (whether  a  party  or  not), 
or  the  cross-examination  of  any  person  who  has  been 
examined  ex  parte  before  an  examiner,  or  made  an 
affidavit,  shall  be  taken  before  an  examiner  of  the 
eofort  or  a  special  examiner  in  the  manner  prescribed 
by  the  statute  15  &  16  Yict.  c.  86,  as  if  these  rules 
had  not  been  made,  in  case  it  shall  appear  to  the 
judge  that  owing  to  the  age,  infirmity  or  absence  out 
of  tiie  jurisdiction  of  such  witness  or  person,  or  for 
any  other  cause  which  to  the  judge  shall  appear 
sufficient,  it  is  expedient  that  such  direction  should 
be  given.  Such  direction  may  be  obtained  on  appli- 
cation to  the  court  or  the  judge  in  chambers  on 
notice."  In  practice,  all  examinations  of  witnesses 
who  were  old,  iU,  or  out  of  the  jurisdiction  were 
taken  before  examiners. 

At  common  law,  whenever  a  witness  was  beyond 
the  jurisdiction  of  the  courts,  or  likely  to  be  so  at  the 
time  of  trial,  or  when  he  was  likely  to  be  unable  to 
attend  the  trial,  owing  to  approaching  dissolution,  or 
permanent  infirmity,  the  courts  had  power  to  grant 
a  commission  to  examine  such  witness,  either  in  Great 
Britain  or  abroad,  at  any  time  after  the  commence- 
ment of  the  action  (t) ;  and  to  permit  his  written 

{I)  Fffm$y  Y.  Seaslei/,  17  Q.  B.  86. 
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defposition,  as  oeitified  by  the  oomxnissioner,  to  be 
read  in  eTidence  at  the  trial,  on  proof  tbat  the  depo- 
nent was  at  tbat  time  beyond  the  jurisdiction  of  the 
oourt,  or  dead,  or  nnable  from  permanent  ricknees, 
or  other  permanent  infirmiiy,  to  attend  the  triaL 

The  foundation  of  this  privilege  was  the  40th  sec- 
tion of  13  G-eo.  3,  0.  63,  which  permitted  the  proee- 
outer  or  defendant,  in  all  indictments  or  inf oimations 
for  offences  committed  in  India,  to  apply  for  and 
obtain  a  writ  of  mandamus  to  the  superior  judges  in 
India,  directing  them  to  take,  in  due  form  of  kw, 
the  statements  of  witnesses  within  their  jurisdiction 
concerning  the  offence,  and  to  return  them  in  the 
form  of  signed  and  sealed  depositions  to  the  King's 
Bench.  A  similar  privilege  was,  by  sect.  44,  g^ven 
in  actions  and  suits  commenced  in  England.  The 
1  Will.  4,  c.  22,  taking  this  act  as  its  basis,  extended 
its  provisions  substantially  ^^  to  all  colonies,  islands, 
plantations,  and  places  under  the  dominion  of  his 
Majesty  in  foreign  parts,  and  to  the  judges  of  the 
several  courts  therein,  and  to  all  actions  depend- 
ing in  any  of  his  Majesty's  oourts  at  Westminster, 
in  what  place  or  country  soever  the  cause  of  action 
may  have  arisen,  and  whether  the  same  may  have 
arisen  within  the  jurisdiction  of  the  court,  to  ilie 
judges  whereof  the  writ  of  commission  may  be 
directed,  or  elsewhere."  By  the  second  section  the 
colonial  judges  were  empowered  to  enforce  the  attend- 
ance of  witnesses  in  such  cases  in  the  same  way  as 
if  the  action  of  suit  had  arisen  within  their  jurisdio* 
tion.  The  4th  section  empowered  the  courts  at 
Westminster,  "  and  the  several  judges  thereof,  in 
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erery  action  depending  in  such  oouit,  upon  the  ap- 
plication of  any  of  the  parties  to  such  suit,  to  order 
the  examination  on  oath,  upon  interrogatories  or 
otherwise,  hef  ore  the  master  or  prothonotary  of  the 
said  court,  or  other  person  or  persons  to  be  named 
in  such  order,  of  any  "witnesses  within  the  jurisdiction 
of  the  court  where  the  action  shall  be  depending ;  or 
to  order  a  commission  to  issue  for  the  examination 
of  witnesses  on  oath  at  any  place  or  places  out  of 
such  jurisdiction  or  otherwise ;  and  by  the  same,  or 
any  subsequent  order  or  orders,  to  give  all  such  direc- 
tions touching  the  time,  place,  and  manner  of  such 
examination,  as  well  within  the  jurisdiction  of  the 
oourt  wherein  the  action  shall  be  depending  as  with- 
out, and  all  other  matters  connected  with  such  exa- 
mination as  may  appear  reasonable  and  just."  By 
sect.  5,  witnesses  within  the  jurisdiction  might,  by 
order  of  the  court  or  of  a  judge,  be  summoned  to 
attend  the  commission,  and  be  attached  for  non- 
attendance.  By  sect.  7,  the  commissioner  was  autho- 
rized to  administer  an  oath  to  the  witness,  or  an 
affirmation  in  cases  where  the  law  permits  it  in  sub- 
stitution; and  the  witness  is  subjected  to  the  penalties 
of  perjury  for  giving  evidence  falsely  (see  also  6  &  7 
Vict.  c.  83,  s.  5).  Sect.  10  enacts  as  follows :  "  That 
no  examination  or  deposition  to  be  taken  by  virtue 
of  this  act  shall  be  read  in  evidence  at  any  trial 
without  the  consent  of  the  party  against  whom  the 
same  may  be  offered,  unless  it  shall  appear  to  the 
satisfaction  of  the  judge  that  the  examinant"  {query 
examinee)  "  or  deponent  is  beyond  the  jurisdiction 
of  the  court,  or  dead,  or  unable  from  permanent 
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sicknesSy  or  other  permanent  infirmity,  to  attend  Uie 
trial ;  in  all  or  any  of  which  cases  the  exanunationB 
and  depositions,  certified  nnder  the  hand  of  the  com- 
missioners, master,  prothonotary,  or  other  penon 
taking  the  same,  shall  and  may,  without  proof  of 
signature  to  such  certificate,  be  reoeiyed  and  read  in 
evidence,  saving  all  just  exceptions."  It  should  be 
observed  that  the  3rd,  4th,  5th,  8th,  9th,  10th,  and 
11th  sections  of  this  act  are  repealed  by  46  &  47 
Vict.  c.  49.  The  following  points  were  decided  in 
connection  with  the  enactments  above  referred  to  :— 
The  sickness  need  not  necessarily  be  incurable,  but 
only  so  far  pennanent  as  to  be  likely  to  last  beyond 
the  trial ;  and  the  decision  of  the  judge  as  to  tlie 
deponent's  inability  to  attend  the  trial  was  subject 
to  review  by  the  court ;  but  the  court  would  not 
interfere  unless  they  were  satisfied  that  the  judge 
had  been  misled  by  misrepresentations  or  that  in- 
justice was  likely  to  be  done(m).  A  commis- 
sion might  issue  to  any  one  whom  the  court  might 
appoint,  even  to  a  foreign  court  or  the  judges  of 
a  foreign  court,  if  such  judges  were  willing  to 
act  (n) ;  and  it  would  be  no  objection  to  the  com- 
mission issuing,  that  it  appeared  that  they  would 
examine  the  witnesses  on  principles  not  recognized 
by  the  English  law  of  evidence ;  but  if  it  appeared 
at  the  trial,  either  on  the  face  of  the  depositions,  or 
from  extrinsic  evidence,  that  inadmissible  statements, 


(m)  Duke  of  Beaufort  v.  Crawthojfy  L.  R.,  1  0.  P.  699. 
(m)  Fischer  t.  Sztaray^  E.  B.  &  E.  321.    Now,  however,  the 
praotioe  is  to  ifisne  a  letter  of  request,  infra^  p.  598. 
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hearsay  for  instance,  had  been  received  by  the  com* 
missioners,  the  whole  depositions  would  be  rejected ; 
or,  at  all  events,  such  portions  as  were  inadmissible 
according  to  the  English  law  (o).  The  court  had 
a  discretion  to  receive  parts  of  a  deposition  and 
to  reject  other  parts  which  appeared  either  to  have 
been  elicited  by  leading  questions  or  to  be  otherwise- 
objectionable  (j[>).  The  court  would  not  grant  a 
commission  to  examine  witnesses  in  a  hostile  country^ 
although  there  might  be  an  open  communication  with 
it(g).  The  party  to  be  prejudiced  by  the  deposi- 
tion must  have  had  an  opportunity  of  being  present 
at  the  examination,  and  of  cross-examining  the  wit- 
ness (r),  and  he  must  have  formal  notice  that  the 
commission  was  to  be  applied  for  or  issued  {s) ;  but 
the  opposite  party  was  allowed  to  put  in  the  deposi- 
tions, as  the  witnesses  were  examined  as  much  for 
one  side  as  the  other  {t).  The  depositions  could  not 
be  read  if  the  deponent  was  in  the  country,  and  pro- 
ducible at  the  trial,  and  his  inability  to  attend  could 
not  be  proved  by  hearsay  (w).  Where  depositions 
were  tendered  on  the  ground  of  the  deponent  being 
beyond  the  jurisdiction  of  the  court,  this  fact  had  to 
be   proved   satisfactorily  (v) ;  and  therefore  it  was 


(o)  Lumley  y.  Gye,  2  E.  &  B.  216. 
(p)  Small  y.  Nairne,  13  G.  B.  840. 
(q)  Barriek  y.  Buha,  16  0.  B.  492. 
(r)  AU.'Oen,  y.  Baviwn,  M*Clel.  &  T.  160. 
(»)  Steinkeller  y.  NetoUm,  9  C.  &  P.  317. 
(t)  Froetor  y.  Zains&n,  7  C.  &  P.  629. 
(m)  JRobinson  y.  Markis,  2  M.  &  B.  375. 
(r)  Ibid. 

P.  Q  Q 
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held,  where  it  only  appeared  that  the  deponent  was  a 
sailor,  and  had  belonged  some  months  previouslj  to 
a  vessel  lying  in  the  Thames,  but  it  did  not  farther 
appear  what  had  become  of  the  man  or  the  vessel,  that 
the  proof  that  the  former  was  beyond  the  jurisdiction 
of  the  court  was  too  vague,  although  the  depodtion 
would  probably  have  been  admitted,  if  it  had  been 
shown  that  any  efforts  had  been  recently  made  to 
find  the  deponent  (u).  When  a  witness  proved  that 
he  had  seen  the  deponent  start  by  railway  to  Graves- 
end,  where  the  vessel  lay  in  which  he  was  to  sail  to 
Australia,  and  that  he  had  received  letters  from  the 
deponent,  dated  from  two  places  on  the  Englidi 
coast,  where  the  vessel  was  known  to  have  touched, 
it  was  held  to  be  sufficiently  proved  that  the  deponent 
was  out  of  the  jurisdiction  of  the  court  (r) ;  bat 
where  it  appeared  in  a  similar  case  that  the  deponent 
was  on  board  the  night  before  the  trial,  and  expect- 
ing to  sail  immediately,  this  was  held  insufficient  (r). 
If  the  commission  was  granted  on  the  ground  of  the 
witness's  permanent  residence  abroad  veiy  slight 
evidence  has  been  held  sufficient  to  raise  the  pre- 
sumption of  his  being  so  at  the  time  of  the  trial  (j/) ; 
but  if  it  was  granted  on  account  of  temporary  absence 
abroad  or  of  illness,  it  was  held  that  the  absence  or 
illness  must  be  clearly  proved  (2) :  and  when  the  de- 


(m)  JFakoner  y.  KantoHy  1  Gamp.  171. 
(v)  Varicas  v.  French,  2  C.  &  K.  1008. 
(«)  Carruthers  v.  Graham^  1  G.  &  M.  6. 
(y)  FoUaek  v.  Pollack,  2  S.  &  T.  310. 
(«)  Mills  Y.  Mills,  2  S.  &  T.  310. 


DEPOSITIONS.  695 

ponent  was  dead  or  absent  from  sidkness,  the  death 
or  the  nature  of  the  malady  had  to  be  distinctly 
fihowD. 

The  present  practice  is  regulated  by  Bules  5  to  25 
of  Order  37  (a)  of  the  E.  S.  C.  1883.  Eule  5  is  as 
follows :  "  The  court  or  a  judge  may  in  any  cause 
or  matter,  where  it  shall  appear  necessary  for  the 
purposes  of  jiistice,  make  any  order  for  the  examina* 
tion  npon  oath  before  the  court  or  judge,  or  any 
officer  of  the  court,  or  any  other  person,  and  at  any 
place,  of  any  witness  or  person,  and  may  empower 
any  party  to  any  such  cause  or  matter  to  give  such 
deposition  in  evidence  therein  on  such  terms,  if  any, 
as  the  court  or  a  judge  may  direct." 

Under  this  rule  (and  the  corresponding  Bule  4 
of  the  B.  S.  G.  1875)  it  has  been  held  that  orders 
will  be  made  where  "necessary  for  the  purposes 
of  justice,"  i.e.,  in  the  interests  of  all  parties  to 
the  litigation,  and  not  merely  in  the  interest  of 
the  applicant  {b) ;  and  therefore  orders  can  be 
made  to  examine  witnesses  de  bene  essCy  including 
the  parties  to  the  proceedings  ((?),  when  they  are 
going  abroad,  or  when  from  age,  illness,  or  other 
infirmity  they  are  likely  to  be  unable  to  attend  at 
the  trial  (d).  The  order  may  be  made  ex  parte,  but 
in  such  a  case  it  is  liable  to  be  discharged  if  it  can 

(a)  These  roles  will  be  found  in  the  Appendix. 

{b)  Berdan  v.  Gremtcood,  L.  R.,  20  Ch.  D.  764,  n. 

(c)  Nadin  v.  Bassett,  L.  E.,  25  Gh.  B.  21 ;  53  L.  J.,  Gh.  263  ;  32 
W.  B.  70. 

{d)  Per  Jessel,  H.  B.,  Warner  v.  Mowes,  L.  B.,  16  Gh.  D.  103 ; 
60  L.  J.,  Ch.  29  ;  29  W,  R.  202. 

qq2 
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be  shown  to  be  improper  bs  not  being  neoessaiy  &r 
the  purposes  of  justice  (6).  When  the  ground  for 
the  application  is  the  age  of  the  witnesses,  those 
above  seventy-five  will  be  examined  as  a  matter  of 
oourse ;  as  to  those  between  seventy  and  sevenfy-five, 
it  vnll  depend  on  the  nature  of  the  evidence  they  can 
give,  and  the  number  of  other  witnesses  who  can  give 
similar  evidence  (c),  but  age  alone  is  not  a  snffident 
ground  where  the  witness  is  under  seventy.  If  there 
is  only  one  witness  who  can  depose  to  an  impoitfint 
fact,  an  order  will,  following  the  practice  of  the 
Court  of  Chancery,  be  made  to  examine  such  wit- 
ness {d).  It  should  be  observed,  that  the  5th  fiole 
of  Order  37  does  not  apply  to  cases  in  which  the 
parties  have  agreed  that  the  evidence  in  an  action 
shall  be  taken  by  affidavit,  and  it  afterwards  trans- 
pires that  one  of  the  proposed  witnesses  wiU  not 
make  an  affidavit  {e). 

Eule  18  is  as  follows :  *^  Except  where  by  this 
order  otherwise  provided  or  directed  by  the  court  or 
a  judge,  no  deposition  shall  be  given  in  evidence  at 
the  hearing  or  trial  of  the  cause  or  matter  without 
the  consent  of  the  party  against  whom  the  same  may 
be  offered  unless  the  court  or  judge  is  satisfied  that 
the  deponent  is  dead  or  beyond  the  jurisdiction  of 
ihe  court,  or  unable  from  sickness  or  other  infirmity 


{b)  Bidder  y.  Bridget,  L.  R.,  26  Ch.  D.  1 ;  63  L.  J.,  Cb.  479; 
82  W.  R.  445. 

(e)  Ibid. 

(d)  Shirley  v.  JEarlFerrert,  3  P.  Wma.  77. 

{e)  Nadin  v.  Bauett^  L.  R.,  25  Ch.  B.  21 ;  53  L.  J.,  Gh.  253; 
32  W.  R.  70. 
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to  attend  the  hearing  or  trial,  in  any  of  which  cases 
the  depositions  certified  under  the  hand  of  the  person 
taking  the  examination  shall  be  admissible  in  evi- 
denoe,  saving  all  just  exceptions,  without  proof  of 
the  signature  to  such  certificate."  It  may  be  antici- 
pated that  the  very  extensive  power  of  ordering  depo- 
sitions to  be  given  in  evidence  without  the  consent 
of  the  party  against  whom  they  are  to  be  used  con- 
ferred by  this  rule,  will  seldom,  if  ever,  be  exercised, 
except  in  the  cases  specially  mentioned,  viz.,  where 
{he  deponent  is  dead  or  out  of  the  jurisdiction,  or 
unable  from  sickness  or  other  infirmity  to  attend  at 
the  trial.  Still  there  are  possible  cases  in  which  it 
might  properly  be  exercised,  e.g.^  where  the  deposi- 
tion is  that  of  a  witness  to  -proYO  pro  formd  a  relevant 
fact,  and  also  when  the  consent  of  the  opposite  party 
28  withheld  maid  ftde.  It  will  be  noticed  that  the 
sickness  or  infirmity  mentioned  in  the  rule  is  not 
necessarily  '^permanent,"  as  it  was  in  the  10th  section 
of  1  Will.  4,  c.  22. 

Where  the  witness  is  in  England  it  is  by  Eule  39 
of  Order  37,  provided  that  his  examination  '^  shall, 
in  any  cause  or  matter  in  any  division  of  the  High 
Court,  unless  the  court  or  a  judge  shall  otherwise 
direct,  be  taken  before  one  of  the  examiners  of  the 
court ;  provided  that  nothing  in  this  rule  shall  inter- 
fere with  the  practice  as  to  examinations  in  the 
Admiralty  Division." 

In  cases  where  the  witness  is  not  examined  before 
one  of  the  examiners  of  the  court,  a  special  examiner 
has  to  be  appointed,  who  is  usually,  though  not 
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neoessarilj,  a  barrister.  All  persons  intereeted  hate 
a  right  to  be  heard  on  the  question  who  shall  he 
appointed  special  examiner,  and  if  they  cannot  agiee 
the  judge  appoints  (/).  A  mere  mtness,  howevor, 
has  no  voice  in  the  matter  (g). 

When  the  witness  is  to  be  examined  abroad  a 
special  examiner  has  of  course  to  be  appointed  {h) ; 
and  such  special  examiner  need  not  be  a  barrister. 
In  one  case  the  British  Minister  at  Teheran  was  ap- 
pointed {i)j  and,  as  previously  stated,  a  oommiBaon 
may  issue  to  the  judges  of  a  foreign  court,  if  willing 
to  act.  But  the  practice  now  is  to  issue  a  letter  of 
request  to  the  judges  of  a  foreign  court,  undar 
Bule  6a  of  Order  37,  which  is  as  follows:  *^If  in  any 
case  the  court  or  a  judge  shall  so  order  there  shall  he 
issued  a  request  to  examine  witnesses  in  lieu  of  a  oom- 
mission.  The  forms  1  and  2  in  the  Appendix  hereto 
shall  be  used  for  such  order  or  request  respectively, 
with  such  variation  as  circumstances  may  require,  and 
may  be  cited  as  forms  37  a  and  37  b  in  Appendix  K" 
An  application  for  a  commission  to  take  evidenoe 
abroad  will  be  refused  where  there  has  been  undue 
delay  (k),  or  where  it  is  not  made  band  fide;  and 
therefore,  where  the  court  was  satisfied  that  the  reason 


(/)  In  re  Smith,  Kniffht  ^  Co.,  L.  R.,  8  £q.  23 :  17  W.  R.  758. 

Iff)  In  r»  Contract  Corporationy  L.  B.,  13  £q.  27;  41  L.  J.,  Gh. 
225. 

(A)  OnffUy  v.  RiU,  W.  K.,  1874,  167. 

(i)  Banque  Franco*  Egyptienne  v.  Lutaohery  28  W.  R.  133. 

\k)  Steuart  v.  Gladttone,  L.  B.,  7  Ch.  D.  394 ;  47  L.  J.,  Gh.  154 ; 
26  W.  R.  277. 
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alleged  for  ihe  plaintiff  not  coming  to  England  was  a 
pretence,  and  that  the  real  reason  was  that  he  desired  to 
avoid  cross-examination  in  court,  a  commission  to  take 
his  evidence  abroad  was  refused  (/).  In  a  later  case, 
however,  where  the  Court  of  Appeal  was  of  opinion 
that  it  was  not  necessary  for  the  purposes  of  justice 
that  the  plaintiffs  should  be  examined  in  court, 
a  oommission  was  granted  to  examine  them  in 
America,  where  they  resided  (m).  In  another  case 
the  Court  of  Appeal  qualified  an  order  appointing  a 
oommission  to  take  the  plaintiff's  evidence  in  New 
Zealand,  where  he  resided,  by  inserting  a  proviso 
that  "  the  depositions  of  the  plaintiff  are  not  to  be 
read  if  the  defendant  requires  him  to  appear  at  the 
trial  to  be  examined  and  cross-examined"  {n).  No 
general  rule  can  be  extracted  from  these  cases,  but 
it  seems  that  the  court  will  in  each  case  be  guided 
by  the  nature  of  the  action,  the  importance  to  be 
attached  to  the  plaintiff's  cross-examination,  and  the 
circumstances  imder  which  it  is  asked  to  dispense 
with  the  plaintiff's  personal  attendance  in  court,  in 
deciding  whether  it  will  or  will  not  grant  a  commis- 
sion to  take  his  evidence  abroad.  The  matter  is 
entirely  one  within  the  discretion  of  the  court  (o). 

With  regard  to  a  proposed  witness  who  is  abroad, 
the  court  must  in  all  cases  be  satisfied  that  he  can 

(/)  Berdan  t.  Greenwood^  L.  B.,  20  Ch.  D.  764,  n. 

\m)  Armour  v.  Walker,  L.  R.,  26  Ch.  D.  673 ;  63  L.  J.,  Ch.  418; 
32  W.  R.  214. 

(»)  Nadin  y.  Bau$ttf  L.  R.,  26  Ch.  D.  21 ;  63  L.  J.,  Ch.  263 ; 
32  W.  R.  70. 

(o)  Coeh  ▼.  AUeoeh,  L.  R.,  21  Q.  B.  D.  178 ;  67  L.  J.,  Q.  B.  489 ; 
36  W.  R.  747. 
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give  material  evidenoe  before  it  will  issue  a  commia- 
sion  {p).     Subject  to  this  the  rule  is  that  a  commis- 
sion  will  issue  if  the  applicant  satisfies  the  court  that 
it  is  impracticable  or  unreasonable  to  bring  the  wit* 
ness  to  England  for  the  trial.    In  a  recent  case  the 
Court  of  Appeal  affirmed  a  dedsion  refusing  a  com- 
mission to  examine  a  witness  in  America,  on  the 
ground  that  there  was  not  enough  to  show  that  tha 
witness  could  not  be  brought  or  would  not  come  to 
England (^),    Cotton,   L.J.,   observing:    "This   is 
not  the  case  of  a  plaintiff  but  of  a  witiiess,  and  un* 
doubtedly  a  most  material  witness — ^a  witness  who  is 
ooming  to  give  evidence  on  the  part  of  the  plaintif! 
to  assist  the  plaintiff  in  upsetting  for  fraud  a  scheme 
in  which  the  witness  had  himself  been  one  of  the 
principal  actors.    It  is  most  desirable  that  such  a 
witness  should  be  examined  in  open  court.    If,  how- 
ever, it  could  be  shown  that  he  could  not  be  induced 
to  come  here,  or  that  the  plaintiff  could  not  reason-* 
ably  be  expected  to  bring  him  here,  I  think  it  would 
be  right  to  give  leave  to  examine  him  abroad,  and  it 
would  be  for  the  court  or  the  jury  at  the  trial  to 
detennine  how  far  the  weight  of  his  evidence  was 
affected  by  their  not  having  seen  or  heard  him ;  but 
I  thinlr  that  in  a  case  of  this  sort,  where  it  is  im- 
portant that  the  witness  should  be  examined  in  court, 
a  heavy  burden  Ues  on  the  party  who  wishes  to 
examine  him  abroad  to  show  clearly  that  he  camiot 


ip)  Langm  y.  TaU,  L.  B.,  24  Gh.  D.  522 ;  32  W.  B.  189. 
(q)  Lawwn  y.   Vacitum  Brak$  Co,^  L.  B.,  27  Oh.  D.  187;  64 
L.  J.,  Ch.  16 ;  33  W.  B.  186. 
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be  reasonably  expected  to  come  here.  On  that  point 
the  plaintiff  has  failed.  In  my  opinion  there  is  not 
Buffident  evidence  to  satisfy  me  that  this  witness 
eonnot  be  brought  here  or  will  not  come  here.  It  is- 
tme  we  are  told  he  is  in  the  service  of  some  company,. 
but  we  do  not  know  what  is  the  character  of  hi& 
oooapation,  or  whether  he  would  not  be  able,  at  oom*^ 
paratively  small  expense,  to  leave  for  a  time  his 
position  there  and  come  over  to  this  country."  It 
may  here  be  observed  that  of  course  a  commission  can 
be  appHed  for  to  examine  witnesses  in  a  foreign 
eountry  for  the  purpose  of  proving  what  is  the  law 
of  that  country  on  any  point.  The  granting  of  such 
eommission  will  depend  entirely  on  the  question. 
whether  competent  witnesses  can  be  called  to  prove 
the  law  in  question  at  the  triaL  If  they  can  be. 
oaJled,  the  commission  will  be  refused  (r).  If  they 
probably  cannot,  the  commission  will  generally  be 
granted  («),  but  the  matter  is  entirely  within  the 
discretion  of  the  court  (t). 

Any  objection  to  the  evidence  taken  before  a  com- 
mission ought  to  be  made  at  the  time  the  evidence  is 
taken,  and  not  afterwards,  and  this  is  especially  the 
ease  with  an  objection  which  could  be  removed  at. 
the  time ;  and  therefore,  where  upon  the  face  of  the 
depositions  it  appeared  that  the  witness  had  affirmed^ 


(r)  The  Moxham,  L.  E.,  1  P.  D.  116 ;  24  W.  R.  597. 

(•)  Armour  v.  Walker,  L.  R.,  26  Ch.  D.  677;  68  L.  J.,  Ch.  413; 
82  W.  R.  214. 

(0  Coeh  y.  AUcoek,  L.  R.,  21  Q.  B.  D.  178 ;  67  L.  J.,  Q.  B.  489 ; 
36  W.  R.  747. 
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an  application  to  take  the  depositions  off  the  file,  on 
the  ground  that  the  -witness's  evidenoe  oovlA  not 
under  the  circumstanoes  have  been  legally  taken  on 
affirmation,  although  no  objection  was  made  thereto 
at  the  time,  was  refused  {u) ;  and  where  copies  of 
certain  documents  and  answers  of  the  witnesses  with 
regard  to  sudi  copies  were  received  by  the  oommis- 
doners  without  objection  by  the  defendant  at  the 
time,  and  the  copies  were  appended  to  ihe  depositions, 
it  was  held  that  the  defendant  could  not  afterwards 
object  to  such  copies  being  used  in  evidence  (9). 

Where  an  order  has  been  made  for  the  exanuna- 
iion  of  a  witness  under  Bule  5  of  Order  37,  it  is 
not  an  order  on  him  to  attend  for  examination, 
and  therefore  if  he  is  unwilling  to  attend  he  must  be 
serred  with  a  mbposna.  If  he  then  fails  to  attend,  or 
attends  and  refuses  to  be  sworn,  or  refuses  to  answer 
a  lawful  question,  the  party  requiring  his  evidenoe 
must  apply  to  the  court  or  a  judge  under  Bule  13 
of  Order  37.  In  such  a  case  the  court  wiU  order  a 
recalcitrant  witness  to  attend  at  his  own  expense  (x ), 
and  can  make  him  pay  the  costs  of  the  order  (y).  A 
witness  who  refuses  to  answer  a  lawful  question  when 
ordered  so  to  do  by  the  court  or  a  judge  can  be  com- 
mitted for  contempt  of  court,  but  an  examiner  has 
no  power  to  compel  a  witness  to  answer.    All  that 


(«)  JRickardi  t.  Jlouffh,  51  L.  J.,  Q.  B.  361 ;  30  W.  B.  676. 
(«)  Sohimon  y.  Daviea,  L.  B.,  6  Q.  B.  D.  26  ;  49  L.  J.,  Q.  B. 
218 ;  28  W.  B.  266. 

(x)  Stuart  ▼.  BalkU  Co.,  58  L.  J.,  Ch.  791 ;  32  W.  B.  676. 
(y)  Under  Order  37,  r.  15. 
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he  can  do  is  to  take  down  the  question  and  the  ob- 
jection for  the  purpose  of  the  matter  being  brought 
before  the  oourt  or  a  judge  by  the  party  who  desires 
to  have  the  witness's  answer  (s). 

As  preyiously  observed,  a  commission  may  be 
issaed  to  the  judges  of  any  foreign  court.  So  a 
commission  may  issue  to  the  judges  of  the  High 
Court  of  Justice  in  England,  and  of  the  Court  of 
Session  in  Scotland,  and  of  any  supreme  court  in 
any  of  her  Majesty's  colonies  or  possessions  abroad, 
and  to  any  judge  in  any  such  colony  or  possession 
appointed  for  the  purpose  by  order  in  council :  with 
zespect  to  whom  it  is  provided  by  22  Yiot.  o.  20,  s.  1, 
88  follows : — "  Where,  upon  an  application  for  this 
purpose,  it  is  made  to  appear  to  any  court  or  judge 
having  authority  under  this  act,  that  any  court  or 
taribunal  of  competent  jurisdiction  in  her  Majesty's 
dominions  has  duly  authorized,  by  commission, 
order,  or  other  process,  the  obtaining  the  testimony 
in  or  in  relation  to  any  action,  suit,  or  proceeding 
pending  in  or  before  such  court  or  tribunal,  of 
any  witness  or  witnesses  out  of  the  jurisdiction 
of  such  court  or  tribunal  and  within  the  jurisdic- 
tion of  such  first-mentioned  court,  or  of  the  court 
to  which  such  judge  belongs,  or  of  such  judge, 
it  shall  be  lawful  for  such  court  or  judge  to 
order  the  examination,  before  the  person  or  persons 
apiKjinted,  and  in  manner  and  form  directed  by  such 
oommission,  order,  or  other  process  as  aforesaid,  of 
such  witness  or  witnesses  accordingly ;  and  it  shall 

(s)  Under  Order  37,  r.  14* 
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be  lawful  for  the  said  court  or  judge  by  the  same 
order,  or  for  saoh  oourt  or  judge  or  any  other  judge 
baying  authority  under  this  act,  by  any  subsequent 
order,  to  command  the  attendance  of  any  person  ta 
be  named  in  such  order  for  the  purpose  of  being 
examined,  or  the  production  of  any  writings  or  other 
documents  to  be  mentioned  in  such  order,  and  to  gire 
all  such  directions  as  to  the  time,  place  and  manner 
of  such  examination,  and  all  other  matters  connected 
therewith,  as  may  appear  reasonable  and  just ;  and 
any  such  order  may  be  enforced,  and  any  disobe- 
dience thereof  punished,  in  like  manner  as  in  esse 
of  an  order  made  by  such  court  or  judge  in  a  cause 
depending  in  such  court  or  before  such  judge."   The 
2nd  section  provides,  that  every  person  examined 
as  a  witness  under  any  such  commission,  order,  or 
other  process  as  aforesaid,  who  shall  upon  any  such 
examination  wilfuUy  and  corruptly  give  any  false 
evidence  shall  be  deemed  and  taken  to  be  guilty  of 
perjury.    The  4th  section  provides,  "  that  every  per- 
son examined  under  any  such  commission,  order,  or 
other  process  as  aforesaid  shall  have  the  like  right 
to  refuse  to  answer  questions  tending  to  criminate 
himself,  and  other  questions  which  a  witness  in  any 
oause  pending  in  the  court  by  which  or  by  a  judge 
whereof  or  before  the  judge  by  whom  the  order  for 
examination  was  made  would  be  entitled  to;  and 
that  no  person  shall  be  compelled  to  produce  under 
any  such  order  as  aforesaid  any  \iTiting  or  other 
document  that  he  would  not  be  compellable  to  pro- 
duce at  a  trial  of  such  a  cause."    The  5th  section 
provides,  that  her  Majesty's  superior  courts  of  com- 
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men  law  at  Westminster  and  in  Dublin  respeotivelj, 
the  Court  of  Session  in  Sootland,  and  any  supreme 
court  in  any  of  her  Majesty's  colonies  or  possessions 
abroad,  and  any  judge  of  any  such  court,  and  any 
judge  in  any  such  colony  or  possession  who  by  any 
order  of  her  Majesty  in  oounoQ  maybe  appointed  for 
this  purpose,  shall  respeotiyely  be  courts  and  judges 
having  authority  under  the  act. 

Under  this  act  the  attendance  of  witnesses  before 
a  special  examiner  can  be  enforced  by  the  court 
haying  jurisdiction  where  the  examination  is  to  take 
place ;  and  in  such  case  it  is  the  duty  of  such  court, 
and  not  of  the  court  that  appoints  the  special  exami- 
nation, to  determine  what  witnesses  are  to  be  sum- 
moned, and  what  documents  they  are  to  produce,  as 
well  as  to  decide  all  questions  of  privilege  on  the 
evidence  which  may  arise  in  the  examination  (a). 

Under  the  Evidence  by  Commission  Act,  1885  (6), 
it  is  provided  that,  "  Where  in  any  civil  proceeding 
in  any  court  of  competent  jurisdiction  an  order  for  the 
examination  of  any  witness  or  person  has  been  made, 
and  a  commission,  mandamus,  order,  or  request  for  the 
examination  of  such  witness  or  person  is  addressed 
to  any  court  or  to  any  judge  of  a  court  in  India  or 
the  colonies,  or  elsewhere  in  her  Majesty's  dominions 
beyond  the  jurisdiction  of  the  court  ordering  the 
examination,  it  shall  be  lawful  for  such  court  or  the 
chief  judge  thereof,  or  such  judge,  to  nominate  some 


(a)  CampMl  v.  AiL-Oen.y  L.  B.,  2  Ch.  671 ;  38  L.  J.,  Gh.  600 ; 
15  W.  R.  916. 
(»)  48  &  49  Viot.  0.  78. 
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fit  person  to  take  such  examination,  and  any  depod- 
tion  or  examination  taken  before  an  examiner  so 
nominated  shall  be  admissible  in  eyidenoe  to  Uie 
same  extent  as  if  it  bad  been  taken  by  or  before  sooh 
oourt  or  judge.'* 


DEPOSITIONS  UNDER  THE  EXTRADITION  ACTS  AND  THE 

rUGITIVB  OFFENDERS  ACT. 

Depositions  taken  in  foreign  countries  may  be 
used  in  proceedings  taken  under  the  Extradition 
Act,  1870  (<?),  sect.  14  of  which  proTides,  that  "depo- 
sitions or  statements  on  oath  taken  in  a  foreign  stat^, 
and  copies  of  such  depositions  or  statements,  and 
foreign  certificates  of,  or  judicial  documents  stating 
the  facts  of,  a  conviction,  may,  if  duly  authenti- 
cated (d) ,  be  received  in  evidence  in  proceedings  under 
this  act."  It  has  been  held  to  be  unnecessary  that  the 
accused  should  have  been  present  at  the  taking  of  the 
depositions  {e) ;  and  the  Extradition  Act  of  1873  (/), 
s.  4,  enables  a  magistrate  of  this  country,  when  acting 
under  an  order  bearing  the  seal  of  a  secretaiyof 
state,  to  take  evidence  for  the  purpose  of  any  criminAl 
matter  pending  in  a  foreign  court  or  tribunal,  whether 
the  accused  be  present  or  not,  but  his  presence  or 
absence  must  be  stated  in  the  deposition. 


(<?)  33  &  34  Vict.  c.  52.    See  Appendix. 

{d)  Authentication  is  governed  by  sect.  15. 

{e)  See  B,  v.  Ganz,  L.  R.,  9  Q.  B.  D.  93  ;  61  L.  J.,  Q.B.  419. 

(/)  36  &  37  Vict.  0.  60.    See  Appendix. 
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By  the  Fugitive  Offenders  Act,  1881  {g)y  s.  29,  a 
magistrate  maj  take  depositions  for  the  purposes  of 
this  act  in  the  absence  of  a  person  aocosed  of  an 
offenoe,  in  like  manner  as  he  might  take  the  same  if 
such  person  were  present  and  accused  of  the  offence 
before  him.  Depositions  (whether  taken  in  the 
absence  of  the  fugitive  or  otherwise)  and  copies 
thereof,  and  official  certificates  of,  or  judicial  docu- 
ments stating,  facts,  may,  if  duly  authenticated,  be 
received  in  evidence  in  proceedings  under  this  act. 
Provided  that  nothing  under  this  act  is  to  authorize 
the  reception  of  any  such  depositions,  copies,  certi- 
ficates, or  documents  in  evidence  against  a  person 
upon  bis  trial  for  an  offence. 

(ff)  44  &  45  Vict.  0.  69.    See  Appendix. 
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CHAPTEE  YIL 

PKIVATE  WBITINGS,  INSPBCTIOK,  ANB  NOTCICB  TO 

PRODUCE. 

When  private  'writings  oontaan  a  contract,  or  other- 
wise embody,  or  are  material  to  the  eiibetanoe  of,  the 
issue,  they  are  not  only  admissible,  but  also,  whea 
producible,  indispensable  evidence.  In  such  oases  a 
party  who  relies  upon  them  must  either  produce 
them,  or  account  satisfactorily  for  their  non-prodoo- 
tion.  Such  writings  are  frequently  in  the  hands  of 
an  adverse  x>arty,  who  will  not  volimtarily  produce 
them  either  before  or  at  the  trial.  The  important 
practical  questions,  then,  on  this  subject  are,  how  can 
a  party  ascertain  what  documents  are  in  his  oppo- 
nent's possession  P  how  can  he  get  these  documents 
produced  for  his  inspection  previous  to  the  trial? 
and,  lastly,  how  can  he  get  them  produced  at  the 
trial,  or  put  himself  in  a  position,  by  reason  of  their 
non-production,  to  give  secondary  evidence  of  their 
contents  P 

The  practice  as  to  discovery  of  documents,  produc- 
tion previous  to  the  trial  and  inspection  is  now  regu- 
lated by  Order  31  of  the  E.  S.  0.  1883,  the  portions 
of  which,  material  for  the  present  purpose,  are  as 
follows : — 

Bule  12.  "  Any  party  may,  without  filing  any 
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afiSdavit,  apply  to  the  court  or  a  judge  for  an  order 
directing  any  other  party  to  any  cause  or  matter  ta 
make  discoYery  on  oath  of  the  documents  which  are 
or  have  been  in  his  possession  or  power,  relating  to 
any  matter  in  question  therein.  On  the  hearing  of 
such  application  the  court  or  judge  may  either  refuse^ 
or  adjourn  the  same,  if  satisfied  that  such  discovery 
is  not  necessary,  or  not  necessary  at  that  stage  of  the 
cause  or  matter,  or  make  such  order  either  generally 
or  limited  to  certain  classes  of  documents  as  may  in- 
their  or  his  discretion  be  thought  fit." 

Rule  13.  "  The  affidavit  to  be  made  by  a  party 
against  whom  such  order  as  is  mentioned  in  the  last 
preceding  rule  has  been  made,  shall  specify  which,  if 
any,  of  the  documents  therein  mentioned,  he  objects 
to  produce,  and  it  shall  be  in  the  Form  No.  8  in 
Appendix  B.  (a),  with  such  variations  as  circum- 
stances may  require." 

Kule  14.  "  It  shall  be  lawful  for  the  court  or  a 
judge  at  any  time  during  the  pendency  of  any  cause  or 
matter,  to  order  the  production  by  any  party  thereto, 
upon  oath,  of  such  of  the  documents  in  his  possession 
or  power,  relating  to  any  matter  in  question  in  such 
cause  or  matter,  as  the  court  or  judge  shall  think 
right ;  and  the  court  may  deal  with  such  documents, 
when  produced,  in  such  manner  as  shall  appear  just.'^ 
Bule  15.  "  Every  party  to  a  cause  or  matter  shall 
be  entitled,  at  any  time  by  notice  in  writing,  to  give 
notice  to  any  other  party,  in  whose  pleadings  or 
affidavits  reference  is  made  to  any  document,  to  pro- 

(a)  See  this  form  in  the  Appendix. 
P.  R  R 
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duoe  Booh.  doonment  for  the  inspection  of  the  paify 
giying  such  notioOy  or  of  his  solicitor^  and  to  pexmit 
him  or  them  to  take  copies  thereof ;  and  any  party 
not  oomplying  with  such  notice  shall  not  afterwards 
he  at  liherly  to  put  any  sach  doonment  in  eyidenoe 
on  his  hehalf  in  such  cause  or  matter,  unless  he  ahaU 
satisfy  the  court  or  a  judge  that  such  document 
relates  only  to  his  own  title,  he  heing  a  defendant  to 
the  cause  or  matter,  or  that  he  had  some  other  oauae 
or  excuse  which  the  court  or  judge  shall  deem  suffi- 
cient for  not  complying  with  such  notice,  in  wliidi 
case  the  court  or  a  judge  may  allow  the  same  to 
he  put  in  evidence  on  such  terms  as  to  oosts  and 
otherwise  as  the  court  or  judge  shall  think  fit." 

Bule  16.  ^'  Notice  to  any  party  to  produce  any 
documents  referred  to  in  his  pleading  or  affidavita 
shall  be  in  the  Form  No.  9  in  Appendix  B.  (6),  with 
such  yariations  as  circumstances  may  require." 

Bule  17.  ^'The  party  to  whom  such  notice  is 
given  shall,  within  two  days  from  the  receipt  of  such 
notice,  if  all  the  documents  therein  referred  to  have 
been  set  forth  by  him  in  such  affidavit  as  is  men- 
tioned in  Bule  13,  or  if  any  of  the  documents  referred 
to  in  such  notice  have  not  been  set  forth  by  him  in 
any  such  affidavit,  then  within  four  days  from  the 
receipt  of  such  notice,  deliver  to  the  party  giving  the 
same  a  notice  stating  a  time  within  three  days 
from  the  deliveiy  thereof  at  which  the  documents,  or 
such  of  them  as  he  does  not  object  to  produce,  may 
be  inspected  at  the  office  of  his  solicitor,  or  in  the 

{b)  See  this  form  ia  the  Appendix. 
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tsase  of  bankers'  books  or  other  books  of  account,  or 
books  in  constant  use  for  the  pnrposes  of  any  trade 
or  business,  at  their  usual  place  of  custod  j,  and 
stating  which  (if  any)  of  the  documents  he  objects 
to  produce,  and  on  what  ground.  Such  notice  shall 
be  in  the  Form  No.  10  in  Appendix  B.  (c),  with  such 
yoriations  as  circumstances  may  require." 

Rule  18.  ''  If  the  party  served  with  notice  under 
Sule  17  omits  to  give  such  notice  of  a  time  for 
inspection,  or  objects  to  give  inspection,  or  offers 
inspection  elsewhere  than  at  the  office  of  his  solicitor, 
the  judge  may,  on  the  application  of  the  party 
desiring  it,  make  an  order  for  inspection  in  such 
place  and  in  such  manner  as  he  may  think  fit ;  and 
except  in  the  case  of  documents  referred  to  in  the 
pleadings  or  affidavits  of  the  party  against  whom  the 
application  is  made,  or  disclosed  in  his  affidavit  of 
documents,  such  application  shall  be  founded  upon 
an  affidavit  showing  of  what  documents  inspection  is 
sought,  that  the  party  applying  is  entitled  to  inspect 
them,  and  that  they  are  in  the  possession  or  power  of 
the  other  party." 

Bule  19.  *^  An  order  upon  the  lord  of  a  manor  to 
allow  limited  inspection  of  the  court  rolls  may  be 
made  on  the  application  of  a  copyhold  tenant,  sup- 
ported by  an  affidavit  that  he  has  applied  for  inspec- 
tion, and  that  the  same  has  been  refused." 

Bule  20.  "  If  the  party  from  whom  discovery  of 
any  kind  or  inspection  is  sought  objects  to  the  same, 
or  any  part  thereof,  the  court  or  a  judge  may,  if 

(c)  See  this  fona  in  tlie  Appendix. 
R  R  2 
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satisfied  that  the  right  to  the  disooveij  or  inspection 
sought  depends  on  the  determination  of  any  issue  or 
question  in  dispute  in  the  cause  or  matter,  or  that 
for  any  other  reason  it  is  desirahle  that  any  issue  or 
question  in  dispute  in  the  cause  or  matter  should  he 
determined  before  deciding  upon  the  right  to  Ihe 
discovery  or  inspection,  order  that  such  issue  or 
question  be  determined  first,  and  reserre  the  ques- 
tion as  to  the  discovery  or  inspection." 

Rule  21.  "  If  any  party  fails  to  comply  with  any 
order  to  answer  interrogatories,  or  for  discovery  or 
inspection  of  documents,  he  shall  be  liable  to  attadi- 
ment.  He  shall  also,  if  a  plaintifE,  be  liable  to  have 
his  action  dismissed  for  want  of  prosecution,  and,  if 
a  defendant,  to  have  his  defence,  if  any,  struck  out, 
and  to  be  placed  in  the  same  position  as  if  he  had 
not  defended,  and  the  party  interrogating  may  apply 
to  the  court  or  a  judge  for  an  order  to  that  effect,  and 
an  order  may  be  made  accordingly." 

The  principles  embodied  in  these  rules  do  not 
differ  very  materially  from  those  embodied  in  15  & 
16  Vict.  c.  86,  s.  18,  which  regulated  the  practice  in 
the  Court  of  Chancery,  and  in  14  &  15  Vict,  c  99, 
8.  6,  and  17  &  18  Vict.  c.  125  (Common  Law  Pro- 
cedure  Act,  1854),  s.  50,  which  regulated  the  practice 
of  the  courts  of  common  law.  The  decisions  on 
these  acts  are,  therefore,  still  of  practical  importance^ 
but  it  must  be  borne  in  mind  that  now,  when 
there  is  any  conflict  between  the  rules  of  law  and 
equity  with  reference  to  the  same  matter,  the  rules 
of  equity  are  to  prevail ;  but  this,  though  true  of 
rules  of  legal  principle,  is  not  considered  to  be  true 
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of  mere  rules  of  practice,  as  to  which  the  more  con- 
Tenient  practice  will  be  adopted  (c). 

In  the  first  place,  then,  it  has  been  held  that  all  docu- 
ments Bxe  primd  facte  producible,  but  that  production 
of  privileged  documents  cannot  be  enforced  (d) ;  and 
although  a  party  has  a  right  to  the  production  of  all 
documents  that  relate  to  his  own  case  alone,  or  to 
his  case  conjointly  with  that  of  his  adversary,  he  has 
no  right  to  the  production  of  documents  that  are 
irrelevant  to  the  issue,  or  that  relate  exclusively  to 
the  title  of  his  adversary  (e) ;  but  it  will  not  be  suflS- 
oient  merely  to  allege  that  the  documents  relate 
exclusively  to  the  title  of  the  party  resisting  pro- 
duction, if  that  conclusion  is  opposed  to  the  character 
of  the  documents.  Knight  Bruce,  V.-C,  in  Combe 
v.  Corporation  of  London  (/),  said : — "  If  it  be,  with 
distinctness  and  positiveness,  stated  in  an  answer 
that  a  document  forms  or  supports  the  defendant's 
title  and  is  intended  to  be  or  may  be  used  by  him  in 
evidence  accordingly,  and  does  not  contain  anything 
impeaching  his  defence  or  forming  or  supporting  the 
plarntiS's  title  or  the  plaintiff's  case,  that  document 
is,  I  conceive,  protected  from  production,  unless  the 
oourt  sees  upon  the  answer  itself  that  the  defendant 
ecroneously  represents  or  misconceives  its  nature; 


{e)  Newhiggin  Oat  Co,  y.  Armstrong,  L.  B.,  13  Gh.  D.  310 ;  49 
L.  J.,  Ch.  231 ;  28  W.  R.  217. 

(iQ  Clegg  v.  Edmondson,  22  Beay.  126,  167.  Ab  to  priyilege, 
9id0  mjyra,  Pari  I.  Chap.  VII. 

(tf)  Ingilby  v.  ShaftOy  33  Beay.  31 ;  cf .  Minei  v.  Morgan,  L.  B., 
8  Cai.  361 ;  42  L.  J.,  Ch.  627  ;  21  W.  R.  467. 

(/)  1  Y.  &  CoU.  0.  C.  631. 
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bat  where  it  is  oonsistent  with  the  answer  that  the 
document  may  form  the  plaintifiPs  title  or  part  of  it, 
may  contain  matter  sapporting  the  plaintiff's  title  or 
the  plaintiff's  case,  or  may  contain  matter  impeach- 
ing the  defence,  then  I  apprehend  the  document  i» 
not  protected ;  nor  I  apprehend  is  it  protected  if  the 
character  ascribed  to  it  by  the  defendant  is  not  avened 
by  him  with  a  reasonable  and  sufficient  degree  of 
positiveness  and  distinctness."  It  has  been  held 
that  a  defendant  can  only  ayoid  production  of  docu- 
ments, the  possession  and  relevancy  of  which  he 
admits,  by  giving  a  reason  for  alleging  that  the 
production  is  unnecessary  for  the  decision  of  the 
issue,  or  that  the  discovery  would  be  injurious  to 
himself  (g).  The  court  will  accept  the  oath  of  a 
litigant  whether  documents  are  relevant  or  not,  and 
whether  they  relate  exclusively  to  his  ovm  title,  unless 
the  court  is  satisfied  from  the  litigant's  own  deeciip- 
tion  of  the  documents,  or  from  other  admissionB  and 
documents  before  it,  that  the  litigant's  oath  is  not  to 
be  relied  on,  and  then  the  court  vnll  give  effect  to  its 
own  views  (A).  If  a  litigant  swears  that  documents 
relate  solely  to  his  own  case  and  do  not  tend  to  prove 
or  support  his  adversary's  case,  he  need  not  allege 
that  they  do  not  tend  to  impeach  his  own  case  (t). 
A  party  is  entitled  to  the  production  of  all  relevant 
documents  except  such  as  the  court  can  dearly  see 

(^)  Sewfh  T.  Garrett,  44  L.  J.,  Gh.  366. 

(A)  Attorney-General  y.  Emerwn,  L.  B.,  10  Q.  B.  D.  191 ;  52 
L.  J.,  Q.  B.  67;  31  W.  B.  191. 

(i)  Morris  v.  JBdwarda,  L.  B.,  15  App.  Gas.  309 ;  60  L.  J.,  Q.  B. 
292 ;  63  L.  T.  26. 
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to  have  no  bearing  on  the  issue  (k).  Every  docu- 
ment which  will  throw  any  light  on  the  case  is 
primd  facie  relevant,  and  will,  therefore,  be  open  to 
inspection  (l) ;  and  relevant  documents  for  this  pur- 
pose are  not  simply  those  which  would  be  evidence 
to  prove  or  disprove  any  matter  or  question  in  the 
action,  but  they  include  every  document  which  may 
(although  not  necessarily  must)  either  directly  or 
indirectly  enable  either  party  to  advance  his  own  case 
or  to  damage  the  case  of  his  adversary  (m). 

The  right  to  deal  with  documents  will  warrant  an 
order  for  their  production ;  and  therefore  a  party  will 
be  ordered  to  produce  documents  in  the  possession  of 
his  agent  or  of  his  solicitor,  whose  ordinary  lien  is 
no  defence  to  production  (n).  But  a  party  cannot  be 
ordered  to  produce  the  private  books  of  his  agent  (o) 
or  solicitor  (p) .  Where  the  documents  are  in  the  pos- 
session of  an  agent  for  the  party  against  whom  the 
application  is  made  jointly  with  other  persons,  no 
order  to  produce  will  be  made,  but  the  party  will  be 
compelled  to  discover  by  answer  any  knowledge  he 
may  be  able  to  obtain  by  inspecting  such  documents. 
A  fortiori  these  principles  apply  to  cases  where  the 


{k)  Mansell  y.  Feeney,  2  J.  &  H.  320. 

(/)  Per  Blackburn,  J.,  Eutehinsm  v.  Olovir,  L.  K.,  1  Q.  B.  D. 
r41 ;  45  L.  J.,  Q.  B.  12  ;  24  "W.  R.  186. 

(m)  Per  Brett,  L.  J.,  Compagnie  Financiire  du  Facifique  y.  Feruvian 
Guano  Co.,  L.  B.,  11  Q.  B.  D.  63 ;  52  L.  J.,  Q.  B.  186 ;  30  W.  B. 
395. 

(»)  Eope  y.  Liddell,  20  Beay.  438. 

(o)  Airty  y.  HaU,  2  De  G.  &  S.  489. 

{p)  O'Shea  y.  Wood,  L.  R.  (1891),  P.  287, 
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documents  sought  are  in  the  possession  of  the  party 
jointly  with  others.  Lord  Cottenham,  in  Taylor  v. 
Rundell  (^),  said : — "  It  is  true  that  the  rule  of  court, 
adopted  from  necessity,  with  reference  to  the  pro- 
duction of  documents,  is,  that  if  a  defendant  has 
a  joint  possession  of  a  document  with  somehody  else 
who  is  not  before  the  court  the  court  will  not  order 
him  to  produce  it,  and  that  for  two  reasons :  one  is, 
that  a  party  will  not  be  ordered  to  do  that  which 
he  cannot  or  may  not  be  able  to  do;  the  other 
is,  that  another  party  not  present  has  an  interest 
in  the  document  which  the  court  cannot  deal 
with.  But  that  rule  does  not  apply  to  disoovery, 
in  which  the  only  question  is,  whether  as  between 
the  plaintiff  and  the  defendant  the  plaintiff  is 
entitled  to  an  answer  to  the  question  he  asks;  for 
if  he  is,  the  defendant  is  bound  to  answer  it  satis- 
factorily, or,  at  least,  show  the  court  that  he  has 
done  so  as  far  as  his  means  of  information  will  per- 
mit." When  privilege  is  claimed  on  this  ground  the 
party  claiming  it  must  show  enough  to  satisfy  the 
court  what  the  nature  of  the  joint  ownership  is  (r). 
The  mere  fact  that  a  person  not  before  the  court  has 
an  interest  in  documents  is  no  ground  for  resisting 
production  {a) ;  but  where  a  defendant  in  a  suit 
relating  to  transactions  in  which  he  was  engaged  on 
his  own  account  had  made  entries  of  such  transao- 

{q)  Or.  &  Ph.  124 ;  of.  Cknch  y.  Fmandal  Corporaiim,  L.  K,  S 
Eq.  271. 

(r)  BovUl  Y.  Cowan,  L.  B.,  5  Ch.  495 ;  18  W.  B.  533. 

(<)  KeitUwell  v.  Bartiow,  L.  B.,  7  Oh.  693;  41  L.  J.,  Gh.  718; 
20  W.  B.  917. 
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tions  in  the  books  of  a  partnership,  it  was  held  that 
he  eonld  not  be  compelled  to  produoe  suoh  books 
without*  the  consent  of  his  co-partner,  and  that  the 
plaintiff  should  interrogate  him  so  as  to  compel  him 
to  set  forth  the  entries,  and  then  enforce  production 
of  the  originals  at  the  hearing  by  serving  a  subpoma 
duces  tecum  on  the  co-partner  {t). 

A  mortgagee  cannot  (except  as  hereinafter  men- 
tioned) be  compelled  to  produce  his  security  (includ- 
ing title  deeds  deposited  with  him)  except  on  pay- 
ment of  his  principal,  interest  and  costs  (u) ;  nor,  if 
he  purchases  the  equity  of  redemption,  can  he  be 
compelled  to  produce  the  conveyance  to  him  (x). 
Where,  however,  a  mortgagee  purchased  the  equity 
of  redemption  from  a  trustee,  with  notice  of  the 
trust,  he  was  held  not  entitled  to  refuse  production 
of  the  conveyance  to  him  in  a  suit  by  cestui  que  trust 
for  redemption  and  reconveyance  (j/).  Where  a 
mortgage  security  is  impeached,  the  security  must 
be  produced,  although  the  mere  fact  of  charging  a 
mortgagee  with  fraud  will  not  entitle  a  mortgagor  to 
production  (2) ;  and  this  applies  to  all  deeds  which 
are    impeached,   and    not    only    to    mortgages  (a). 


(0  Hadley  v.  M'Dougall,  L.  K,  7  Ch.  312 ;  41  L.  J.,  Ch.  604; 
20  W.  R.  393. 

(tf)  Chiehater  y.  Marquis  of  Dwugaly  L.  B.,  6  Oh.  502 ;  39  L.  J., 
Ch.  694;  18W.  R.  531. 

(x)  Greenwood  v.  Rothwell,  7  Beav.  291. 

(y)  Smith  y.  Barnes^  L.  R.,  1  Eq.  65. 

(z)  Cf.  Bepublie  of  Costa  Rica  y.  ErUmger,  L.  R.,  19  Eq.  44 ;  44 
L.  J.,  Ch.  402 ;  23  W.  R.  108. 

{a)  BoMsford  y.  Bldkeeley,  6  Beay.  131. 
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Where  a  mortgage  lias  been  made  smoe  the  Gon- 
Teyancing  Act,  ISSl,  came  into  operation,  then  sub- 
seotion  1  of  section  16  of  that  act  applies,  which  is 
as  follows : — '^  A  mortgagor,  as  long  as  his  right  to 
redeem  subsists,  shall,  bj  Tirtoe  of  this  act,  be 
entitled  from  time  to  time,  at  reasonable  times,  on 
his  request  and  at  his  own  cost,  and  on  payment  of 
the  mortgagee's  costs  and  expenses  in  Has  behalf,  to 
inspect  and  make  copies  or  abstracts  of,  or  extiaoia 
from,  the  documents  of  title  relating  to  the  mortgaged 
property  in  the  custody  or  power  of  the  mortgagee." 
Letters  written  to  and  in  the  possession  of  a  paxiy 
to  the  suit  will,  if  material,  be  ordered  to  be  pro- 
duced, although  marked  ^*  private  and  confidential," 
and  although  the  writer  objects  to  their  production; 
but  the  party  claiming  their  production  must  enter 
into  an  undertaking  not  to  use  such  letters  for  any 
collateral  object  (6).  The  mere  heading  *^  confiden- 
tial "  cannot  protect  a  document  from  production  («). 
Where  documents  are  confidential,  whether  so  headed 
or  not,  it  would  seem  to  be  the  true  principle  that  a 
jmmd  facie  case  for  production  must  be  made  out 
to  justify  the  court  in  ordering  production,  but 
wherever  fraud  is  pleaded,  all  documents  which 
would  throw  any  light  on  the  alleged  fraud  ought  to 
be  produced  (rf). 


{h)  Jffopkmion  v.  Lord  Burghle^^  L.  B.,  2  Gh.  447 ;  36  L.  J.,  Cb. 
605 ;  16  W.  R.  643. 

{e)  Per  BoviU,  C.  J.,  MaJumey  v.  National  JFidaw^  Life  Intamoi 
Fmd,  L.  R.,  6  C.  P.  256 ;  40  L.  J.,  G.  P.  205. 

(if)  Makonetf  v.  National  Widow'  Life  Inmranoo  Ikmd,  L.  B.,  6 
C.  P.  262 ;  40  L.  J.,  0.  P.  203 ;  19  W.  R.  722. 
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"When  docaments  contain  partly  priyileged  or  irre- 
levant matter  and  partly  unprivileged  or  relevant, 
the  privileged  or  iixelevant  parte  may  be  sealed  up  on 
production.  Thus  a  part  of  a  pedigree  -was  allowed 
to  be  sealed  up  on  an  affidavit  by  the  defendants  that 
it  related  to  their  title  and  not  to  the  plaintiffs'  {e) ; 
but  when  the  parts  which  might  be  thus  concealed 
are  so  interspersed  with  those  parts  which  are  pro- 
ducible that  sealing  up  is  impossible,  it  seems  that, 
except  in  extraordinary  cases,  no  order  to  produce 
•will  be  made  (/). 

A  defendant  has  been  held  entitled  to  production 
of  documents  although  in  contempt  (^). 

The  order  usually  made  is  for  the  party,  his 
solicitors  and  agents,  to  inspect  the  documents.  This 
form  of  order  has  been  held  to  include  a  confidential 
agent  whose  assistance  is  necessary  to  carry  on  the 
suit,  although  he  was  a  witness  in  the  cause  {h),  and 
the  usual  rule  of  the  Court  of  Chancery  was  that 
witnesses  were  not  allowed  to  inspect  documents 
before  the  hearing  (i).  When  Y.  was  named  in  a 
bill  as  the  agent  of  the  plaintiffs  (a  foreign  republic) 
in  this  country,  the  defendants  were  required  to 
produce  their  documents  to  S.,  who  was  stated  in 


(e)  KettUu>$U  v.  Barttow,  L.  B.,  7  Ch.  693 ;  41  L.  J.,  Oh.  718 ; 
20  W.  R.  917. 

(/)  Churton  y.  Frewm,  2  Dr.  &  Sm.  894. 

iff)  ffaldane  v.  Eckfordy  L.  R.,  7  Eq.  425 ;  38  L.  J.,  Ch.  372 ;  17 
W.  R.  670. 

(A)  Att.'Oen.  v.  TFhUwood  local  Board,  40  L.  J.,  Ch.  592 ;  19 
W.  R.  1107. 

(t)  Boyd  v.  Feirxe,  L.  R.,  3  Ch.  818 ;  17  W.  R.  903. 
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the  affidavit  of  the  plaintiffs'  solicitor  to  he  their 
agent  for  the  purposes  of  the  suit  (i) .  A  special  order 
may  be  made  on  special  grounds  for  anj  other  per- 
son (besides  the  solicitor  or  agent  of  the  party)  to 
inspect  {k).  Thus  the  assistance  of  surveyors  will 
be  allowed  in  mining  actions  (/),  of  scientific  peisons 
in  patent  actions  (m),  and  of  accountants  when  the 
accounts  are  complicated  (n). 

Again,  it  must  be  observed  that,  where  the  plain-' 
tiff's  title  to  relief  is  denied  by  the  defendant,  the 
defendant  ought  not  to  be  compelled  to  produce  all 
documents,  but  only  those  which  are  necessary  or 
material  to  the  question  to  be  decided  at  the  hearing 
or  trial.  This  principle  was  acted  upon  by  the  Court 
of  Chancery,  and  has  been  substantially  adopted  in 
Rule  20  of  Order  31  of  E.  S.  C.  1883,  and  is  con- 
stantly applied  by  the  High  Court  (o). 

A  defendant  cannot  obtain  discovery  of  documents 
from  a  co-defendant  (j?),  nor  it  would  appear  can  a 
plaintiff  obtain  discovery  of  documents  from  a  third  • 
party  brought  in  by  the  defendants,  unless  the  third 
party  has  liberty  to  oppose  the  plaintiff's  daim  {q). 

(t)  Republic  ofCo9ta  Biea  y.  Erlanger,  L.  R.,  19  Eq.  44 ;  44  L.  J., 
Ch.  402 ;  23  W.  R.  462. 

(Ar)  Boyd  v.  Fetrie,  L.  R.,  3  Ch.  818 ;  17  W.  R.  903. 

(/)  Swansea  Railway  Co.  ▼.  Budd^  L.  R.,  2  Eq.  274. 

(m)  Bonnardet  v.  Taylor^  1  J.  &  H.  386. 

(n)  Lindtay  v.  Glad^itone,  L.  R.,  9  £q.  132. 

(o)  BoivcliffeY,  Leigh,  L.  R.,  6  Ch.  D.  256;  25  W.  B.  783; 
Verminck  v.  Edward*,  29  W.  R.  189. 

(p)  Brotcn  v.  ITatkingy  L.  R.,  16  Q.  B.  D.  125  ;  34  W.  B.  293; 

65  L.  J.,  Q.  B.  126 ;  63  L.  T.  726. 

(q)  Eden  v.  Wt^ardale,  ^.  Co.,  L.  R.,  34  Ch.  D.  223;  56  L. /., 
Ch.  178 ;  55  L.  T.  860 ;  35  W.  R.  235. 
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An  Older  cannot  be  made  agauust  the  next  friend  of 
an  infant  for  disooverj  of  doomnents  in  his  own(r), 
or  in  the  infant's  possession  (s). 

It  will  be  noticed  that,  as  regards  documents  other 
than  those  referred  to  in  pleadings  and  affidavits, 
production  before  trial  can  only  be  obtained  by  means 
of  an  order,  but  that,  as  regards  documents  referred 
to  in  a  party's  pleadings  or  affidavits,  his  opponent 
can,  under  Rule  15,  give  a  notice  for  their  produc- 
tion, and  need  only  apply  for  an  order  for  production 
if  such  notice  is  disregarded,  or  not  properly  complied 
with.    An  important  question  then  is,  does  the  term 
*^  pleadings  or  affidavits "  in  Eule  15  include  an 
affidavit  of  documents  made  under  Bule  12  P    This 
point  cannot  even  yet  be  considered  as  finally  settled. 
Seeing  that  in  Bule  18  the  same  term  clearly  does 
not  include  an  affidavit  of  documents,  because  the 
term  affidavit  of  documents  is  used  in  contradis- 
tinction thereto,  it  may  be  supposed  that  it  was  not 
intended  to  include  it  in  E>ule  15,  but  the  practice  of 
the  Queen's  Bench  is  to  treat  affidavits  of  documents 
as  included  in  the  word  '*  affidavits  "  in  Bule  15,  and 
in  the  Chancery  Division  the  old  form  of  order  is 
followed,  i.e.  where  an  order  for  an  affidavit  of  docu- 
ments is  made  it  goes  on  to  order  production.     Then 
comes  a  further  question,  is  an  affidavit  in  answer  to 
interrogatories  within  the  rule.     Moore  v.  Peachey  {t) 


(r)  LauDton  v.  Ekes,  48  L.  T.  425. 

(»)  Dyke  T.  Stephens,  L.  B.,  30  Ch.  D.  189 ;  65  L.  J.,  Gh.  41 ;  53 
L.  T.  661 ;  38  W.  R.  982. 
(0  39  W.  B.  692. 
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is  an  authoriiy  for  saying  that  it  does,  but  the  report 
of  that  case  is  not  a  satisf aotoiy  one,  and  it  is  doubtful 
if  it  would  be  followed. 

All  doouments  ooming  within  Rule  15  must  be 
produced,  and  an  order  to  inspect  them  will  be  made 
as  a  matter  of  course  at  anj  stage  of  the  proceedings 
before  the  trial,  unless  good  cause  to  the  contrary  is 
shown  {u) ;  the  intention  being  to  give  the  opposite 
party  the  same  advantage  as  if  the  documents  were 
fully  set  out  in  the*  pleadings  (^).  Of  course  the 
claim  of  privilege  is  not  lost  in  respect  of  a  document 
by  mentioning  or  setting  it  out  in  a  pleading  or 
affidavit  (y) ;  but  if  it  is  claimed  and  the  docoment 
is  not  produced  it  cannot  be  given  in  evidence  at  the 
trial  without  the  leave  of  the  court  or  judge,  unless 
it  falls  within  any  of  the  exceptions  mentioned  in 
Bule  15.  The  documents  need  not  be  refeired  to 
with  any  particularity  to  come  within  the  rule,  a 
general  reference  is  quite  sufficient  (s).  The  produc- 
tion of  copies  of  documents  referred  to  in  pleadings 
or  affidavits  cannot  be  claimed  under  this  role,  but  if 
the  documents  referred  to  are  copies  their  production 
can  be  enforced  (u) ;  and  where  entries  in  books  are 
referred  to  inspection  can  be  had  of  su<di  entries  only, 
and  not  of  the  entire  books  (m). 

A  party  who  has  made  an  affidavit  of  docoments 
under  JElule  12  cannot  be  cross-examined  upon  it, 


(w)  Quilter  t.  Seatfyy  L.  B.,  22  Ch.  D.  42 ;  31  W.  R.  331. 
(«)  Ibid. 

iff)  RoherU  v.  Oppenheim,  L.  R.,  26  Ch.  D.  724 ;  32  W.  B.  390. 
(s)  SmUh  V.  Marris,  48  L.  T.,  N.  S.  868. 
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nor  oan  evidenoe  be  adduced  to  oontradiot  the  alle- 
gatioDB  therein,  but  if  an  affidavit  be  insufficient  a 
farther  affidavit  can  be  ordered.  As  an  affidavit  of 
doomnents  cannot  be  contradicted,  it  ought  to  be 
foil  and  will  be  construed  strictly  (a).  In  claiining 
protection  for  a  document  on  the  ground  of  privi- 
lege the  facts  upon  which  the  privilege  is  claimed 
ought  to  be  set  out  (b).  If  an  affidavit  is  technically 
sufficient,  but  the  party  seeking  discovery  believes 
that  the  party  who  has  made  the  affidavit  has  in  his 
possession  documents  which  are  not  referred  to  in  the 
affidavit,  the  latter  may  be  interrogated  as  to  such 
documents  {c)^  but  the  interrogatory  must  be  as  to 
specific  documents,  and  must  not  be  general  in  its 
terms,  and  leave  to  deliver  such  an  interrogatory 
must  be  obtained  on  a  special  application  (d). 

The  county  courts  have  powers  of  granting  and 
enforcing  inspection  and  production  of  documents. 
The  County  Court  Itules  dealing  with  these  subjects 
will  be  found  in  the  appendix. 

An  inspection  ought  not  to  be  granted  when  it 
appears  to  be  sought,  not  bond  fide  for  the  pending 
action,  but  to  assist  the  applicant  in  an  action  against 


(a)  Per  Cotton,  L.  J.,  Gardner  v.  Irvin,  L.  B.,  4  Ex.  D.  63 ;  48 
L.  J.,  Ex.  224 ;  27  W.  R.  443. 

(b)  Ibid. 

{e)  See  judgment  of  Brett,  L.  J.,  Jones  v.  Monte  Video  Oas  Co.^ 
L.  B.,  6  Q.  B.  D.  656 ;  49  L.  J.,  Q.  B.  627 ;  28  W.  R.  768. 

(<Q  HaU  Y.  Truman,  L.  R.,  29  Oh.  Div.  307 ;  64  L.  J.,  Oh.  717 ; 
62  L.  T.  686;  bat  see  Morris  y.  £dwarde,  L.  R.,  16  App.  Oas.  319 ; 
60  L.  J.,  Q.  B.  292 ;  63  L.  T.  26. 
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a  third  person  (b) ;  nor  will  a  party  be  permitted  to 
make  public  information  which  he  has  obtained  from 
the  inspection  of  his  opponent's  documents  (c). 

The  court  will  not  compel  a  person,  not  a  paitj 
to  the  suit,  to  produce  a  document  for  inspection  (d), 
unless  he  has  obtained  it  from  a  party  to  the  suit, 
and  holds  it  in  the  nature  of  a  trust  for  such  party  (e). 
Where  such  a  person  holds  independentlj,  and  by  a 
title  paramoimt  to  the  title  of  the  party,  he  will 
not  be  subject  to  an  inspection  (/).  In  one  c&se, 
Stuart,  V.-C,  refused  to  order  an  executor  to  pro- 
duce certain  cheques  of  his  testator  which  were  at 
the  date  of  the  application  in  the  possession  of  the 
banker  on  whom  they  were  drawn  (g). 

The  7th  Eule  of  Order  37  of  the  K  S.  0. 1883, 
provides  that  "the  court  or  a  judge  may  in  any  cause 
or  matter  at  any  stage  of  the  proceedings,  order  the 
attendance  of  any  person  for  the  purpose  of  pro- 
ducing any  writings  or  other  documents  named  in 
the  order  which  the  court  or  judge  may  think  fit  to 
be  produced.  Provided  that  no  person  shall  be  com- 
pelled to  produce  under  any  such  order  any  writing 
or  other  document  which  he  could  not  be  compelled 


•    (*)  TemperUfy  v.  WiUett,  6  E.  &  B.  380. 

\e)  miliama  v.  Jhrinee  of  JTales'  Life  Amtranee  Co.,  23  Bear. 
338 ;  cf .  ffopkinson  v.  Lord  Burghley,  L.  B.,  2  Ch.  447 ;  36  L.  J., 
Ch.  605 ;  15  W.  R.  643. 

(rf)  C9ck»  V.  Kath,  9  Bing.  721. 

(e)  Doe  V.  Boe,  1  M.  &  W.  207. 

(/)  Ibid. 

(g)  BayUy  v.  Ow,  10  W.  R.  370. 
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to  produce  at  the  hearing  or  trial."  This  rule  does 
not  enlarge  the  power  of  a  litigant  to  ohtain  discovery 
from  persons  who  are  not  parties  to  the  action  (A). 
An  order  under  this  rule  is  in  fact  equivalent  to  a 
subpcena  duces  tecuniy  and  where  the  production  of  a 
document  hj  a  person  not  a  party  to  the  action  is 
necessary  to  carry  out  or  to  complete  an  order  of 
the  court,  its  production  can  be  procured  under  this 
rule  (t). 


PRODUCTION  AT  THE  TRIAL  AND  NOTICE  TO  PRODUCE. 

The  court  can,  under  Order  31,  Eule  14,  compel 
the  production  by  a  party  of  any  document  at  the 
triaL  A  party  cannot,  except  by  getting  an  order, 
compel  his  opponent  to  produce  any  document  at  the 
trial;  but  if  he  wishes  to  be  in  a  position  to  give 
secondary  evidence  of  the  contents  of  any  document 
in  the  possession  of  his  opponent,  he  must,  as  a 
general  rule,  give  his  opponent  written  notice  to 
produce  such  document  at  the  time.  If  after  proof 
that  such  notice  has  been  given,  and  that  the  original 
is  in  the  hands  of  the  adverse  party,  the  latter  will 
not  produce  it,  the  party  requiring  it  may  resort  to 
secondary  evidence  of  it.  Before  this  can  be  done, 
the  party  tendering  it  must  prove,  or  raise  at  least  a 
reasonable  presumption,  that  the  original  is  in  the 
hands  of  the  adverse  party,  or  of  a  third  person  in 

(A)  JEld^  V.  Carter,  L.  R.,  25  Q.  B.  D.  194 ;  69  L.  J.,  Q.  B.  281 ; 
62L.  T.  616;  88  W.  R.  612. 
(«)  JFiUiamt  y.  I^e,  L.  R.  (1891),  1  Ch.  323. 

P.  S  S 
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privity  -with  him  {k).  Slight  evidence  of  this  bd 
mil  be  suffidenty  when  the  document  dther  naturanyy 
neoesBoriljy  or  prohahly,  might  be  expected  to  be  in 
the  ouBtody,  or  nnder  the  control,  of  such  adyene 
party.  Thus,  it  has  been  presumed  that  a  bankruptcy 
certificate  came  into  the  hands  of  a  bankrupt  who 
was  proved  to  have  solicited  it,  and  to  have  been 
charged  for  it  by  his  solicitor  (/).  Generally,  where 
documents  have  been  traced  into  a  party's  possessioii, 
it  lies  upon  him  to  show  what  has  become  of  them, 
before  he  can  object,  after  notice  to  produce,  to  the 
substitution  of  secondary  evidence  (m) ;  and  where 
there  is  a  privity  of  title  between  the  adverse  party 
and  a  third  person  who  holds  the  original,  the 
former  is  equally  compellable  to  produce.  In  sach 
a  case  the  question  is,  whether  the  custody  was 
virtually,  although  not  actually,  the  custody  of  the 
adverse  pcuty;  or  whether  he  had  such  a  control 
over  the  holding  by  the  third  party  as  made  it 
virtually  a  personal  holding.  Thus,  generally,  where 
the  holding  is  by  an  agent,  he  may  either  be  served 
with  a  mbpcsna  duces  tecuniy  or  the  principal  may 
be  served  with  notice  to  produce.  Where  a  notice 
was  given  to  an  owner  of  a  vessel  to  produce  a  docu- 
ment which  appeared  to  be  in  the  possession  of  the 
captain  (n) ;  where  it  was  given  to  the  drawer  to 
produce  a  cheque  which  was  proved  to  have  been 


[k)  Sharp  y.  Lamb,  11  A.  &  £.  805. 

(/}  Senry  v.  Leigh,  3  Camp.  502. 

(m)  JR.  V.  ThUUgumd,  33  How.  St.  Tp.  757. 

{n)  Baldney  y.  Eitchi^^  1  Stark.  338. 
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deliyeied  to  the  drawer's  banker  (o) ;  and  to  a  sheriff 
to  produce  a  warrant  which  had  been  returned  to 
the  under-sheriff  (jE?),  secondary  evidence  has  been 
received ;  but  where  the  possession  was  independent 
of  the  adverse  party,  as  where  he  had  assigned  a 
lease  (q) ;  or  where  the  writing  was  held  as  a  security 
by  a  third  party  (r) ;  or  where  it  has  been  traced 
by  a  party  satisfactorily  into  the  possession  of  a 
stranger  with  whom  he  is  unconnected,  and  over 
whom  he  has  no  control,  a  litigant  will  not  be  affected 
by  notice  unless  he  has  wilfully  parted  with  the  docu- 
ment after  receiving  the  notice  («). 

A  party  may  produce  aa  original  document  at  any 
time  when  secondary  evidence  is  tendered ;  and  then 
the  latter  becomes  inadmissible.  If  there  is  any 
question  as  to  the  originality  of  the  document,  such 
question  is  for  the  judge  {t) ;  but  where  the  existence 
of  a  duly  stamped  document  is  denied  upon  the 
pleadings,  and  the  plaintiff,  after  giving  notice  to 
produce,  tenders  a  copy  of  it,  the  judge  cannot  hear 
evidence  to  decide  the  question  of  the  existence  of 
the  stamped  original  as  a  prelimiaary  to  that  of  the 
admissibility  of  the  copy,  because  he  would  be 
thereby  determining  an  issue  which  is  in  the  pro- 
vince of  the  jury  (u). 

(o)  Partridge  y.  Coates,  By.  &  If .  156. 
Ip)  Taplin  y.  Atty,  3  Bisg.  164. 
(q)  Knight  y.  Mar  tin  ^  Qow,  103. 
(r)  Fanry  y.  May,  1  M.  &  B.  279. 
(#)  Knight  y.  Martin,  Gow,  103. 
(0  Boyle  y.  Wiseman,  11  Ex.  360. 

{u)  Stowe  y.  Quemer,  L.  R.,  6  Ex.  166 ;  39  L.  J.,  Ex.  60 ;  18 
W.  B.  466. 

ss2 
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A  notioe  to  produce  might  formerlj  hare  heai 
given  to  the  adverse  party  or  his  agents  either 
verbally  or  in  writing  (x) ;  but  it  must  now  be 
given  in  writing  (y).  It  must  be  proved  to  have 
been  given  before  seoondarj  evidence  is  admissible. 
It  may  be  served  either  on  the  party  or  on  his  solici- 
tor (2),  and  it  will  be  sufficient  to  leave  it  "with  a 
servant  at  the  residence  of  the  former,  or  with  a  cleii 
at  the  office  of  the  latt^  (a).  If  a  new  trial  is  ordered 
fresh  notices  to  produce  are  not  necessary  {b). 

The  notice  to  produce  is  required  to  be  in  the  form 
given  by  Appendix  B.,  No.  14  (c),  to  the  E.  S.  C, 
1883,  but  it  is  not  required  to  be  minutely  descriptiTe, 
and  the  courts  will  not  entertain  frivolous  or  technical 
objections  to  its  validity,  if  it  points  out,  with  general 
distinctness,  to  the  adverse  party  the  documents 
which  he  is  required  to  produce  {d).  Notices  to  pro- 
duce "all  letters  written  by  the  plaintiff  to  the 
defendant,  relating  to  the  matters  in  dispute  in  the 
action "(6);  and  "all  letters  written  to  and  received 
by  the  plaintiff  between  the  years  1837  and  1841, 
both  inclusive,  by  and  from  the  defendants,  or  either 
of  them,  or  any  person  on  their  behalf;  and  also  aU 


{z)  Smith  Y.  Toufifff  1  Gamp.  440 ;  Suter  y.  JSurreli,  2  H.  &  X. 
867. 
(y)  By  Order  32,  r.  8. 
{z)  Hugh$9  Y.  Budd,  8  Dowl.  315. 
(a)  Evam  y.  Sweety  Bj.  &  M.  84. 
\h)  Hope  Y.  Beadon,  17  Q.  B.  609. 
(c)  See  this  in  Appendix. 
{d)  Lawrence  y.  Clark,  14  M.  &  W.  251. 
(e)  Jacob  y.  Xm,  2  M.  &  Bob.  33. 
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books,  papers,  &o.,  relating  to  the  subject-matter  of 
this  cause"  (/);  and  "all  acooimts  relating  to  the 
matters  in  question  in  this  cause"  {g) ;  have  been  held 
su£Boient  notice  to  produce  any  document  reasonably 
included  in  the  description.  Notice  to  produce  a 
letter  purporting  to  enclose  an  accoimt  has  been  held 
sufficient  notice  to  produce  the  account  (A). 

The  notice  ought  to  be  within  a  reasonable  time 
before  the  trial  comes  on;  and  it  will  be  for  the 
judge  to  determine,  on  the  circumstances  of  the 
case,  whether  the  notice  has  been  served  within  a 
reasonable  time  previously  to  the  trial  {%). 

In  town  causes,  and  also  in  country  causes,  where 
the  solicitor  lives  in  the  assize  town,  if  the  documents 
are  such  as  from  the  nature  of  the  case  may  reason- 
ably  be  presumed  to  be  in  his  bmds,  notice  may  be 
served  not  later  than  early  in  the  evening  of  the  day 
preceding  the  trial  {k) ;  but  if  they  are  not  such  as 
are  immediately  connected  with  the  cause,  or  are 
such  as  would  presumably  be  in  the  hands  of  a  client 
or  other  person,  the  notice  must  be  proportionably 
earlier,  according  to  an  estimate  of  the  time  neces- 
sary to  obtain  them  (/).  In  such  a  case,  and  espe- 
oially  in  country  causes,  where  the  adverse  solicitor 
does  not  live  in  the  assize  town,  the  notice  ought  to 
be  served  on  him  before  the  commission  day,  and 

(/)  MorrU  t.  Hanaer,  2  M.  &  Bob.  392. 

(^)  Bog«r»  Y.  CuBtanee,  2  M.  &  Bob.  179. 

{h)  Engall  y.  Bruce,  9  W.  B.  636. 

(i)  Per  Parke,  B.,  Lloyd  y.  Mostyn,  10  M.  &  W.  483. 

{k)  Atkyns  y.  Meredith,  4  Dowl.  658. 

(/)  JSyme  y.  Survey,  2  M.  &  B.  89. 
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within  a  reasonable  time  before  he  is  required  to 
leave  home  for  the  assize  town  (m) ;  but  if  he  has 
the  docoment  with  him  at  the  assize  town,  serrice 
there  will  be  soffioient  (n). 

Where  the  adverse  holder  is  abroad,  or  beyond  the 
jniisdiotion  of  the  oonrt,  and  leaves  his  solicitor  to 
conduct  lus  cause,  it  will  be  presumed  that  he  has 
also  left  with  him  all  papers  naturally  connected  with 
his  case ;  and  the  courts,  under  such  circumstances, 
have  been  inclined  to  maintain  the  validity  of  a  notice 
to  the  solicitor  (o) ;  but  the  circumstances  must  be 
such  as  to  support  a  supposition  that  the  papers  are 
producible,  and  the  notice  sufficient.  Thus,  a  three 
days'  notice  to  produce  letters  written  by  a  defendant 
to  his  partners  in  New  South  Wales,  was  held  suffi- 
cient, on  its  appearing  that  there  had  been  litigation 
between  the  same  parties  some  years  previously,  for 
the  purposes  of  which  it  was  reasonable  to  suppose 
that  the  letters  must  have  been  remitted  to  Eng- 
land (p). 

If  a  party,  on  being  served  with  notice  to  pioduoe, 
states  that  the  document  does  not  exist,  seoondaiy 
evidence  will  be  admissible,  and  the  adverse  paiiy 
cannot  object  to  the  lateness  of  the  notice  (q). 

The  8th  rule  of  Ord.  32  of  E.  S.  0.,  1883,  provides, 
that  "  Notice  to  produce  documents  shall  be  in  the 


(m)  (?Mry#  y.  Thompson^  4  Dowl.  666. 
(fi)  £.  Y.  Sawkins,  2  C.  &  K.  823. 
(o)  Bryan  v.  Wagstaff,  Ry.  &  M.  47. 
(p)  Sturge  y.  Buchanan,  10  A.  k  E.  598. 
{q)  Foster  y.  Il9inUr,  9  0.  &  P.  720. 
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farm  No.  14  in  Appendix  B.  (r),  with  such  yariations 
as  (droumstanoes  may  require.  An  affidavit  of  the 
fiolidior,  or  his  clerk,  of  the  service  of  any  notice  to 
produce,  and  of  the  time  when  it  wtis  served,  with  a 
oop7  of  the  notice  to  produce,  shall,  in  all  oases,  be 
sufficient  evidence  of  the  service  of  the  notice,  and  of 
tiie  time  when  it  was  served.''  Sufficient  evidence  in 
this  rule  means  primd  facie  and  not  conclusive  evi- 
dence («). 

Notice  to  produce  is  unnecessary— 
Ist.   Where  a  party  holds  a  duplicate  original, 
or  a  counterpart  of  his  adversary's  docu« 
inent  (t). 
Such  duplicate  or  counterpart  must  not  be  a  mere 
copy,  but  in  all  respects  of  equal  and  co-extensive 
character  and  validity  with  the  adversary's  document. 
In  such  a  case  it  is  receivable  as  being  itself  primary 
evidence. 

2nd.  When  the  nature  of  the  case  and  proceedings 
sufficiently  inform  the  adverse  party  that 
he  will  be  required  to  produce  the  docu- 
ment. 
Thus  in  an  action  to  recover  for  a  bond  or  other 
instrument  {u),  or  on  an  indictment  for  stealing  a 
writing  (a?),  the  plaintiff  or  prosecutor  may  give  secon- 
dary evidence  without  proving  notice  to  produce* 
^^  Where  the  nature  of  the  action  or  indictment  is 

(r)  See  this  form  in  the  Appendix, 

(«)  See  Barraelough  y.  Oremhoughy  L.  B.,  2  Q.  B.  612. 

{t)  Colling  y.  Trewtek,  6  B.  &  G.  398. 

(u)  Scott  y.  Jonet,  4  Taunt.  865. 

\x)  S.  y.  AickUtf  1  Leach,  294. 
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Baoh  that  the  defendant  mnst  know  that  he  is  ohai^ 
with  the  possession  of  the  document)  and  is  called 
npon  to  pioduoe  it,  notice  is  not  necessary,  and  sach 
is  the  case  in  an  action  of  trover  or  on  an  indictm^t 
for  stealing;  but  if  the  matter  is  collateral,  it  is 
necessary  to  give  notice  (t/).     Hence,  where  on  an 
indictment  for  perjury,  the  prisoner  having  sworn 
that  a  certain  draft  did  not  exist,  and  the  materiality 
of  its  existence  depended  on  its  contents  and  certain 
alleged  alterations  in  it,  it  was  held  that  no  pa^l 
evidence  was  admissible,  either  of  its  existence  or  of 
its  contents,  without  notice  to  produce"  (s).    The 
general  rule  stated  above  is  subject  to  several  speoial 
limitations.    Thus,  in  forgery,  the  prosecutor  must 
give  notice  to  the  prisoner  to  produce  the  original  (a) ; 
in  arson,  for  setting  fire  to  a  dwelling-house,  with 
intent  to  defraud  an  insurance  company,  notice  must 
be  given  to  produce  the  policy  (6).     So,  in  dvil 
cases,  in  an  action  on  a  cheque  or  a  bill,  if  the 
defendant  does  not  traverse  the  making  or  accept- 
ance, but  only  avoids,  the  plaintiff  need  not  produce 
without  notice  (c). 

3rd.  A  notice  to  produce  a  notice  is  not  required  ((/), 
e,g.j  a  notice  to  quit,  a  notice  of  action, 
notice  of  dishonour  of  a  bill,  notice  to  pro- 


(y)  Per  Kelly,  C.  B.,  JR.  v.  Elworthy,  L.  R.,  1  C.  C.  R.  103 ;  87 
L.  J.,  M.  0.  8 ;  16  W.  B.  207. 
(z)  Ibid. 

(a)  R,  Y,  Salworth,  4  0.  &  P.  254. 
{b)  M.  y.  EUieombe,  6  C.  &  P.  522. 
(e)  Ooodered  ▼.  Armorer ^  3  Q.  B.  956. 
\i)  PhiliptoH  y.  Chase,  2  Camp.  111. 
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duoe  a  signed  solicitor's  bill  in  an  action 
on  it  (e). 
The  piinoiple  of  this  rule  is  that  the  service  of  the 
original  notice  is  in  itself  a  sufficient  notice  to  pro- 
duce it  at  the  trial  if  required.     It  does  not  apply 
where  the  notice  has  been  given  to  one  who  is  not  a 
party  to  the  action,  nor  where  it  contains  the  terms 
of  a  oonfaraot ;  as  where  a  oarrier.  relying  upon  a 
notice  served  on  the  plaintiff  to  limit  his  liability, 
was  held  bound  to  give  notice  to  produce  it  (/). 
4th.  If  a  party  or  his  solicitor  is  shown  to  have 
an  original  with  him  in  court,  and  refuses 
to  produce  it,  secondary  evidence  will  be 
received,  notwithstanding  the  want  of  a 
notice  to  produce  (g). 
5th.  Notice  will  not  be  required  when  the  adverse 
party  has  admitted  the  loss  of  the  original ; 
or  where  it  is  in  the  nature  of  an  irre- 
movable fixture,  such  as  a  mural  inscrip- 
tion (A). 
This  rule  does  not  apply  to  a  removable  and  port- 
able notice  or  writing  (t). 

6th.  Merchant  seamen  {k)  are  permitted  to  prove 
orally  an  agreement  with  the  master  of  a 
ship,  without  producing  the  original,  or 
giving  notice  to  produce  it. 


{e)  Colling  ▼.  Trewseky  6  B.  &  G.  394. 
(/)  Jones  V.  Tarleton,  9  M.  &  W.  675. 
(^)  Dwyer  T.  Collins,  7  Ex.  739. 
(A)  Bartholomew  y.  Stephens,  8  0.  &  P.  728. 
(i)  Jones  ▼.  Tarleton,  9  M.  &  W.  676. 

(k)  17  &  ISViot.  c.  104,  s.  166;  Bowman  v.  Manulmany  2  Gamp. 
815. 
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CHAPTER  VIII. 

nrrERBOOATORIES. 

It  is  proposed  in  this  chapter  to  treat  of  eyideoDO 
elicited  by  means  of  interrogatories  which  were  im- 
ported into  the  superior  courts  of  common  law  from 
the  equity  courts,  and  have  been  adopted  in  the  new 
practice.  By  means  thereof  a  party  is  able  to  ao- 
quire  evidence  necessary  to  enable  him  to  prove  his 
case  in  court,  which  he  can  only  obtain,  or  most  easily 
pro<mi«,  by  extracting  it  from  hi8  adyeraaiy. 

The  present  practice  relatiye  to  interrogatories  ia 
gOYcmed  by  Order  31  of  the  E.  8.  0.  1883,  which  is 
as  follows : — 

Bule  1.  ^*  In  any  action  where  relief,  by  way  of 
damages  or  otherwise,  is  sought  on  the  ground  of 
fraud  or  breach  of  trust,  the  plaintiff  may,  at  any 
time  after  delivering  his  statement  of  oLum,  and  a 
defendant  may,  at  or  after  the  time  of  delivering  his 
defence,  without  any  order  for  that  purpose,  and  in 
every  other  cause  or  matter  the  plaintifi  or  defen- 
dant may,  by  leave  of  the  court  or  a  judge,  deliver 
interrogatories  in  writing  for  the  examination  of  the 
opposite  parties,  or  any  one  or  more  of  such  parties^ 
and  such  interrogatories  when  delivered  shall  have  a 
note  at  the  foot  thereof  stating  which  of  such  inter- 
rogatories each  of  such  persons  is  required  to  answer: 
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ProTided  that  no  party  shall  deliver  more  than  one 
set  of  interrogatories  to  the  same  party  without  an 
order  for  that  purpose :  Provided  also  that  interro- 
gatories whioh  do  not  relate  to  any  matters  in  ques- 
tion in  the  cause  or  matter  shall  be  deemed  irreleyant, 
notwithstanding  that  they  might  be  admissible  on  the 
oral  oross-examination  of  a  witness. 

Bule  2.  '^In  deciding  upon  any  application  for 
leave  to  exhibit  interrogatories,  the  court  or  judge 
shall  take  into  account  any  offer  which  may  be  made 
by  the  party  sought  to  be  interrogated  to  deliver 
particulars^  or  to  make  admissions,  or  to  produce 
documents  relating  to  the  matter  iu  question,  or  any 
of  them. 

Bule  3.  "  In  adjusting  the  costs  of  the  cause  or 
matter  inquiry  shall,  at  the  instance  of  any  party, 
be  made  into  the  propriety  of  exhibiting  such  inter- 
rogatories, and  if  it  is  the  opinion  of  the  taxing 
officer  or  of  the  court  or  judge,  either  with  or  with- 
out an  application  for  inquiry,  that  such  interroga- 
tories have  been  exhibited  unreasonably,  vexatiously, 
or  at  improper  length,  the  costs  occasioned  by  the 
said  interrogatories  and  the  answers  thereto  shall  be 
paid  in  any  event  by  the  party  in  fault. 

Bule  4.  '^Interrogatories  shall  be  in  the  Form 
No.  6  in  Appendix  B.,  with  such  variations  as  cir- 
cumstances may  require. 

Eule  5.  *^  If  any  party  to  a  cause  or  matter  be  a 
body  corporate  or  a  joint  stock  company,  whether 
incorporated  or  not,  or  any  other  body  of  persons, 
empowered  by  law  to  sue  or  be  sued,  whether  in  its 
own  name  or  in  the  name  of  any  officer  or  other 
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person,  any  opposite  party  may  apply  for  an  order 
allowing  him  to  deliver  interrogatoriee  to  any  mem- 
ber or  officer  of  saoh  corporation,  company,  or  body, 
and  an  order  may  be  made  accordingly. 

Bule  6.  "  Any  objection  to  answering  any  one  or 
more  of  several  interrogatories  on  the  ground  that  it 
or  they  is  or  are  scandalous  or  irrelevant,  or  not  bond 
fide  for  the  purpose  of  the  cause  or  matter,  or  that 
the  matters  inquired  into  are  not  sufficiently  material 
at  that  stage,  or  on  any  other  ground,  may  be  taken 
in  the  affidavit  in  answer. 

Bule  7.  '^Any  interrogatories  may  be  set  aside 
on  the  ground  that  they  have  been  exhibited  un- 
reasonably or  vezatiously,  or  struck  out  on  the 
ground  that  they  ore  prolix,  oppressive,  unneces- 
sary, or  scandalous,  and  any  application  for  this 
purpose  may  be  made  within  seven  days  after  ser- 
^W  the  iiterrogatorieB. 

Bule  8.  '^Interrogatories  shall  be  answered  by 
affidavit  to  be  filed  within  ten  days,  or  within  such 
other  time  as  a  judge  may  allow. 

Bule  9.  '^  An  affidavit  in  answer  to  interrogatories 
shall,  omless  otherwise  ordered  by  a  judge,  if  ex- 
ceeding ten  folios,  be  printed  and  shall  be  in  the 
Form  No.  7  in  Appendix  B.,  with  such  variations 
as  circumstances  may  require. 

Bule  10.  ^'  No  exceptions  shall  be  taken  to  any 
affidavit  in  answer,  but  the  sufficiency  or  otherwise 
of  any  such  affidavit  objected  to  as  insufficient  shall 
be  determined  by  the  court  or  a  judge  on  motion  or 
summons. 

Bule  11.  ''If  any  person  interrogated  omits  to 
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answer,  or  answers  insofficientlj,  the  party  interro-* 
^ting  may  apply  to  the  court  or  a  judge  for  an 
order  requiring  him  to  answer,  or  to  answer  further, 
as  the  ease  may  be.  And  an  order  may  be  made 
requiring  him  to  answer,  or  answer  further,  either  by 
affidavit  or  by  vird  wee  examination,  as  the  judge 
may  direct." 

The  practice  of  the  Court  of  Chancery  as  to  in- 
terrogatories was  regulated  by  the  15  &  16  Yict. 
o.  86,  the  12th  section  of  which  authorized  the  plain- 
tiff to  file  interrogatories  for  the  examination  of  any 
defendant  or  defendants,  and  to  deliver  a  copy  thereof 
to  such  defendant  or  defendants,  or  to  his  or  their 
solicitor.  These  interrogatories  were  required  to  be 
founded  on  the  bill ;  but  a  variety  of  questions  might 
be  founded  upon  a  single  allegation  therein,  and  it 
was  not  necessary  that  an  inteirogatory  should  in  all 
cases  be  founded  upon  a  distinct  allegation  in  the 
bill.  Formerly,  if  the  defendant  required  from  the 
plaintiff  any  information,  it  was  necessary  for  him 
to  file  a  cross  bill :  with  a  view  to  remedy  this,  it  was 
enacted  by  the  19th  section  of  the  above-mentioned 
act,  that  it  should  be  lawful  for  any  defendant  in  any 
suit,  whether  commenced  by  bill  or  by  claim,  but  in 
suits  commenced  by  bill  which  the  defendant  is  re- 
quired to  answer,  not  until  after  he  shall  have  put  in 
a  su£Gicient  answer  to  the  bill,  and  without  filing  any 
Gross  bill  of  discovery  (which,  however,  he  might  file 
if  he  thought  fit),  to  file  interrogatories  for  the  exa- 
mination of  the  plaintiff,  to  which  shall  be  prefixed  a 
concise  statement  of  the  subjects  on  which  a  dis- 
covery is  sought^  and  to  deliver  a  copy  of  such  in* 


638  LAW  OF  ETIDEXCE. 

teirrogatoTies  to  the  plamtiff  or  his  solicitor ;  and  such 
plaintifi  shall  he  bound  to  answer  such  interrogar 
toiies  in  like  manner  as  if  the  same  had  been  oon- 
tained  in  a  bill  of  disooveiy  filed  by  the  defendant 
against  him,  and  the  practice  of  the  court  with  re- 
ference to  excepting  to  answers  for  insufficiency,  or 
for  scandal,  should  extend  and  be  applicable  to  an- 
swers put  in  to  such  interrogatories :  provided  tiiat  in 
determining  the  materiality  or  releyancj  of  any  such 
answer,  or  of  any  exception  thereto,  the  court  is  to 
have  regard,  in  suits  commenced  by  bill,  to  the  state- 
ments contained  in  the  original  bill,  and  in  the 
answer  which  may  have  been  put  in  thereto  by  the 
defendant  exhibiting  such  interrogatories  for  the  exa- 
mination of  the  plaintiff. 

The  common  law  practice  as  to  interrogatories  was 
founded  upon  and  regulated  by  the  51st  section  of 
the  Common  Law  Procedure  Act,  1854  (a),  which 
enacted,  that  ^^  in  all  causes  in  any  of  the  superior 
courts,  by  order  of  the  court  or  a  judge,  the  plaintiff 
may  (with  the  declaration),  and  the  defendant  may 
(with  the  plea),  or  either  of  them,  by  leave  of  the 
court  or  a  judge,  may  at  any  other  time,  deliver  to 
the  opposite  party,  or  his  attorney  (provided  such 
party,  if  not  a  body  corporate,  would  be  liable  to  be 
called  and  examined  as  a  witness  upon  such  matter), 
interrogatories  in  writing  upon  any  matter  as  to 
which  discovery  may  be  sought,  and  require  such 
party  (or,  in  the  case  of  a  body  corporate,  any  of  the 


(a)  17  &  18  Vict.  c.  126. 


IirrEBROGATOBIES,  639 

offioero  of  such  body  corporate)  within  ten  days  to 
answer  the  question  in  writing  by  affidavit,  to  be 
sworn  and  filed  in  the  ordinary  way ;  and  any  party 
or  offioer  omitting  without  just  cause  sufficiently  to 
answer  all  questions  as  to  which  a  discovery  may  be 
sought  within  the  above  time,  or  eaok  extended  time 
as  the  court  or  judge  shall  allow,  shall  be  deemed  to 
have  committed  a  contempt  of  court,  and  shall  be 
liable  to  be  proceeded  against  accordingly." 

There  was  originally  some  doubt  among  the  judges 
whether  the  Legislature,  in  the  above  section,  in- 
tended to  limit  the  new  privilege  to  those  cases  only 
in  which  a  court  of  equity  would  entertain  a  bill  of 
discovery;  and  eminent  authorities  held  that  the 
statutory  right  of  discovery  in  the  common  law  courts 
was  more  extensive  than  that  which  exists  in  the  equity 
courts  (b).  But  it  was  subsequently  settled  that  the 
right  of  discovery  at  common  law  was  measured  by, 
and  exactly  co-extensive  with,  the  right  of  discovery 
in  a  court  of  equity  (c),  the  principles  (d)  but  not  the 
practice  of  the  courts  of  equity  being  binding  ilpon 
the  courts  of  common  law.  Under  the  present  prac- 
tice, when  the  rules  of  common  law  and  equity  con- 
flict, the  latter,  by  virtue  of  the  Judicature  Act,  1873, 
s.  25,  sub-s.  11,  prevail ;  but  this,  although  true  of 
rules  of  legal  principle,  is  not  generally  considered 


(b)  Per  Parke,  B.,  and  Alderson,  B.,  Osborne  y.  London  Dock  Co,, 
10  Ex.  698. 

{e)  Carew  t.  JDavies,  6  E.  &  B.  709 ;  EorUm  y.  Bolt,  2  H.  &  N. 
249 ;  AdamB  y.  Lloyd,  3  H.  &  N.  351. 

(^  Fye  y.  BiUterJUld,  5  B.  &  S.  829. 
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to  be  true  of  mere  rules  of  practice^  as  to  which  the 
more  convenient  practice  will  be  adopted  (e). 

3j  the  present  practice  interrogatorieB  cannot  be 
deliyered  without  leave,  except  in  actions  founded  on 
fraud  or  breach  of  trust.  The  leave,  when  granted, 
is  to  interrogate  generallj,  and  not  to  deliver  speoafio 
interrogatories,  although  an  applicant  for  leave  to 
interrogate  is  generally  required  to  state  the  points 
on  which  he  proposes  to  interrogate,  and  the  leave 
does  not  of  course  prejudice  a  subsequent  application 
to  strike  out  the  interrogatories  imder  Rule  7.  In- 
terrogatories are  used  for  three  purposes — (a)  to  sup- 
port the  case  of  the  party  interrogating;  (b)  to 
ascertain  the  nature  of  the  case  of  the  opponent; 
(c)  to  destroy  the  case  of  the  opponent. 

In  order  to  support  his  own  case  a  party  may  (by 
leave,  of  course,  when  necessary)  interrogate  for  the 
purpose  of  getting  his  opponent  to  admit  on  oath 
any  fact  which  such  party  would  have  to  prove  at 
the  trial  (/),  and  thus  obtaining  admissions  which 
will  make  it  unnecessary  to  enter  into  evidence  as  to 
the  facts  admitted  (^);  but  leave  to  interrogate  for 
this  purpose  only  would  probably  not  now  be  gene- 
rally granted,  having  regard  to  Bule  2,  unless  the 
party  seeking  leave  has  first  applied  to  his  opponent 
to  admit  the  fact  under  Order  32,  r.  4,  and  the  latter 
has  neglected  or  refused  to  make  the  admission; 

(e)  Newbiggin  Oaa  Co.  t.  Armstrong^  L.  B.,  13  Gh.  Div.  310 ;  49 
L.  J.,  Oh.  231 ;  28  W.  R.  217. 

(/)  Tipping  y.  Clarhe^  2  Hare,  391. 

iSi)  AtL'Oen,  y.  GaskUl,  L.  B.,  20  Ch.  B.  519;  61  L.  J.,  Gk. 
870 ;  30  W.  B.  668. 
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nor  is  it  pennissible  to  interrogate  for  the  pnrpose^ 
of  fishing  out  a  case,  but  only  to  establish  a  case 
set  up ;  and  therefore,  as  a  general  rule,  a  plaintiff 
cannot  deliver  interrogatories  before  deliyering  his 
statement  of  daim,  nor  can  a  defendant  do  so  before 
delivering  his  defence.  Actions  for  the  recovery  of 
land  stand  on  no  different  footing  in  this  respect  to 
other  actions  (A),  and  a  plaintiff  in  such  an  action  is 
entitled  to  interrogate  the  defendant  (as  he  would  be 
to  call  him  as  a  witness)  to  prove  his  title. 

In  order  to  ascertain  what  is  the  nature  of  the  case 
of  his  opponent  a  party  may  interrogate  as  to  the 
facts  on  which  he  relies,  but  not  as  to  the  evidence 
by  which  those  facts  are  to  be  established  («).  A 
party  may  interrogate  for  the  purpose  of  destroying 
his  opponent's  case  (/),  and  this  rule  extends  even  to 
enabling  a  plaintifE  to  interrogate  for  the  purpose  of 
defeating  a  case  that  he  anticipates  may  be  made 
against  him  by  the  defendant  (k) ;  but  as  a  party  is 
not  entitled  to  discovery  of  his  opponent's  evidence^ 
the  rule  under  consideration  is  somewhat  difficult  of 
application. 

A  party  answering  an  interrogatory  must  answer 
not  only  as  to  his  personal  knowledge,  but  also  as  to 


{h)  LyeU  y.  Kennedy,  L.  B.,  8  App.  Cas.  217 ;  62  L.  J.,  Ch. 
385;  31  W.  B.  618. 

(i)  £ade  y.  Jacobs,  L.  B.,  3  Ex.  D.  335 ;  47  L.  J.,  Ex.  74 ;  2& 
W.  B.  159;  cf.  Ait.-Gen.  v.  GaakiU,  L.  B.,  20  Oh.  D.  519;  51 
L.  J.,  Ch.  870 ;  30  W.  B.  558. 

(J)  See  Orumbrecht  y.  Farry,  32  W.  B.  668. 

{k)  AtL'Gen.  y.  Corporation  of  London,  2  Mac.  &  G.  260. 

P.  T  T 
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his  information  and  belief  (/),  and  when  he  is  bound 
to  state  his  belief  he  is  bound  to  state  the  gTounds 
of  it  (m).    In  order  to  answer  fully  he  is  bound,  if 
necessary,  to  search  documents  in  his  possession  or 
power  (n),  and  where  he  has  only  a  right  to  iospect 
documents  in  the  possession  of  others  he  must  either 
inspect  them,  or  prove  that  he  has  been  unable  to  en- 
force his  right  to  inspection  (o) .   Since  the  knowledge 
of  the  agent,  in  agency  matters,  is  the  knowledge  of 
the  principal  when  the  acts  inquired  into  are  those 
which  would  be  done  by  or  would  be  known  to  the 
agent  of  the  party  interrogated  in  the  ordinary  oouise 
of  business,  he  is  bound  to  obtain  from  such  agent 
information  to  enable  him  to  answer  the  interroga- 
tory, t.  e.j  if  the  agent  is  still  in  his  employment,  or 
under  his  control,  and  in  such  a  position  that  the 
party  interrogated  might  reasonably  be  required  to 
communicate  with  him  (p).    But  "  there  is  a  limit 
to  the  enforcement  of  inquiry ;  and  if  a  party  can 
show  that,  in  order  to  answer  the  questions  put,  it 
would  be  wholly  unreasonable  to  require  him  to  make 
the  necessary  inquiries,  chat  is  to  say,  that  it  would 
cause  him  an  unreasonable  expense,  or  that  the  ques- 
tions are  such  that  an  unreasonable  amount  of  detail 
is  asked,  there  might  be  ground  for  saying  that. 


(/)  See  the  judgments  in  ZpeU  y.  Kennedy^  L.  B.,  9  App.  Oao. 
81 ;  63  L.  J.,  Ch.  449 ;  32  W.  R.  497. 

(m)  Per  Lord  Watson,  ibid. 

(n)  Att.'Om.  y.  Retford,  2  M.  &  K.  85. 

(o)  Taylor  y.  Rundell,  Cr.  &  Ph.  104. 

(p)  Boleklow  V.  Fxther,  L.  R.,  10  Q.  B.  D.  161 ;  52  L.  J.,  Q.  B. 
12 ;  31  W.  R.  236. 
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although  he  had  not  answered  specifically  every  part 
of  the  interrogatories,  he  had  nevertheless  answered 
sufficiently"  (j'). 

It  is,  of  course,  legitimate  in  answering  interroga- 
tories to  explain  or  otherwise  qualify  any  answer; 
but  an  answer  which  introduces  irrelevant  topics  is 
insufficient  (r) ;  and  if  an  answer  is  couched  in  a  form 
which  makes  it  embarrassing — ^.e.,  which  prevents  the 
person  interrogating  from  using  it  without  having 
thrust  upon  him  irrelevsmt  matter  as  part  of  it — such 
an  answer  is  insufficient  («). 

A  defendant  wishing  to  pay  into  court  what  is  due 
is  entitled  to  interrogate  a  plaintiff  as  to  actual 
damage  sustained,  in  order  to  guide  him  as  to  the 
amount  to  be  pcdd  in  (t). 

Under  the  6th  rule  an  objection  may  be  taken  to 
answer  an  interrogatory  on  the  ground  that  it  is 
irrelevant,  and  at  the  end  of  the  1st  rule  is  a  proviso 
that  "interrogatories  which  do  not  relate  to  any 
matters  in  question  in  the  cause  or  matter  shall  be 
deemed  irrelevant,  notwithstanding  that  they  might 
be.  admissible  on  the  oral  cross-examination  of  a  wit- 
ness." This  proviso  was  under  consideration  by  the 
Court  of  Appeal  in  He  Morgan^  Otcen  v.  Morgan  (w), 
where  the  majority  of  the  court  (Fry  and  Lopes, 


(7)  Per  firett,  L.  J.,  ibid. 

(r)  See  Pegler  v.  King,  L.  R.,  9  C.  P.  9. 

(«)  Per  Bowen,  L.  J.,  in  Lyell  y.  Kennedy,  L.  R.,  27  C.  D.  28 ; 
63  L.  J.,  Ch.  937 ;  60  L.  T.  730. 

(0  FroU  V.  Brook,  23  W.  R.  260 ;  Home  y.  Hough,  L.  R.,  9 
0.  P.  135 ;  43  L.  J.,  C.  P.  70 ;  22  W.  R.  412. 

(m)  L.  R.,  39  C.  D.  316 ;  60  L.  T.  71 ;  37  W.  R.  243. 
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L.  JJ.)  held  that  its  effect  was  to  oonfine  inteirogar 
tories  to  matters  at  issue  in  the  action  or  material  to 
the  issues  in  the  action ;  whereas  Cotton,  L.  J.,  was 
of  opinion  that  matters  not  directiy  relevant  to  the 
issues  in  the  action,  but  tending  to  show  the  defence 
set  up  was  not  a  real  defence,  could  be  inquired  after. 
The  view  of  Cotton,  L.  J.,  seems  to  be  the  more 
correct.  The  words  of  the  proviso  are,  '^  matters  in 
question,"  not  "  matters  in  issue,"  and  the  object  of 
the  proviso  is  probably  to  exclude  interrogatoiieB 
tending  solely  to  impeach  the  credibility  of  the  person 
interrogated. 

Under  the  6th  rule  objection  may  be  taken  to 
answer  an  interrogatory  on  the  ground  that  it  is 
scandalous.  Scandal  consists  in  the  allegation  of 
anything  which  it  is  unbecoming  the  dignity  of  the 
court  to  hear,  or  which  is  contrary  to  good  manners, 
or  charges  some  person  with  a  crime  not  neces- 
sary to  be  shown  in  the  action.  Any  unnecessary 
allegation  bearing  cruelly  on  the  moral  character  of 
an  individual  is  scandalous;  but  nothing  that  is 
material  is  scandalous,  and  therefore  the  language  of 
the  record  is  often,  although  literally  scandalous,  not 
legally  so  {x).  The  sole  test  is  ^^  whether  the  matter 
alleged  to  be  scandalous  has  a  tendency,  or,  in  other 
words,  would  be  admissible  in  evidence,  to  show  the 
truth  of  any  allegation  in  the  bill  that  is  material 
with  reference  to  the  relief  that  is  prayed"  (y). 

(x)  Fither  y.  Owen,  L.  B.,  8  Ch.  D.  645 ;  47  L.  J.,  Ch.  681 ;  26 
W.  R.  681. 

(y)  Per  Lord  Selbome,  ChHstU  y.  Chritiie,  L.  B.,  8  Gh.  App. 
503 ;  52  L.  J.,  Ch.  544. 
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Another  ground  for  objecting  to  answer  an  in- 
terrogatory is  that  the  subject  of  inquiry  is  not 
sufficiently  material  at  that  stage  of  the  action.  The 
eourt  is  always  unwilling,  before  the  right  to  relief  is 
established,  to  make  an  order  for  disooyery  which 
may  be  injurious  to  the  defendant,  said  will  only  be 
useful  to  the  plaintiff  if  he  succeeds  in  establishing 
his  title  to  relief  (z).  Thus,  in  an  action  for  an 
infringement  of  a  patent,  where  the  defendant  denied 
the  infringement,  he  was  held  not  bound  to  answer 
any  interrogatory  inquiring  after  matters  irrelevant 
to  that  question  (a) ;  but  where  the  plaintiff  filed  a 
bill  to  establish  that  a  business  carried  on  by  three 
of  the  defendants  in  partnership  belonged  to  the 
estate  of  her  late  husband,  and  the  interrogatories 
required  these  defendants  to  set  forth  whether  they, 
or  any  of  them,  had  drawn  out  of  the  business  any 
money  for  their  or  his  own  account  in  respect  of 
capital  advanced,  profits,  or  otherwise,  and  to  set 
forth  the  particulars  of  the  moneys  so  drawn  out, 
and  the  third  defendant  declined  to  answer  this 
interrogatory,  submitting  that  the  plaintiff  was  not 
entitled  to  this  discovery  till  she  had  established  her 
right  to  a  decree,  the  Court  of  Appeal  in  Chancery 
held,  affirming  the  decision  of  the  Master  of  the 
Bolls,  that  the  interrogatory  must  be  answered  (&). 
An  executor  must,  if  required,  set  out  his  accounts 

(«)  Per  Cotton,  L.  J.,  in  Fenessy  y.  Clark,  L.  B.,  37  0.  D.  187 ; 
61  L.  J.,  Ch.  398 ;  68  L.  T.  289. 

(a)  J)elarue  y.  Dickmson,  3  K.  &  J.  388. 

(b)  Saull  T.  Bf-owne,  L.  B.,  9  Ch.  364;  43  L.  J.,  Ch.  668;  22 
W.  B.  427. 
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in  his  answer  {c)y  and  a  mortgagee  in  possesBion 
admitting  himself  to  be  redeemable  has  been  held 
nnable  to  decline  answering  interrogatories  as  to  the 
state  and  particulars  of  the  account  which  it  is  one 
of  the  objects  of  the  suit  to  take  (d).    In  the  same 
ease,  the  Court  of  Appeal  in  Chanoeiy  laid  down  that 
the  true  rule  was,  that  in  an  ordinary  suit  for  ao- 
oounts,  a  defendant  submitting  to  answer  (eyen  when 
he  altogether  denies  the  plaintiff's  title),  must  answer 
fully,  not  only  as  to  other  matters,  but  also  as  to 
consequential  matters  of  account ;  but  (the  judgment 
proceeded)  **  the  court  may  be  trusted  to  exercise  a 
proper  control  oyer  any  attempt  on  the  plaintiff's 
part  to  press  for  any  such  minuteness  of  discovery 
as  would  be  either  vexatious  or  unreasonable,  as, 
indeed,  it  can  do  in  every  case  in  which  it  is  satisfied 
that  any  kind  of  discovery  is  required  vexatiously 
or  oppressively."     The  same  court,  in  a  subsequent 
ease  (e),  on  the  ground  that  it  was  vexatious  or  un- 
reasonable, within  the  meaning  of  the  above-quoted 
words,  refused,  where  the  plaintiff  had  filed  a  bill, 
founded  on  the  alleged  agency  of  the  defendant, 
which  was  the  question  in  the  suit,  to  compel  the 
defendant   to    answer   interrogatories    as   to   what 
appeared  to  be  his  private  transactions,  saying  that 
^'It  would  be  monstrous  that  a  man,  by  merely 

{e)  Thompson  y.  Dufm,  18  W.  B.  854 ;  Aliton  t.  Alison,  50  L.  J., 
CJh.  674  ;  29  W.  R.  732. 

{d)  JElmer  y.  Creasey,  L.  R.,  9  Gh.  69 ;  43  L.  J.,  Oh.  166 ;  22 
W.  R.  141. 

{e)  Great  Western  Colliery  Co.  y.  TueheTy  L.  R.,  9  Ch.  376 ;  43 
L.  J.,  Ch.  518. 
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allegmg  that  he  had  a  share  in  a  concern,  which 
allegation  was  denied  and  had  not  been  established, 
and  whilst  it  was  doubtful  whether  it  would  be  esta- 
blished, could  get  the  accounts  of  the  defendant's 
private  business  and  of  his  dealings  with  other 
people." 

With  regard  to  the  7th  rule,  when  leave  has  been 
obtained  to  deliver  interrogatories,  the  whole  set 
would  not  be  set  aside  except,  perhaps,  on  the  ground 
of  prolixity.  When  leave  has  not  been  obtained, 
ihej  can  be  set  aside  on  that  ground  if  leave  is 
necessary,  and  when  leave  is  unnecessary  they  will 
be  set  aside  as  a  whole  if  unnecessary  or  vexatious, 
but  with  leave  to  deliver  reasonable  and  proper  ones 
in  proper  cases  (/). 

The  procedure  qa  to  interrogatories  in  county 
courts  is  substantially  the  same  as  that  in  the  High 
Court.  But  in  the  county  court  no  interrogatories 
can  be  delivered  without  leave,  and  the  County 
Court  Rules  {g)  make  no  provision  for  setting  any 
interrogatories  aside. 


(/)  See  Cawley  y.  Burton,  32  W.  R.  33. 
iff)  See  Appendix. 
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CHAPTER  IX. 

STAMPS. 

In  this  chapter  only  the  leading  principles  of  the 
law  relating  to  stamps  will  he  stated,  so  far  as 
they  affect  the  admissihility  in  evidence  of  written 
documents. 

The  general  rule  is,  that  no  instrument  executed 
in  any  part  of  the  United  Kingdom,  or  relating, 
wheresoever  executed,  to  any  property  situate,  or  to 
any  matter  or  thing  done  or  to  be  done,  in  any  part 
of  the  United  Kingdom,  shall  (except  in  criminal 
proceedings)  be  pleaded  or  given  in  evidence,  or 
admitted  to  be  good,  useful,  or  available  in  law  or 
equity,  imless  it  is  duly  stamped  in  accordance  with 
the  law  in  force  at  the  time  when  it  was  first 
executed. 

The  14th  section  of  the  Stamp  Act,  1891  {a)  (which 
consolidates  the  previous  enactments),  provides  that 
"  (1)  Upon  the  production  of  an  instrument  charge- 
able with  any  duty  as  evidence  in  any  court  of  dril 
judicature  in  any  part  of  the  United  Kingdom,  or 
before  any  arbitrator  or  referee,  notice  shall  be  taken 
by  the  judge,  arbitrator,  or  referee  of  any  omission 

(a)  64  &  65  Vict.  o.  39. 


STAMPS.  649 

or  insufficieiicy  of  the  stamp  thereon,  and  if  the 
infitrament  is  one  which  may  legally  be  stamped 
after  the  execution  thereof,  it  may,  on  payment  to 
the  officer  of  the  court  whose  duty  it  is  to  read  the 
instrument,  or  to  the  arbitrator  or  referee,  of  the 
amount  of  the  unpaid  duty,  and  the  penalty  payable 
on  stamping  the  same,  and  of  a  further  sum  of  one 
pound,  be  received  in  evidence,  saving  all  just  excep- 
tions on  other  grounds.  (2)  The  officer,  or  arbitrator, 
or  referee  receiving  the  duty  and  penalty  shall  give 
a  receipt  for  the  same,  and  make  an  entry  in  a  book 
kept  for  that  purpose  of  the  payment  and  of  the 
amount  thereof,  and  shall  communicate  to  the  com- 
missioners the  name  or  title  of  the  proceeding  in 
which,  and  of  the  party  from  whom,  he  received  the 
duty  and  penalty,  and  the  date  and  description  of 
the  instrument,  and  shall  pay  over  to  such  person  as 
the  commissioners  may  appoint  the  money  received 
by  him  for  the  duty  and  penalty.  (3)  On  produc- 
tion to  the  commissioners  of  any  instrument  in 
respect  of  which  any  duty  or  penalty  has  been  paid, 
together  with  the  receipt,  the  payment  of  the  duty 
and  penalty  shall  be  denoted  on  the  instrument. 
(4)  Save  as  aforesaid,  an  instrument  executed  in  any 
pak  of  the  United  ISngdom.  or  relating,  wheresoevi 
executed,  to  any  property  situate,  or  to  any  matter 
or  thing  done  or  to  be  done,  in  any  part  of  the 
United  Kingdom,  shall  not,  except  in  criminal  pro- 
ceedings, be  given  in  evidence,  or  be  available  for 
any  purpose  whatever,  unless  it  is  duly  stamped  in 
accordance  with  the  law  in  force  at  the  time  when  it 
was  first  executed.'' 
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It  will  be  notioed  that  the  above  proyisionB  only 
apply  to  instrumentB  which  can  legally  be  stamped 
X  execution. 

The  15th  section  (a)  of  the  Stamp  Act,  1891,  pro- 
yides,  by  sub-sect.  (1),  that  "Save  where  other  ex- 
prees  provision  is  in  this  act  made,  any  nnstamped  or 
insufficiently  stamped  instrument  may  be  stamped 
after  the  execution  thereof,  on  payment  of  the  unpaid 
duty  and  a  penalty  of  ten  pounds,  and  also  by  way 
of  further  penalty,  where  the  unpaid  duty  exceeds 
ten  pounds,  of  interest  on  such  duty,  at  the  rate  of 
five  pounds  per  centum  per  annum,  from  the  day 
upon  which  the  instrument  was  first  executed  up  to 
the  time  when  the  amount  of  interest  is  equal  to  the 
unpaid  duty." 

For  "  the  other  express  provision  "  the  act  must 
be  consulted,  as  it  is  not  proposed  to  deal  fully  with 
the  subject  here.  But  it  may  be  remarked  that 
sect.  40  provides  that  a  bill  of  lading  is  not  to  be 
stamped  after  execution,  and  also  that  sect.  102  pro- 
vides that  "  a  receipt  given  without  being  stamped 
may  be  stamped  with  an  impressed  stamp  upon  the 
terms  following ;  that  is  to  say,  (1.)  Within  fourteen 
days  after  it  has  been  given,  on  payment  of  the  duty 
and  a  penalty  of  five  pounds ;  (2.)  After  fourteen 
days,  but  within  one  month,  after  it  has  been  given, 
on  payment  of  the  duty  and  a  penalty  of  ten  pounds; 
and  shall  not  in  any  other  case  be  stamped  with  an 
impressed  stamp." 

The  party  who  objects  to  the  want  or  sufficiency 

(a)  For  the  whole  Bection  see  Appendix. 
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of  a  stamp  must  prove  it  (b) ;  and  the  judge  will 
detexmine  the  question  before  the  instrument  can  be 
shown  to  the  jury  (c) ;  but  by  sect.  12  of  the  Stamp 
Act,  1891,  provision  is  made  for  taking  the  opinion 
of  the  Commissioners  of  Inland  Bevenue  on  the  lia- 
bility of  any  instrument  to  duty,  and  for  stamping 
such  instrument  in  accordance  with  such  opinion; 
and  it  is  enacted  that  ^*  every  instrument  stamped 
isith  the  particular  stamp  denoting  either  that  it  is 
not  chargeable  with  any  duty,  or  is  duly  stamped, 
shall  be  admissible  in  evidence,  and  available  for  all 
purposes  notwithstanding  any  objection  relating  to 
duty." 

If  an  agreement  is  no  more  than  a  proposal,  it 
does  not  require  a  stamp ;  but  when  it  is  either  an 
agreement  strictly,  or  evidence  of  one,  it  must  be 
stamped,  if  the  subject-matter  is  above  51.  {d). 
Where  an  agreement,  which  appears  to  be  in  writing, 
is  in  dispute  between  parties,  it  must,  according  to 
the  rule  which  requires  the  best  evidence,  be  pro- 
duced ;  and,  when  produced,  if  it  appears  to  require 
a  stamp,  it  will  be  inadmissible  unless  it  be  properly 
stamped.  Thus,  where  it  appears  in  the  course  of  a 
party's  case  that  there  is  a  written  agreement,  bear- 
ing directly  on  the  points  at  issue,  he  must  produce 
it  duly  stamped  (e).  Such  an  agreement  cannot  be 
treated  as  a  nullity,  if  it  is  produced  and  appears  to 


(h)  JDoe  y.  Cootnba,  3  Q.  B.  687. 

(e)  Per  Lord  Tenterden,  Jardine  y.  FaynSf  1  B.  &  Ad.  670. 

{d)  Cf.  Hegarty  y.  Milnt,  14  C.  B.  627. 

{•)  BuxUm  y.  Comuh,  12  M.  &  W.  426 


652  LAW  OP  EVIDENCE. 

be  unstamped ;  and  therefore  it  was  held  in  Deby  y. 
Alcoek  (/),  that  a  county  court  judge  was  wrong  in 
allowing  parol  evidence  to  be  given  of  an  agreement 
contained  in  an  unstamped  writing.  Where,  however, 
a  party  succeeds  in  establishing  his  case  by  oral  evi- 
dence, the  opposite  party  cannot  defeat  it  by  merely 
producing  an  unstamped  written  agreement.  Thus, 
in  Magnay  v.  Knight  (^),  where  the  plaintiff  dosed 
her  case  without  anything  appearing  to  show  that 
there  was  a  written  agreement  between  her  and  the 
defendant  as  to  the  subject-matter  of  the  action,  the 
defendant  was  held  not  entitled  to  call  for  a  nonsuit 
by  producing  a  paper  purporting  to  be  an  agreement, 
but  unstamped.  This  case,  although  apparently 
contradicted  by  Delay  v.  Alcoek^  will  be  reconciled 
with  it  by  presuming  that,  in  the  latter  case,  the 
defendant  was  called  as  a  witness  by  the  plaintiff, 
and  that  the  existence  of  the  unstamped  agreement 
was  disclosed  in  the  course  of  the  plaintiff's  case.  If 
that  had  closed  without  evidence  of  an  agreement 
in  writing,  it  appears,  on  the  authority  of  Magnay  v. 
Knight^  that  the  defendant  could  not  have  nonsuited 
the  plaintiff  by  producing  an  unstamped  i¥iitt6Q 
agreement. 

When  it  is  necessary  to  produce  the  writing,  or  to 
account  for  its  absence,  secondary  evidence  will  not 
be  received  if  it  appears  that  the  original  required  a 
stamp,  and  that  it  was  unstamped  (h) ;  but  a  writing 


(/)  4  E.  &  B.  660. 
(V)  1  M.  &  G.  944. 
(A)  Vide  supra,  p.  397. 
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requiring  a  stamp  will  be  presumed  to  have  been 
properly  stamped  (t) ;  and  as  against  a  party  refosing 
to  produoe  a  document  after  notice  there  is  a  similar 
presumption  (j) ;  but  suoh  a  presumption  may  be 
rebutted  by  evidenoe  that  the  writing  was  not 
stamped  (A;).  If  it  is  shown  that  a  lost  document 
i^as  at  one  time  imstamped,  this  fact  alone  will  raise 
a  presumption  that  it  continued  without  a  stamp  (/). 
The  court  will  not  sanction  an  agreement  to  ;waive 
the  objection  for  want  of  a  stamp  (m). 

When  an  instrument  purports  to  have  been 
stamped,  but  no  stamp  appears,  or  one  partially 
eSajo&i^  the  judge  may  receive  the  writing,  if  the 
want  of  the  stamp  or  its  erasures  is  satisfactorily  ex- 
plained to  him  (n).  When  an  instrument,  so  far  as 
appears  on  the  face  of  it,  is  properly  stamped,  it  is  a 
question  whether  the  court  is  entitled  to  look  outside 
the  instrument  in  order  to  settle  whether  it  is  pro- 
perly stamped  or  not.  The  case  of  Oaiti/  v.  JF^t/  (o) 
was  decided  on  the  principle  that  under  such  drcum- 
stcmces  the  court  must  look  at  the  instrument  alone ; 
and  it  was  there  held  that  a  cheque  which  was  in  fact 
post-dated  to  the  knowledge  of  the  person  who  took  it 
and  sued  upon  it  was  admissible  in  eyidence.    It  had 


(i)  Mart  y.  Hart,  1  Hare,  I ;  cf .  Fooley  y.  Goodwin,  4  A.  &  E.  94. 
(J)  Crisp  Y.  Anderton,  1  Stark.  85. 
{k)  Crowther  y.  Solomoru,  6  G.  B.  758. 

(/)  Marine  Investment  Co.  y.  Maviside,  L.  B.,  6  E.  &  I.  624 ;  42 
L.  J.,  Ch.  173. 

(m)  Owen  y.  Thomas,  3  M.  &  K.  353. 

(n)  Doe  Y.  Coombs,  3  Q.  B.  687. 

(o)  L.  B.,  2  Ex.  D.  265 ;  46  L.  J.,  Ex.  605 ;  25  W.  B.  306. 
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only  a  penny  stamp,  whereas,  being  post-dated,  it 
liable  to  an  a«^  valorem  duty  as  a  bill  of  exchange. 
The  oourt  held  that  they  could  only  look  at  iho 
cheque,  and  as  it  was  payable  on  demand  at  the  time 
of  the  trial,  it  was,  on  the  face  of  it,  properly  stamped. 
This  case  was  dted  to  the  Queen's  Bench  Division  in 
the  later  case  of  Clarke  v.  Roche  {p).    This  was  a 
case  where  a  deed,  dated  the  3rd  of  Febroary,  1875, 
bore  a  10«.  stamp,  which  was  primA  facie  sufficient. 
This  deed  was,  in  fact,  executed  before  the  Stamp 
Act  of  1870  came    into  operation,  and  therefore 
required  a  35«.   stamp.     This  fact  being  proved, 
the  judge  at  the  trial  refused  to  admit  the  deed  in 
evidence,  and  the  Queen's  Bench  Division  held  that 
he  was  right,  and  that  Gatty  v.  Fry  was  distingnifih- 
able.     It  would  seem,  however,  that  if  one  decision 
was  right  the  other  must  be  wrong,  as  the  whole 
question  appears  to  turn  upon  whether  or  not  evi- 
dence was  admissible  to  prove  that  the  17th  section 
of  the  Stamp  Act,  1870,  had  not  been  complied  with. 
An  unstamped    instrument,  inadmissible   as    an 
agreement,  may  yet  be  admissible  to  prove  a  colla- 
teral or  independent  fact.     Thus,  a  cheque,  drawn 
beyond  the  legal  limits,  has  been  received  to  prove 
the  receipt  of  money  by  a  holder,  but  not  to  discharge 
the  banker  {q) ;  an  unstamped  receipt  to  show  that 
goods  were  sold  to  a  third  person,  and  not  to  the 
defendant  (/*) ;  an  unstamped  agreement  to  show  an 


(p)  L.  R.,  3  Q.  B.  D.  170 ;  47  L.  J.,  Q,  B.  147 ;  26  W.  B-  112, 

(q)  Blair  v.  Bromley^  11  Jur.  617. 
(r)  MilUr  v.  Bent,  10  Q,  B.  846. 
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illegal  consideration  for  a  debt  («) ;  but  it  oannot  be 
presented  to  a  jnry  as  evidence  of  any  part  of  the 
substantial  claim  of  a  party  (t).  It  may  be  handed 
to  a  witness  to  refresh  his  memory;  and  if  it  re- 
quires a  stamp  for  some  purposes  but  not  for  others, 
it  will  be  strictly  admissible  for  such  latter  purposes. 
Where  a  document  is  void  as  a  receipt  for  want  of  a 
stamp,  it  may  be  made  evidence  of  an  account  stated, 
or  other  outstanding  accounts  (z^).  An  unstamped 
and  unregistered  assignment  of  a  debtor's  whole  pro- 
perty may  be  given  in  evidence  as  an  act  of  bank- 
ruptcy, although  until  stamped  it  cannot  be  received 
for  the  purpose  of  giving  it  effect  or  supporting  any 
claim  under  it  (:r).  A  lOs,  deed  stamp  on  a  mort- 
gage is,  however,  insufficient  to  render  it  admissible 
as  a  deed  for  the  purpose  of  showing  that  it  passed 
the  legal  estate  in  the  mortgaged  property  {y) :  and  a 
promissory  note  insufficiently  stamped  with  a  penny 
receipt  stamp  cannot  be  given  in  evidence  to  prove 
the  receipt  of  the  money  for  which  it  is  given  (s). 

Where  an  instrument  is  inadmissible  by  reason  of 
the  stamp  laws  it  is  allowable  to  resort  to  other 
admiadble  evidence.  Thus,  when  a  promiasoiy  note 
is  defectively  stamped,  a  holder  may  give  evidence 
of  the  original  consideration ;  as  by  showing  on  a 
count  for  money  lent  that  the  defendant  has  acknow- 

(s)  Coppoek  y.  Sower,  4  M.  &  W.  361. 
(/)  Jardine  ▼.  Fayne,  1  B.  &  Ad.  670. 
(u)  Matheson  y.  It(u$,  2  H.  L.  Gas.  301. 
(x)  Ex  parte  Squire,  L.  R.,  4  Ch.  47;  17  W.  R.  40. 
(V)  TFhiting  to  Loomes,  L.  R.,  17  Ch.  D.  10 ;  60  L.  J.,  Ch.  463 ; 
29  W.  R.  436. 

(z)  Aehling  y.  Boon,  L.  R.  (1891),  1  Ch.  568. 
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lodged  the  debt  for  which  the  note  was  giy«i  (s) ;  and 
when  a  receipt  is  nnistamped,  payment  maybe  proved 
by  oral  evidence  (a). 


APPROPRIATED  STAMPS. 

The  10th  section  of  the  Stamp  Act,  1891,  pro- 
vides : — "  (1.)  A  stamp  which  by  any  word  or  words 
on  the  face  of  it  is  appropriated  to  any  particular  de- 
scription of  instrument  is  not  to  be  used,  or,  if  used, 
is  not  to  be  available,  for  an  instrument  of  any  other 
description.  (2.)  An  instrument  falling  under  the 
particular  description  to  which  any  stamp  is  so  appro- 
priated as  aforesaid  is  not  to  be  deemed  duly  stamped, 
unless  it  is  stamped  with  the  stamp  so  appropriated.'' 


ALTERATION  OF   A  STAMPED  DOCUMENT. 

A  material  alteration  in  a  writing  requiring  a 
stamp,  after  it  has  been  made  or  executed,  avoids 
the  stamp,  and  renders  a  fresh  stamp  necessary;  bat 
it  is  otherwise  if  the  alteration  is  immaterial,  or 
according  to  the  original  intent  of  the  parties  (i). 
Thus,  when  the  defect  is  unintentional,  and  the 
alteration  makes  the  writing  merely  what  it  was  in- 
tended originally  to  have  been,  it  will  not  require  to 
be  restamped  (c).     Where  a  promissory  note  was 

(«)  Farr  v.  Friee,  1  East,  66. 

(a)  Bambert  t.  Cohm,  4  Esp.  213. 

\b)  Matter  y.  MiUefy  1  Smith,  L.  C.  796. 

\e)  CoU  y.  Parkin,  12  East,  471. 
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made  originallj  payable  to  the  plaintiff,  who  com- 
plained  that  it  ought  to  have  been  payable  to  order, 
it  was  held  that,  as  between  the  parties  to  the  note, 
the  interlineation  of  the  words,  "  or  to  order,"  did 
not  render  a  new  stamp  necessary  (d).  So,  when  a 
bill  is  altered  by  the  consent  of  parties  before  the 
note  has  issued,  it  will  not  require  to  be  restamped ; 
but  when  the  bill  has  been  issued,  and  the  alteratioUr 
is  material  and  varies  the  essential  character  of  the 
writing,  so  as  to  amount  to  a  new  contract,  a  new 
stamp  will  be  required,  notwithstanding  the  consent 
of  the  parties  to  the  alteration  (e). 


TIME  OF  OBJECTING  TO  THE  WANT  OF  STAMP. 

Where  an  objection  is  raised  to  an  instrument  for 
want  of  a  stamp,  the  objection  should  be  taken  as 
soon  as  the  instrument  is  tendered,  and  before  it  is 
received  in  evidence.  If  the  instrument  is  received, 
and  read  without  objection,  it  cannot  afterwards  be 
objected  to  for  want  of  a  stamp  (/).  It  is  doubtful 
whether  a  judge  has  not  at  least  a  discretionary 
power  to  reject  a  document  which,  after  being  put 
in,  subsequently  appears  to  be  unstamped,  or  insuf- 
ficiently stamped  {g).    Where  a  judge  rules  that  a 


(d)  Byron  v.  Thompson,  1  A.  &  E.  31. 

(e)  Bowman  v.  Nicholl,  6  T.  R.  637. 

(/)  Bobinson  v.  Lord  Vernon,  7  C.  B.,  N.  S.  235. 
(g)  Field  Y,  Wood,  7  A.  &  E.  114. 

P.  U  U 
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docmnent  is  inadmiBSible  on  aooount  of  the  insoffi- 
oienqy  of  the  stamp  his  decisLon  is  open  to  ieyiew(A) ; 
but  by  Order  39,  rule  8,  of  the  E.  S.  C.  1883,  it  is 
provided  that  **  a  new  trial  shall  not  be  granted  by 
reason  of  the  ruling  of  any  judge  that  the  stamp  on 
any  document  is  sufficient,  or  that  the  document  does 
not  require  a  stamp." 

(A)  SM4trpU8  T.  Biekard,  2  H.  &  N.  57. 
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CHAPTER  X. 

AFFIDAVITS — ^NBW  TRIALS — APPEALS — PERPETUATING 

TESTIMONY. 

Thb  1st  rule  of  Order  68  pf  the  R.  S.  0.  1883,  pro- 
-videe,  that,  "  subjeot  to  the  proyisions  of  this  order, 
nothing  in  these  roles,  save  as  expressly  provided, 
shall  affect  the  procedure  or  practice  in  any  of  the 
folloTTing  causes  or  matters: — criminal  proceedings; 
proceedings  on  the  crown  side  of  the  Queen's  Bench 
Division;  proceedings  on  the  revenue  side  of  the 
Queen's  Bench  Division ;  proceedings  for  divorce  or 
other  matrimonial  causes."  Rule  2  of  the  same 
order  provides  that  several  orders  specified  in  such 
rule,  including  Order  38,  shall,  as  far  as  applicable, 
apply  to  all  civil  proceedings  on  the  crown  side  and 
revenue  side  of  the  Queen's  Bench  Division.  The 
20th  section  of  the  Judicature  Act,  1876  (a),  provides, 
that  ^^  nothing  in  this  act  or  in  the  first  schedule 
hereto,  or  in  any  rules  of  Court  to  be  made  under 
this  act,  save  as  far  as  relates  to  the  power  of  the 
court  for  special  reasons  to  allow  depositions  or 
affidavits  to  be  read,  shall  affect  the  mode  of  giving 
evidence  by  the  oral  examination  of  witnesses. in 


(a)  38  &  39  Vict.  o.  77. 

iju2 
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trials  by  jury,  or  the  roles  of  evidenoe,  or  the  law 
relating  to  jurymen  or  juries."  Although  the  piin- 
oiples  of  evidenoe  are  not  altered  by  the  act,  never- 
theless that  considerable  alteration  has  been  intro- 
duced into  procedure,  so  far  as  it  affects  the  mode  of 
giving  evidence  in  various  cases,  will  be  apparent 
from  the  allusions  to  and  quotations  from  the  Bules 
made  in  other  portions  of  this  work. 

By  the  1st  rule  of  Order  37  (A),  discretionary 
powers  are  vested  in  the  court,  (1)  to  order  any 
particular  fact  or  facts  to  be  proved  by  affidavits; 
(2)  to  allow  the  affidavit  of  any  witness  to  be  read 
at  a  hearing  or  trial  on  such  conditions  as  it  may 
think  reasonable,  with  this  proviso,  that  when  tlie 
opposite  parte  botid  fide  desires  to  cross-examine  a 
witness,  and  the  witness  can  be  produced,  such  wit- 
ness's evidence  shall  not  be  allowed  to  be  given  by 
affidavit.  The  first  of  these  powers,  whidsi  can  be 
exercised  by  the  court  even  against  the  wishes  of 
both  parties,  can  be  advantageously  employed  to  the 
manifest  saving  of  expense  in  proof  of  formal 
matters,  even  in  trials  by  jury.  The  second,  which, 
subject  to  the  proviso,  can  be  exercised  by  the  court 
at  the  instance  of  one  party,  but  against  the  wish  of 
the  other,  enables,  in  proper  cases,  the  evidence  of  an 
absent  witness  to  be  brought  before  the  court  with- 
out the  expensive  interposition  of  a  conunissioner  or 
examiner. 

Subject  to  these  powers,  and  to  the  rules  that  upon 


(b)  For  whioh  see  the  Appendix.' 


AFFIDAVITS,  NEW  TRIALS,  ETC.  661 

any  motion,  petition  or  summons  (c),  and  that  in  de- 
fault actions  in  rem,  and  on  references  in  admiralty 
actions  (rf),  evidence  may  be  given  by  aflBdavit,  and 
subject  to  any  statutory  rule  creating  an  exception  (e), 
every  witness,  at  the  trial  of  any  action  or  at  any 
assessment  of  damages,  must  be  examined  vivd  voce 
and  in  open  court ;  although  if  the  solicitors  of  all 
parties  to  an  action  agree,  the  evidence  therein  may  be 
taken  by  affidavit.  That  such  an  agreement  ought 
to  be  entered  into  in  the  majority  of  actions  for 
partition  and  the  like,  as  well  as  in  all  actions  where 
the  object  of  aU  the  parties  is  to  obtain  a  judicial 
dedsion  upon  facts  as  to  which  there  is  little  if 
any  dispute,  is  tolerably  certain ;  but  in  all  actions 
where  the  parties  are  at  arms'  length,  it  obviously 
is  theoretically  right  that  the  witnesses  should  be 
examined  vivd  voce  and  in  open  court.  That  affidavit 
evidence  has  its  merits  as  well  as  demerits  may  be 
conceded,  but  the  latter  certainly  outweigh  the 
former.  The  two  chief  defects  in  affidavit  evidence 
are,  that  the  court  has  no  opportunity  of  observing 
the  demeanour  of  the  witness  while  under  examina- 
tion, and  that  the  version  given  of  the  story  is  too 
often  that  of  the  lawyer  who  prepares  the  affidavit 
rather  than  that  of  the  deponent.  The  agreement 
to  t€ike  the  evidence  by  affidavit  must  be  a  formal 


{e)  Bole  1  of  Order  38. 
(<Q  Rule  2  of  Order  37. 

(e)  E.g,j  the  Bankers'  Books  Evidence  Act,  1879,  for  wMoh 
Tide  supra,  p.  149. 
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one,  and  cannot  be  gathered  from  oorrespondenoe(/). 
If  one  of  the  parties  to  the  agreement  finds  himself 
afterwards  nnable  to  procure  affidayits  by  reason  of 
the  reluctanoe  of  his  witnesses  to  make  them,  or  from 
any  other  good  oause,  he  must  take  out  a  summons 
to  be  relieved  from  the  agreement,  and  the  oourt  oan 
make  an  order  that  the  reluctant  witnesses  be  exa- 
mined at  the  trial,  or  at  the  option  of  the  other  party 
discharge  the  agreement,  and  direct  all  the  eyidenoe 
to  be  taken  fdf?d  voce  (g).     In  one  case  where  the 
agreement  was  that  the  evidence  should  be  taken  by 
affidavit,  but  the  word  '^only"  was  not  used,  the 
plaintiffs  gave  notice  to  cross-examine  some  of  the 
deponents,  and  failed  to  cross-examine  one  of  them, 
the  defendant's  coimsel  claimed  and  was  allowed  to 
examine  such  deponent  vivd  wce{h).     Where  the 
opposite  party  is  entitled  to  cross-examine  a  witness 
his  affidavit  cannot  be  used  for  any  purpose  it  thd 
cross-examining  party  objects  (t).    An  affidavit  onoe 
filed  cannot  be  withdrawn  for  the  purpose  of  pre- 
venting the  deponent's  cross-examination  (k).    Even 
where  the  parties  have  agreed  that  the  evidence  shall 

(/)  New  JTeaiminaier  Brewery  Co.  v.  Mohiu^^  L/B.,  1  Ol  D. 
278 ;  24  W.  R.  899. 

(^)  Warner  v.  Mosees,  L.  R.,  16  Ch.  D.  100;  60  L.  J.,  Ch.  28; 
29  W.  R.  201. 

(A)  Oloteop  V.  Seeton  local  Board,  26  W.  R.  433 ;  47  L.  J.,  Cfc. 
636. 

(i)  Blaekhum  Guardians  v.  Brooke,  L.  R,,  7  Ch.  D.  68 ;  47  L,  J., 
Oh.  166 ;  26  W.  R.  67. 

(*)  £x  parte  Young,  L.  R.,  21  Ch.  D.  642;  61  L.  J.,  (3l  940; 
31 W.  R.  173. 
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be  taken  by  affidavit,  the  oourt  can,  if  it  thinks  it 
necessary  for  the  purposes  of  justice,  decide  that  the 
evidence  shall  be  taken  vivd  voce  (/). 

As  to  affidavits  in  the  county  courts,  see  the  County 
Court  Bules  in  the  Appendix. 


NEW  TRIALS  AND  APPEALS. 

It  is  open  to  a  defeated  party  (1)  to  appeal  in  all 
cases ;  (2 J  to  move  for  a  new  trial,  or  to  set  aside  the 
verdict,  finding,  or  judgment  (m). 

It  is,  however,  provided  by  the  rules  (n),  that  "a 
new  trial  shall  not  be  granted  on  the  ground  of  mis- 
direction or  of  the  improper  admission  or  rejection 
of  evidence,  or  because  the  verdict  of  the  jury  was 
not  taken  upon  a  question  which  the  judge  at  the 
trial  was  not  asked  to  leave  to  them,  unless  in  the 
opinion  of  the  court  to  which  the  application  is  made 
some  substantial  wrong  or  miscarriage  has  been 
thereby  occasioned  in  the  trial ;  and  if  it  appear  to 
such  court  that  such  wrong  or  miscarriage  afEects 
part  only  of  the  matter  in  controversy,  or  some  or 
one  only  of  the  parties,  the  court  may  give  final 
judgment  as  to  part  thereof,  or  some  or  one  only  of 
the  parties,  and  direct  a  new  trial  as  to  the  other 
part  only,  or  as  to  the  other  party  or  parties."  When 


(0  Zovell  V.  TFailis,  63  L.  J.,  Ch.  494. 
(m)  Order  39,  r.  1. 
(»)  Ibid.  r.  6. 
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illegal  evidence  is  left  to  the  juiy  their  verdict  is 
vitiated  both  in  oivil  and  criminal  cases  (m). 

Where  an  appeal  is  preferred,  it  is  provided  by 
the  E.  S.  C.  1883  (»),  that  "  the  Court  of  Appeal 
shall  have  all  the  povrers  and  duties  as  to  amendment 
and  otherwise  of  the  High  Court,  together  with  full 
discretionary  power  to  receive  further  evidence  upon 
questions  of  fact,  such  evidence  to  be  either  by  oral 
examination  in  court,  by  affidavit,  or  by  depositian 
taken  before  an  examiner  or  commissioner.  Such 
further  evidence  may  be  given  vrithout  special  leave 
upon  interlocutory  applications,  or  in  any  case  as  to 
matters  which  have  occurred  after  the  date  of  the 
decision  from  which  the  appeal  is  brought.  Upon 
appeals  from  a  judgment  after  trial  or  hearing  of 
any  cause  or  matter  upon  the  merits,  such  further 
evidence  (save  as  to  matters  subsequent  as  aforesaid) 
shall  be  admitted  on  special  grounds  only,  and  not 
vnthout  special  leave  of  the  court."  On  this  subject 
Jessel,  M.B.,  in  delivering  judgment  in  the  Court  of 
Appeal  in  Sanders  v.  Sanders  (0),  said,  *^  The  appel- 
lant has  applied  for  leave  to  adduce  fresh  evidence, 
but  I  am  of  opinion  that  it  ought  not  to  be  granted. 
The  application  is  for  an  indulgence.  He  might 
have  adduced  the  evidence  in  the  court  below.  That 
he  might  have  shaped  his  case  better  in  the  court 
below  is  no  ground  for  leave  to  adduce  fresh  evidence 
before  the  Court  of  Appeal.    As  it  has  often  been 


(m)  Gf.  jB.  y.  Gibson,  L.  B.,  18  Q.  B.  D.  637. 

(fi)  Order  58,  r.  4. 

(0)  L.  £.,  14  Ch.  B.  381 ;  61  L.  J.,  Ch.  276 ;  30  W.  K.  280. 
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said,  nothing  is  more  dangerous  than  to  allow  fresh 
oral  evidenoe  to  be  introduced  after  a  case  has  been 
dificussed  in  court.  The  exact  point  on  which  evi- 
denoe  is  wanted  haying  thus  been  discovered,  to 
allow  fresh  evidence  to  be  introduced  at  that  stage 
would  offer  a  strong  temptation  to  perjury."  As  a 
general  rule,  the  Court  of  Appeal  will  not  give  leave 
to  adduce  any  fresh  evidence  on  an  appeal  which  the 
party  applying  for  leave  might,  if  he  had  thought 
fit,  and  could,  if  he  had  used  due  diligence,  have 
adduced  in  the  court  below  (p). 

The  R.  8.  0.  1883,  also  provide  (q)  that  "  when 
any  question  of  fact  is  involved  in  an  appeal,  the 
evidence  taken  in  the  court  below  bearing  on  such 
question  shall,  subject  to  any  special  order,  be 
brought  before  the  Court  of  Appeal  as  follows: — 
(a)  As  to  any  evidence  taken  by  affidavit,  by  the 
production  of  printed  copies  of  such  of  the  affidavits 
as  have  been  printed,  and  office  copies  of  such  of 
them  as  have  not  been  printed;  (b)  as  to  any  evi- 
denoe given  orally,  by  the  production  of  a  copy  of 
the  judge's  notes,  or  such  other  materials  as  the 
oourt  may  deem  expedient" (r). 

It  is  also  provided,  that  ^'  where  evidence  has  not 
been  printed  in  the  court  below,  the  court  below  or 
a  judge  there,  or  the  Court  of  Appeal  or  a  judge 
thereof,  may  order  the  whole  or  any  part  thereof  to 
be  printed  for  the  purpose  of  the  appeal.    Any  party 


(p)  Evam  y.  Benzmy  L.  R.,  37  Ch.  Diy.  345 ;  68  L.  T.  700. 
Ig)  Older  58,  r.  11. 
(r)  Ibid.  r.  12. 
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printing  eyidenoe  for  the  purpose  of  an  appeal  with- 
out suoh  order  shall  bear  the  oosts  thereof,  unless  the 
Court  of  Appeal  or  a  judge  thereof  shall  otherwise 
order"  («). 

Finally,  it  is  provided,  that,  "  if,  upon  the  hearing 
of  an  appeal,  a  question  arise  as  to  the  ruling  or 
direction  of  the  judge  to  a  jury  or  assessors,  the 
oourt  shall  haye  regard  to  verified  notes  or  other  eri- 
denee,  and  to  such  other  materials  as  the  oourt  may 
deem  expedient"  («). 


PERPETUATING  TESTIMOinf. 

Where  there  was  a  danger  that  testimony  might 
he  lost  before  the  question  to  which  it  related  oonld 
be  made  the  subject  of  judicial  investigation,  the 
Court  of  Chancery,  following  the  practice  of  the 
civil  law,  lent  its  aid  to  preserve  and  perpetuate  sudi 
testimony.  A  biU  was  filed,  stating  the  matter  re- 
specting which  the  plaintiff  desired  to  take  evidence, 
and  showing  that  he  had  an  interest  in  the  matter 
which  could  not  be  barred  by  the  defendant,  that  the 
defendant  claimed  an  interest  adverse  to  the  plaintiff 
in  the  matter,  and  that  the  matter  could  not  be  made 
the  subject  of  present  judicial  investigation  (t).  An 
affidavit  of  the  circumstances  by  which  the  evidence 
desired  to  be  preserved  was  in  danger  of  being  lost 


(«}  Order  58,  r.  18. 

(t)  Earl  Spmeer  t.  Feek,  L.  B.,  3  Eq.  415 ;  15  W.  B.  478. 
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iBras  filed  wiih  the  bill.  The  plaintiff  could  only 
require  an  answer  from  the  defendant  as  to  the  f aots 
and  Giroumstanoes  alleged  by  the  bill  as  entitling 
him  to  examine  the  witnesses  {u) ;  and  the  bill  oonld 
not  be  set  down  for  hearing.  The  witnesses  were 
examined  before  an  examiner,  according  to  the  pro- 
visions of  sections  31,  32  and  33  of  15  &  16  Yict. 
o.  86,  and  by  the  defendant  as  well  as  by  the  plain- 
tiff (x).  An  order  might  be  obtained  to  use  the 
depositions  so  taken,  either  after  the  death  of  the 
TTitness  (t/),  or  in  case  he  were  too  infirm  (s),  or  could 
not  be  compelled  to  attend  (2).  A  case  for  the  per- 
petuation of  testimony  is  not  confined  to  aged  and 
infirm  witnesses,  or  to  a  single  witness  who  can  alone 
speak  to  the  matter;  but  Lord  Eomilly  said  (a), 
**  You  may  examine  everybody,  and  all  the  evidence 
IB  sealed  up  and  only  brought  out  when  occasion  re- 
quires it,  and  if  the  witnesses  are  alive  it  cannot  be 
used,  and  the  evidence  must  be  taken  all  over  again." 

Actions  to  perpetuate  testimony  are  now  governed 
by  Order  37,  rr.  35—38,  of  the  E.  8.  0. 1883.  They 
are  as  follows : — 

**  35.  Any  person  who  would,  under  the  circum- 
stances alleged  by  him  to  exist,  become  entitled, 
upon  the  happening  of  any  future  event,  to  any 
honour,  title,  dignity  or  office,  or  to  any  estate  or 
interest  in  any  property,  real  or  personal,  the  right 

lu)  EUiee  y.  BoupeUy  32  Beav.  308. 

{x)  Earl  of  Abergavenny  y.  FoweU,  I  Meriyale,  434. 

(y)  BamadaU  y.  Low,  2  R.  &  M.  142. 

(s)  Biddulph  y.  Lord  Camoysy  20  Beay.  402. 

{a)  £arl  Spencer  y.  Feek,  L.  B.,  3  Eq.  415 ;  15  W.  B.  478. 
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or  daiin  to  whioh  oaxuiot  by  him  be  brouglit  to  trial 
before  the  happening  of  saoh  event,  may  oommenoe 
an  action  to  perpetuate  any  testimony  whioh  may  be 
material  for  establishing  such  right  or  daim. 

^'  36.  In  aU  actions  to  perpetuate  testimony  touch- 
ing any  honour,  tide,  dignity  or  office,  or  any  other 
matter  or  thing  in  which  the  crown  may  have  any 
estate  or  interest,  the  Attorney-General  may  be  made 
a  defendant;  and  in  all  proceedings  in  whidi  the 
depositions  taken  in  any  such  action  in  which  the 
Attorney-General  was  so  made  a  defendant  may  be 
offered  in  evidence,  such  depositions  shall  be  admis- 
sible, notwithstanding  any  objection  to  such  depod- 
tions  upon  the  ground  that  the  crown  was  not  a 
party  to  the  action  in  which  such  depositions  were 
taken. 

'^  37.  Witnesses  shall  not  be  examined  to  perpetuate 
testimony  unless  an  action  has  been  commenced  for 
the  purpose. 

'^38.  No  action  to  perpetuate  the  testimony  of 
witnesses  shall  be  set  down  for  trial." 

The  practice  under  these  rules  will  be,  it  is  assumed, 
tius — ^the  plaintiff  having  commenced  his  action  in 
the  ordinary  way,  and  having  in  his  statement  of 
daim  set  out  the  facts  which  entitie  him  to  com- 
mence the  action  under  Bule  35,  and  the  pleadings 
having  been  closed  or  the  defendant  having  made 
default  in  delivering  a  defence  (c),  an  order  (rf)  will 

(c)  Marquess  of  Bute  y.  James,  L.  R.,  83  Ch.  D.  157  ;  55  L.  J., 
Ch.  668 ;  65  L.  T.  133  ;  34  W.  R.  754. 

(d)  As  to  the  form  of  the  order,  see  Burton  y.  North  StsftMun 
BaUway,  35  W.  R.  536. 
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be  made  for  the  examination  of  the  witnesses  before 
an  examiner  of  the  court,  and  the  depositions  will  be 
filed  in  the  ordinary  way.  These  depositions  will 
not  be  sealed  up,  as  was  the  former  practice,  but 
oopies  will  be  obtainable  in  the  ordinary  way  as  soon 
as  they  are  filed;  and  they  will  be  admissible  in 
eyidence  in  any  subsequent  action  against  the  parties 
to  the  original  action  or  their  privies  if  the  attend- 
ance of  the  witnesses  themselves  cannot  be  procured. 
A  defendant  can,  as  stated  above,  examine  witnesses 
in  an  action  to  perpetuate  testimony,  as  well  as  the 
plaintiff. 
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DOCUMENTAET  EVTDENOE  ACT. 

8  &  9  ViOT.  0.  113. 

uin  Act  to  facilitate  the  Admission  in  Evidence  of  cer* 
tain  Official  and  other  Documents. 

[8th  August,  1845.] 

L  Whereas  it  is  provided  by  many  statutes  that 
TariouB  certificates,  omcial  and  public  documents,  docu- 
ments and  proceedings  of  corporations  and  of  joint- 
stock  and  other  companies,  and  certified  copies  of  docu- 
ments, bye-laws,  entries  in  registers  and  other  books, 
shall  be  receivable  in  evidence  of  certain  particulars  in 
courts  of  justice,  provided  they  be  respectively  authenti- 
cated in  the  manner  prescribed  by  such  statutes :  and 
whereas  the  beneficial  effect  of  these  provisions  has  been 
found  by  experience  to  be  greatly  diminished  by  the 
difficulty  of  proving  that  the  said  documents  are  genuine ; 
and  it  is  expedient  to  facilitate  the  admission  in  evidence 
of  such  and  the  like  documents :  be  it  therefore  enacted 
by  the  Queen's  most  excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  lords  spiritual  and  temporal 
'  and  commons  in  this  present  parliament  assembled,  and 
by  the  authority  of  the  same,  that  whenever  by  any  act 
now  in  force  or  hereafter  to  be  in  force  any  certificate, 
official  or  public  document,  or  document  or  proceeding 
of  any  corporation  or  joint-stock  or  other  company,  or 
any  certified  copy  of  any  document,  bye-law,  entry  in 
any  register  or  otiber  book,  or  of  any  other  proceeding, 
shall  be  receivable  in  evidence  of  any  particular  in  any 
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court  of  jnfltieey  or  before  any  legal  tribnnal,  or  either 
house  of  parliament,  or  any  committee  of  either  house, 
or  in  any  judicial  proceeding,  the  same  shall  respectiTely 
be  admitted  in  evidence,  provided  they  respectively 
pnrport  to  be  sealed  or  impressed  with  a  stamp,  or 
sealed  and  signed,  or  signed  alone,  as  required,  or  im- 
pressed with  a  stamp  and  signed,  as  directed  by  the 
respective  acts  made  or  to  be  hereafter  made,  without 
any  proof  of  the  seal  or  stamp,  where  a  seal  or  stamp 
is  necessary,  or  of  the  signature,  or  of  the  official 
character  of  the  person  appearing  to  have  signed  the 
same,  and  without  any  further  proof  thereof  in  eveiy 
case  in  which  the  original  record  could  have  be^ 
received  in  evidence. 

n.  And  be  it  enacted,  that  aU  courts,  judges,  justices, 
masters  in  Ghanceiy,  masters  of  courts,  commissiouen 
judicially  acting,  and  other  judicial  officers,  shall  hence- 
forth take  judicial  notice  of  the  signature  of  any  of  the 
equity  or  common  law  judges  of  the  superior  courts  at 
Westminster,  provided  such  signature  oe  attached  or 
appended  to  any  decree,  order,  certificate,  or  other  judicial 
or  official  document. 

m.  And  be  it  enacted,  that  all  copies  of  private  and 
local  and  personal  acts  of  parliament  not  public  acta, 
if  purported  to  be  printed  by  the  Queen's  printers,  and 
all  copies  of  the  journals  of  either  house  of  parliament, 
and  of  royal  proclamations,  purporting  to  be  printod  by 
the  printers  to  the  Grown  or  by  the  printers  to  either 
house  of  parliament,  or  by  any  or  either  of  them,  shall 
be  admitted  as  evidence  thereof  by  all  courts,  judges, 
justices,  and  others  without  any  proof  being  g^ven  that 
such  copies  were  so  printed. 

IV.  Provided  always,  and  be  it  enacted,  that  if  any 
person  shall  forge  the  seal,  stamp,  or  signature  of  any 
such  certificate,  official  or  public  document,  or  document 
or  proceeding  of  any  corporation  or  joint-stock  or  other 
company,  or  of  any  certified  copy  of  any  document, 
bye-law,  entry  in  any  register  or  other  book,  or  other 
proceeding  as  aforesaid,  or  shall  tender  in  evidence 
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any    sncli  certificate,   official  or   public  document,   or 
document  or  'proceeding  of  any  corporation  or  joint- 
stock  or  other  company,  or  any  certified  copy  of  any  docu- 
ment, bye-law,  entry  in  any  register  or  other  book,  or  of 
any  other  proceeding,  with  a  false  or  counterfeit  seal, 
stamp  or  signature  thereto,  knowing  the  same  to  be  false 
or  counterfeit,  whether  such  seal,  stcunp,  or  signature  be 
tliose  of  or  relating  to  any  corporation  or  company  al- 
ready established,  or  to  any  corporation  or  company  to- 
be  liereafter  established,  or  if  any  person  shall  forge  the 
signature  of  any  such  judge  as  aforesaid  to  any  order, 
decree,  certificate,  or  other  judicial  or  official  document, 
or  shall  tender  in  evidence  any  order,  decree,  certificate, 
or  other  judicial  or  official  document  with  a  false  or 
counterfeit  signature  of  any  such  judge  as  aforesaid 
thereto,  knowing  the  same  to  be  false  or  counterfeit,  or  if 
any  person  shall  print  any  copy  of  any  private  act  or  of 
the  journals  of  either  house  of  parliament,  which  copy 
shall  falsely  purport  to  have  been  printed  by  the  printers 
to  the  Crown,  or  by  the  printers  to  either  house  of  par- 
liament, or  by  any  or  either  of  them,  or  if  any  person 
shall  tender  in  evidence  any  such  copy,  knowing  that  the 
same  was  not  printed  by  the  person  or  persons  by  whom 
it  BO  purports  to  have  been  printed,  every  such  person 
shall  oe  guilty  of  felony,  and  shall  upon  conviction  be 
liable  to  transportation  for  seven  years,  or  to  imprison- 
ment for  any  term  not  more  than  three  nor  less  than  one 
year,  with  hard  labour:  provided  also,  that  whenever  any 
such  document  as  before  mentioned  shall  have  been  re- 
ceived in  evidence  by  virtue  of  this  act,  the  court,  judge, 
commissioner,  or  other  person  officiating  judicially,  who 
shall  have  admitted  the  same,  shall,  on  the  request  of  any 
party  against  whom  the  same  is  so  received,  be  autho- 
rized, at  its  or  at  his  own  discretion,  to  direct  that  the 
same  shall  be  impounded,  and  be  kept  in  the  custody  of 
some  officer  of  the  court  or  other  proper  person,  until 
further  order  touching  the  same  shall  be  given,  either  by 
such  court,  or  the  court  to  which  such  master  or  other 
officer  belonged,  or  by  the  persons  or  person  who  con- 
stituted such  court,  or  by  some  one  of  the  equity  or 
common  law  judges  of  the  superior  courts  at  West- 
minster on  application  being  made  for  that  purpose. 

P.  XX 
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THE  DOCUMENTAEY  EVIDENCE  ACT, 

1868. 

31  &  32  Vict,  a  37,  ss.  2,  3  aot  6. 

2.  Primd  facie  eyidence  of  any  pTodamation,  order  or 
regulation  issued  before  or  after  the  passing  of  this  act 
by  her  Majesty  or  by  the  Priyy  Council,  also  of  any 
proclamation,  order  or  regulation  issued  before  or  after 
the  passing  of  this  act  by  or  under  the  authority  of  any 
such  department  of  the  Qoyemment  or  officer  as  is  men- 
tioned in  the  first  column  of  the  schedule  hereto,  may  be 
given  in  all  courts  of  justice  and  in  all  legal  proceedings 
whatsoever  in  all  or  any  of  the  modes  hereinafter  men- 
tioned, that  is  to  say : 

(1.)  By  the  production  of  a  copy  of  the  Gazette  pur- 
porting to  contain  such  proclamation,  order,  or 
regulation. 
(2.)  By  the  production  of  a  copy  of  sudi  proclamation, 
order  or  reg^ulation  purporting  to  be  piinted  by 
the  Gk)vemment  printer,  or,  where  the  questian 
arises  in  a  court  in  any  British  colony  or  pos- 
session, of  a  copy  purporting  to  be  printed 
imder  the  authority  of  die  legislature  of  such 
British  colony  or  possession. 
(3.)  By  the  production,  in  the  case  of  any  proclamation, 
order  or  regulation  issued  by  her  Majesty  or 
the  Privy  Oaundl,  of  a  copy  or  extract  pur- 
porting to  be  certified  to  be  true  by  the  derk  of 
the  Privy  Council,  or  by  any  one  of  the  lords 
or  others  of  the  Privy  CouncU ;  and,  in  the  case 
of  any  proclamation,  order  or  regulation  issued 
by  or  under  the  authority  of  any  of  the  said 
departments  or  officers,  by  the  production  of  a 
oopy  or  extract  purporting  to  be  certified  to  be 
true  by  the  person  or  persons  specified  in  the 
second  column  of  the  said  schedule  in  connectioit 
with  such  department  or  officer. 
Any  oopy  or  extract  made  in  pursuance  of  this  act  may 
be  in  print  or  in  writing,  or  partly  in  print  and  partly  in 
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writing.  No  proof  shall  be  required  of  the  handwriting 
or  official  position  of  any  person  certifying,  in  pursuance 
of  this  act,  to  the  truth  of  any  copy  of  or  extract  from 
any  proclamation,  order  or  regulation. 

3.  Subject  to  any  law  that  may  be  from  time  to  time 
made  by  the  legislature  of  any  British  colony  or  posses- 
eioii  this  act  shall  be  in  force  in  every  such  colony  and 
poBsession. 

6.  The  provisions  of  this  act  shall  be  deemed  to  be  in 
addition  to,  and  not  in  derogation  of,  any  powers  of 
proving  documents  given  by  any  existing  statute  or 
existing  at  common  law. 


S0HEDUI«E. 


COLDMir  1. 

KcnM  of  Department  or  Officer, 

COLUMK  2. 

Names  of  Oerti/j/ing  Officers. 

TDie  OommiflBionen  of  the  Treasiiry. 

Any  Commisidoner,  Secretary  or  Assistant 
Secretary  of  the  Treasury. 

Hie  Commiaaioners  for  executing 
the  office  of  Lord  High  Admiral, 

Any  of  the  Commissioners  for  executing 
tne  office  of  Lord  High  Admiral,  or 
either  of  the  Secretaries  to  the  said 
Commissioners . 

Seoetaiiee  of  State. 

Any  Secretary  or  Under  Secretary  of  State. 

Committee  of  Friyy  Council  for 
Trade. 

Any  Member  of  the  Committee  of  Priry 
Council  for  Trade,  or  any  Secretary  or 
Assistant  Secretary  of  the  said  Com- 
mittee. 

Thib  Poor  Law  Board. 

Any  Commissioner  of  th«  Ponr  T^w 

Board,  or  any  Secretary  or  Assistant 
Secretary  of  mo  said  Board. 
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DOCTJMENTAET  EVIDENCE  ACT,  1882. 

45  &  46  Vict.  c.  9. 

An  Act  to  amend  the  Documentary  Evidence  Aetj  186S, 
and  other  Enactments  relating  to  the  Evidence  of  Docu- 
ments by  means  of  Copies  printed  by  the  GovemmctU 
Printers.  [19th  June,  1882.] 

Whereas  by  the  Docamentaiy  Evidence  Act,  1868,  and 
enactments  applying  that  act,  divers  prodamations, 
orders,  regulations,  roles,  and  other  documents  may  be 
proved  by  the  production  of  copies  thereof  purporting 
to  be  printed  by  the  government  printer,  and  the 
government  printer  is  thereby  defined  to  mean  and 
include  the  printer  to  her  Majesty : 

And  whereas  divers  other  enactments  provide  that 
copies  of  acts  of  parliament,  regulations,  warrants, 
circulars,  gazettes,  and  other  documents  shall  be  ad- 
missible in  evidence  if  purporting  to  be  printed  by  the 
government  printer,  or  the  Queen's  printer,  or  a  printer 
authorised  by  her  Majesty,  or  otherwise  under  the 
authority  of  her  Majesty : 

And  whereas  it  is  expedient  to  make  further  pro- 
vision respecting  the  printing  of  the  copies  aforesaid : 

Be  it  therefore  enacted  by  the  Queen's  most  exceUent 
Majesty,  by  and  with  the  advice  and  consent  of  the 
lords  spiritual  and  temporal,  and  commons,  in  tiiis 
present  Parliament  assembled,  and  by  the  authority  d 
the  same,  as  follows  : 

1.  This  act  may  be  cited  as  the  Documentaiy  Evi- 
dence Act,  1882. 

8.  Where  any  enactment,  whether  passed  before  or 
after  the  passing  of  this  act,  provides  that  a  copy  of 
any  act  of  parliament,  proclamation,  order,  regulation, 
rule,  warrant,  circular,  list,  gazette,  or  document  shall 
be  conclusive  evidence,  or  be  evidence,  or  have  any 
other  effect,  when  purporting  to  be  printed  by  the 
govemment  printer,  or  tbe  Queen's  printer,  or  a  printer 
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authorised  by  her  Majesty,  or  otherwise  under  her 
Majesty's  authority,  whatever  may  be  the  precise  ex- 
pression used,  sudb.  copy  shall  also  be  eonclusiye  evi- 
dence,  or  evidence,  or  have  the  said  effect  (as  the  case 
may  be)  if  it  purports  to  be  printed  under  the  superin- 
tendence or  authority  of  her  Majesty's  stationery  office. 

3.  If  any  person  prints  any  copy  of  any  act,  proclama- 
tion, order,  regulation,  royal  warrant,  circular,  list, 
c^azette,  or  document  which  falsely  purports  to  have 
been  printed  under  the  superintendence  or  authority  of 
her  Majesty's  stationery  office,  or  tenders  in  evidence 
any  copy  which  falsely  purports  to  have  been  printed 
as  aforesaid,  knowing  that  the  same  was  not  so  printed, 
he  shall  be  guilty  of  felony,  and  shall,  on  conviction, 
be  liable  to  penid  servitude  for  a  term  not  exceeding 
eeven  years,  or  to  be  imprisoned  for  a  term  not  exceed- 
ing two  years,  with  or  without  hard  labour. 

4.  The  Documentary  Evidence  Act,  1868,  as  amended 
by  this  Act,  shall  apply  to  proclamations,  orders,  and 
regulations  issued  by  the  Lord  Lieutenant  or  other 
chief  governor  or  governors  of  Ireland,  either  alone  or 
acting  with  the  advice  of  the  Privy  Council  in  Ireland, 
as  fully  as  it  applies  to  proclamations,  orders,  and  regu- 
lations issued  by  her  Majesty. 

In  the  same  act,  the  term  ''the  Privy  Coimcil*'  shall 
include  the  Privy  Coimcil  in  Ireland,  or  any  committee 
thereof. 

In  the  same  act,  and  in  this  act,  the  term  '*  the 
Cbvemment  Printer  "  shall  include  any  printer  to  her 
Majesty  in  Ireland  and  any  printer  printing  in  Ireland 
nnaer  the  superintendence  or  authority  of  her  Majesty's 
Stationeiy  Office. 
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COMMON  LAW  PEOCEDTJEE  ACT,  1854. 

17  &  18  Vict.  c.  125,  ss.  22—27. 

An  Act  for  the  further  Amendment  of  the  ProcetM^ 
Practice  and  Mode  of  Pleading  in  and  enlarging  the 
Jurisdiction  of  the  Superior  Courts  of  Common  Law 
at  Westminster,  and ^  the  Superior  Courts  of  Common 
Law  of  the  Counties  Palatine  of  Lancaster  and  Durham, 

[12th  August,  1854.] 

XXn.  A  party  producmg  a  witness  shall  not  be  al- 
lowed to  impeach  his  credit  by  general  evidence  of  bad 
character,  but  he  may,  in  case  the  witness  shall  in  the 
opinion  of  the  judge  prove  adverse,  contradict  him  by 
other  evidence,  or,  by  leave  of  the  judge,  prove  that  he 
has  made  at  other  times  a  statement  inconsistent  with 
his  present  testimony ;  but  before  such  last-mentioned 
proof  can  be  given,  the  circumstances  of  the  supposed 
statement,  sufficient  to  designate  the  particular  occasion, 
must  be  mentioned  to  the  witness,  and  he  must  be  asked 
whether  or  not  he  has  made  such  statement. 

XXm.  If  a  witness  upon  cross-examination  as  to  a 
former  statement  made  by  bim  relative  to  the  subject- 
matter  of  the  cause,  and  inconsistent  with  his  present 
testimony,  does  not  distinctly  admit  that  he  has  made 
such  statement,  proof  may  be  given  that  he  did  in  fact 
make  it ;  but  before  such  proof  can  be  given,  the  cir- 
cumstances of  the  supposed  statement,  sufficient  to  de- 
signate the  particular  occasion,  must  be  mentioned  to 
the  witness,  and  he  must  be  asked  whether  or  not  he 
has  made  such  statement. 

XXiy.  A  witness  may  be  cross-examined  as  to  pre- 
vious statements  made  by  him  in  writing,  or  reduced 
into  writing,  relative  to  the  subject-matter  of  the  cause 
without  such  writing  being  shown  to  him ;  but  if  it  is 
intended  to  contradict  such  witness  by  the  writing,  his 
attention  must,  before  such  contradictory  proof  can  be 
given,  be  called  to  those  parts  of  the  writing  which  are 
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to  be  used  for  the  purpose  of  so  contradicting  Hm :  pro- 
Tided  always,  that  it  shall  be  competent  for  the  judge, 
at  any  time  during  the  trial,  to  require  the  production  of 
the  writing  for  his  inspection,  and  he  may  thereupon 
make  such  use  of  it  for  the  purposes  of  the  trial  as  he 
shall  think  fit. 

XXV.  A  witness  in  any  cause  may  be  questioned 
as  to  whether  he  has  been  convicted  of  any  felony  or 
misdemeanor,  and,  upon  being  so  questioned,  if  he  either 
denies  the  fact,  or  refuses  to  answer,  it  shall  be  lawful 
for  the  opposite  party  to  prove  such  conviction,  and  a 
certificate  containing  the  substance  and  effect  only 
(omitting  the  formal  part)  of  the  indictment  and  con- 
viction for  such  offence,  purporting  to  be  signed  by  the 
clerk  of  the  court,  or  other  officer  having  the  custody  of 
the  records  of  the  court  where  the  offender  was  con- 
victed, or  by  the  deputy  of  such  clerk  or  officer  (for 
which  certificate  a  fee  of  five  shillings  and  no  more 
shall  be  demanded  or  taken),  shaU,  upon  proof  of  the 
identity  of  the  person,  be  sufficient  evidence  of  the  said 
conviction,  without  proof  of  the  signature  or  official 
character  of  the  person  appearing  to  have  signed  the 
same. 

XXVI.  It  shall  not  be  necessary  to  prove  by  the 
attesting  witness  any  instrument  to  the  validity  of  which, 
attestation  is  not  requisite ;  and  such  instrument  may  be 
proved  by  admission  or  otherwise,  as  if  there  had  been 
no  attesting  witness  thereto. 

XXVII.  Comparison  of  a  disputed  writing  with  any 
writing  proved  to  the  satisfaction  of  the  judge  to  be 
genuine  shall  be  permitted  to  be  made  by  witnesses ; 
and  such  writings,  and  the  evidence  of  witnesses  re- 
specting the  same,  may  be  submitted  to  the  court  and 
jury  as  evidence  of  the  genuineness,  or  otherwise,  of 
the  writing  in  dispute. 
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AN  ACT  TO  AMEND  THE  LAW  OF 

EVIDENCE. 

14  &  15  Vict.  c.  99. 

Whereas  it  is  expedient  to  amend  the  law  of  evidence 
in  divers  particulars:  Be  it  therefore  enacted  as  follows: 

1.  {Repealed.) 

2.  On  the  trial  of  any  issue  joined,  or  of  any  matter 
or  question,  or  on  any  inquiry  arising  in  any  suit,  action, 
or  other  proceeding  in  any  court  of  justice,  or  before  any 
person  having  by  law,  or  by  consent  of  parties,  autho- 
rity to  hear,  receive  and  examine  evidence,  the  parties 
thereto,  and  the  persons  in  whose  behalf  any  such  suit, 
action,  or  other  proceeding  may  be  brought  or  defended, 
shall,  except  as  hereinafter  excepted,  be  competent  and 
compellable  to  give  evidence,  either  vivd  voce  or  by 
deposition,  according  to  the  practice  of  the  court,  on 
behalf  of  either  or  any  of  the  parties  to  the  said  suit, 
action,  or  other  proceeding. 

3.  But  nothing  herein  contained  shall  render  any  per- 
son who  in  any  criminal  proceeding  is  charged  with  the 
commission  of  any  indictable  offence,  or  any  offence 
punishable  on  summary  conviction,  competent  or  com- 
pellable to  give  evidence  for  or  against  himself  or  her- 
self, or  shall  render  any  person  compellable  to  answer 
any  question  tending  to  criminate  himself  or  herself,  or 
shall  in  any  criminal  proceeding  render  any  husband 
competent  or  compellable  to  give  evidence  for  or  against 
his  wife,  or  any  wife  competent  or  compellable  to  give 
evidence  for  or  against  her  husband. 

6.  Nothing  herein  contained  shall  repeal  any  provi- 
sion contained  in  chapter  twenty-six  of  the  statute  passed 
in  the  session  of  parliament  holden  in  the  seventiL  year 
of  the  reign  of  Kiufi^  William  the  Fourth  and  the  first 
year  of  the  reign  of  ner  present  Majesly. 
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6.  Whenever  any  action  or  other  legal  proceeding 
shall  henceforth  be  pending  in  any  of  the  superior 
conrts  of  common  law  at  Westminster  or  DabHn,  or  the 
Court  of  Common  Pleas  for  the  county  palatine  of  Lan- 
caster, or  the  Court  of  Pleas  for  the  county  of  Durham, 
such  court  and  each  of  the  judges  thereof  may.  respec- 
tively, on  application  made  for  such  purpose  by  either 
of  the  litigants,  compel  the  opposite  parfy  to  allow  the 
party  making  the  application  to  inspect  all  documents 
in  the  custody  or  under  the  control  of  such  opposite 
party  relating  to  such  action  or  other  legal  proceeding, 
and,  if  necessary,  to  take  examined  copies  oi  the  same, 
or  to  procure  the  same  to  be  duly  stamped,  in  all  cases 
in  which  previous  to  the  passing  of  this  act  a  discovery 
might  have  been  obtained  by  filing  a  bill  or  by  any 
other  proceeding  in  a  court  of  equity  at  the  instance  of 
the  party  so  making  application  as  aforesaid  to  the  said 
court  or  judge. 

7.  All  proclamations,  treaties,  and  other  acts  of  state 
of  any  foreign  state  or  of  any  British  colony,  and  all 
Judgments,  decrees,  orders,  and  other  judicial  proceed- 
ings of  any  court  of  justices  in  any  foreign  state  or  in 
any  British  colony,  and  all  affidavits,  pleadings,  and  other 
legal  documents  filed  or  deposited  in  any  such  court, 
may  be  proved  in  any  court  of  justice,  or  before  any 
person  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence,  either  by  exa- 
mined copies  or  by  copies  authenticated  as  hereinafter 
mentioned;  that  is  to  say,  if  the  document  sought  to 
be  proved  be  a  proclamation,  treaty,  or  other  act  of 
state,  the  authenticated  copy  to  be  admissible  in  evi- 
dence must  purport  to  be  sealed  with  the  seal  of  the 
foreign  state  or  British  colony  to  which  the  original 
document  belongs;  and  if  the  document  sought  to  be 
proved  be  a  judgment,  decree,  order,  or  other  judicial 
proceeding  of  any  foreign  or  colonial  court,  or  an 
affidavit,  pleading,  or  other  legal  document  filed  or 
deposited  m  any  such  court,  the  authenticated  copy  to 
be  admissible  in  evidence  must  purport  either  to  be 
sealed  with  the  seal  of  the  foreign  or  colonial  court  to 
which  the  original  document  belongs,  or,  in  the  event 
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of  sucli  court  haTing  no  aeal,  to  be  signed  by  the  judge, 
or,  if  there  be  more  than  one  judge,  by  any  one  of  me 
judges  of  the  said  court,  and  such  judge  shall  attach  to 
his  signature  a  statement  in  writing  on  the  said  copy 
that  the  court  whereof  he  is  a  judge  has  no  seal ;  but  if 
any  of  the  aforesaid  authenticated  copies  shall  puipozt 
to  be  sealed  or  signed  as  hereinbefore  respectiyely 
directed,  the  same  shall  respectiyely  be  admitted  in 
evidence  in  every  case  in  which  the  orignal  documoDt 
could  have  been  received  in  evidence,  without  any  proof 
of  the  seal  where  a  seal  is  necessary,  or  of  the  signature, 
or  of  the  truth  of  the  statement  attached  thereto,  where 
such  signature  and  statement  are  necessary,  or  of  the 
judicial  character  of  the  person  appearing  to  have  made 
such  signature  and  statement. 

8.  Every  certificate  of  the  qualification  of  an  apothe- 
cary which  shall  purport  to  be  under  the  common  seal 
of  the  society  of  the  eirt  and  mystery  of  apothecaries  of 
the  city  of  Ix)ndon  shall  be  received  in  evidence  in  any 
court  of  justice,  and  before  any  person  having  by  law 
or  by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence,  without  any  proof  of  the  said  seal  or 
of  the  authenticity  of  the  said  certificate,  and  shall  be 
deemed  sufficient  proof  that  the  person  named  therein 
has  been,  from  the  date  of  the  said  certificate,  duly 
qualified  to  practise  as  an  apothecary  in  any  part  oi 
England  or  Wales. 

9.  Every  document  which  by  any  law  now  in  force 
or  hereafter  to  be  in  force  is  or  shall  be  admissible  in 
evidence  of  any  particiilar  in  any  court  of  justice  in 
England  or  Wales  without  proof  of  the  seal  or  stamp  or 
signature  authenticating  the  same,  or  of  the  judicial  or 
official  character  of  the  person  appearing  to  have  signed 
the  same,  shall  be  admitted  in  evidence  to  the  same 
extent  and  for  the  same  purposes  in  any  court  of 
justice  in  Ireland,  or  before  any  person  having  in 
Ireland  by  law  or  by  consent  of  parties  authority  to 
hear,  receive,  and  examine  evidence,  without  proof  of 
the  seal  or  stamp  or  signature  authenticating  the  same^ 
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or  of  the  judicial  or  official  cliaracter  of  tlie  person 
appearing  to  have  signed  the  same. 

10.  Every  document  which  by  any  law  now  in  force 
or  hereafter  to  be  in  force  is  or  shall  be  admissible  in 
evidence  of  any  particular  in  any  court  of  justice  in 
Ireland  without  proof  of  the  seal  or  stamp  or  signature 
authenticating  the  same,  or  of  the  judicial  or  official 
character  of  the  person  appearing  to  have  signed  the 
same  shall  be  admitted  in  evidence  to  the  same  extent 
and  for  the  same  purposes  in  any  court  of  justice  in 
England  or  Wales,  or  before  any  person  having  in 
England  or  Wales  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  with- 
out proof  of  the  seal  or  stamp  or  signature  authenti- 
cating the  same,  or  of  the  judicial  or  official  character 
of  the  person  appearing  to  have  signed  the  same. 

11.  Every  document  which  by  any  law  now  in  force 
or  hereafter  to  be  in  force  is  or  shall  be  admissible  in 
evidence  of  any  particular  in  any  court  of  justice  in 
England  or  Wales  or  Ireland  without  proof  of  the  seal 
or  stamp  or  signature  authenticating  the  same,  or  of 
the  judicial  or  official  character  of  the  person  appearing 
to  have  signed  the  same,  shall  be  admitted  in  evidence 
to  the  same  extent  and  for  the  same  purposes  in  any 
court  of  justice  of  any  of  the  British  colonies,  or  before 
any  person  having  in  any  of  such  colonies  by  law  or 
by  consent  of  parties  authority  to  hear,  receive,  and 
examine  evidence  without  proof  of  the  seal  or  stamp  or 
signature  authenticating  the  same,  or  of  the  judicial  or 
official  character  of  the  person  appearing  to  have  signed 
the  same. 

12.  {Repealed.) 

13.  And  whereas  it  is  expedient,  as  far  as  possible, 
to  reduce  the  expense  attendant  upon  the  proof  of 
eriminal  proceedings ;  be  it  enacted,  that  whenever  in 
any  proceeding  whatever  it  may  be  necessary  to  prove 
the  trial  and  conviction  or  acquittal  of  any  person 
charged  with  any  indictable  oftence,  it  shall  not  be 
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necessary  to  produce  ike  record  of  the  conyiction  or 
acquittal  of  such  person,  or  a  copy  thereof,  but  it  shall 
be  sufficient  that  it  be  certified  or  purport  to  be  certified 
under  the  hand  of  the  clerk  of  the  court  or  other  officer 
having  the  custody  of  the  records  of  the  court  where 
such  conviction  or  acquittal  took  place,  or  by  the 
deputy  of  such  clerk  or  other  officer,  that  the  pap» 
produced  is  a  copy  of  the  record  of  the  indictment,  trial, 
conyiction,  and  judgment  or  acquittal,  as  the  case  may 
be,  omitting  the  formal  parts  thereof. 

14.  Whenever  any  book  or  other  document  is  of  sudi 
a  public  nature  as  to  be  admissible  in  evidence  on  its 
mere   production   from    the   proper   custody,   and  no 
statute  exists  which  renders  its  contents  provable  by 
means  of  a  copy,  any  copy  thereof  or  eztra^  therefrom 
shall  be  admissible  in  evidence  in  any  court  of  justice, 
or  before  any  person  now  or  hereafter  having  by  law  or 
by  consent  of  parties  authority  to  hear,  receive  and 
examine  evidence,   provided   it  be  proved   to  be  an 
examined  copy  or  extract,  or  provided  it  purport  to  be 
signed  and  certified  as  a  true  copy  or  extract  by  the 
officer  to  whose  custody  the  original  is  intrusted,  and 
.  which  officer  is  hereby  required  to  furnish  suck  certified 
copy  or  extract  to  any  person  applying  at  a  reasonable 
time  for  the  same,  upon  payment  of  a  reasonable  sum 
for  the  same,  not  exceeding  f ourpence  for  every  folio  of 
ninety  words. 

15.  If  any  officer  authorized  or  required  by  this  act 
to  furnish  any  certified  copies  or  extracts  shall  wilfully 
certify  any  document  as  being  a  true  copy  or  extract, 
knowing  that  the  same  is  not  a  true  copy  or  extract,  as 
the  case  may  be,  he  shall  be  g^ty  of  a  misdemeanor, 
and  be  liable,  upon  conviction,  to  imprisonment  for  any 
term  not  exceeding  eighteen  months. 

16.  Every  court,  judge,  justice,  officer,  commissioner, 
arbitrator,  or  other  person,  now  or  hereafter  having  by 
law  or  by  consent  of  parties  authority  to  hear,  receive, 
and  examine  evidence,  is  hereby  empowered  to  ad- 
minister an  oath  to  all  such  witnesses  as  are  legally 
called  before  them  respectively. 
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17.  If  any  person  shall  forge  the  seal,  stamp,  or  signa- 
ture of  any  document  in  this  act  mentioned  or  referred 
to,  or  shall  tender  in  evidence  any  such  document  with 
a  false  or  counterfeit  seal,  stamp,  or  signature  thereto, 
Imowing  the  same  to  be  false  or  counte^eit,  he  shall  be 
guilty  of  felony,  and  shall  upon  conviction  be  liable  to 
transportation  for  seven  years,  or  to  imprisonment  for 
any  term  not  exceeding  three  years  nor  less  than  one 
year,  with  hard  labour ;  and  whenever  any  such  docu- 
ment shall  have  been  admitted  in  evidence  by  virtue  of 
this  act,  the  court  or  the  person  who  shall  have  admitted 
the  same  may,  at  the  request  of  any  party  against  whom 
the  same  is  so  admitted  in  evidence,  direct  that  the  same 
shall  be  impounded  and  be  kept  in  the  custody  of  some 
officer  of  the  court  or  other  proper  person  for  such 
period  and  subject  to  such  conditions  as  to  the  said 
court  or  person  shall  seem  meet ;  and  every  person  who 
shall  be  charged  with  committing  any  felony  under  this 
act,  or  under  the  act  of  the  eighth  and  ninth  years  of 
her  present  Majesty,  chapter  one  hundred  and  thirteen, 
may  be  dealt  with,  indicted,  tried,  and,  if  convicted, 
sentenced,  and  his  offence  may  be  laid  and  charged  to 
have  been  committed,  in  the  county,  district,  or  place  in 
which  he  shall  be  apprehended  or  be  in  custody ;  and 
every  accessory  before  or  after  the  fact  to  any  such 
ofEence  may  be  dealt  with,  indicted,  tried,  and,  if  con- 
victed, sentenced,  and  his  offence  laid  and  charged  to 
have  been  committed,  in  any  county,  district,  or  place,  in 
which  the  principal  offender  may  be  tried. 

18.  This  act  shall  not  extend  to  Scotland. 

19.  The  words  **  British  colony"  as  used  in  this  act 
shall  apply  to  aU  the  British  territories  under  the  govern- 
ment of  the  East  India  Company,  and  to  the  islands  of 
Guernsey,  Jersey,  Aldemey,  Sark,  and  Man,  and  to  all 
other  possessions  of  the  British  crown,  wheresoever  and 
whatsoever. 

20.  This  act  shall  come  into  operation  on  the  1st  day 
of  November  in  the  present  year. 
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AN  ACT  TO  AMEND  AN  ACT  OF  THE 
FOUETEENTH  AND  FIFTEENTH  VIC- 
TOEIA,  CHAPTER  NINETY-NINE. 

16  &  17  Vict.  o.  83. 

Whekeas  the  law  touching  evidence  requires  further 
amendment:  Be  it  therefore  declared  and  enacted  as 
follows : — 

1.  On  the  trial  of  any  issue  joined,  or  of  any  matter 
or  question,  or  on  any  inquiry  arising  in  any  suit, 
action,  or  other  proceeding  in  any  court  of  justice,  or 
before  any  person  having  by  law  or  by  consent  of  parties 
authority  to  hear,  receive,  and  examine  evidence,  the 
husbands  and  wives  of  the  parties  thereto,  and  of  the 
persons  in  whose  behalf  any  such  suit,  action,  or  other 

Sroceeding  may  be  brought  or  instituted,  or  opposed  or 
ef ended,  shall,' except  as  hereinafter  excepted,  oe  com- 
petent and  compellable  to  give  evidence,  eith^  rtVd  wee 
or  by  deposition  according  to  the  practice  of  the  court, 
on  behalf  of  either  or  any  of  the  parties  to  the  said  suit, 
action,  or  other  proceeding. 

2.  Nothing  herein  shall  render  any  husband  com* 
potent  or  compellable  to  give  evidence  for  or  against  his 
wife,  or  any  wife  competent  or  compellable  to  give  evi- 
dence for  or  against  her  husband,  in  any  criminal  pro- 
ceeding or  in  any  proceeding  instituted  in  consequence 
of  adultery. 

3.  No  husband  shall  be  compellable  to  disclose  any 
communication  made  to  him  by  his  wife  during  the 
marriage,  and  no  wife  shall  be  compellable  to  disclose 
any  communication  made  to  her  by  her  husband  during 
the  marriage. 

4.  So  much  of  section  one  of  the  act  passed  in  the 
session  of  parliament  holden  in  the  sixth  and  seventh 
years  of  her  present  Majesty,  chapter  eighty-five,  as 
provides  that  the  said  act  shall  not  render  competent 
the  husband  or  wife  of  any  party  to  any  suit,  action,  or 
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proceeding  individually  named  in  the  record,  or  of  any 
lessor  of  me  plaintiff  or  of  the  tenant  of  premises  sought 
to  be  recovered  in  ejectment,  or  of  the  landlord  or  other 
person  in  whose  right  any  defendant  in  replevin  may 
make  cognizance,  or  of  any  lessor  in  whose  immediate 
and  individual  behalf  any  action  may  be  brought  or 
defended,  either  wholly  or  in  part,  is  hereby  repealed. 

5.  In  citing  this  act  in  other  acts  of  parliament,  or  in 
any  instrument,  document,  or  proceeding,  it  shall  be 
sufficient  to  use  the  expression  '*  The  Evidence  Amend- 
ment Act,  1853." 

6.  This  act  shall  commence  on  the  11th  day  of  July, 
1853. 


MEECHANT  SHIPPING  ACT,  1854. 

17  &  18  Vict.  o.  104. 

107.  Every  register  of  or  declaration  made  in  pur- 
suance of  the  second  part  of  this  act,  in  respect  of  any 
British  ship,  may  be  proved  in  any  court  of  justice,  or 
before  any  person  having  by  law  or  by  consent  of 

Sarties  authority  to  receive  evidence,  either  by  the  pro- 
uction  of  the  original  or  by  an  examined  copy  thereof, 
or  by  a  copy  thereof  purporting  to  be  certified  under 
the  hand  of  the  registrar  or  other  person  having  the 
charge  of  the  original ;  which  certified  copies  he  is  hereby 
required  to  furnish  to  any  person  applying  at  a  reason- 
able time  for  the  same,  upon  payment  of  one  shilling 
for  each  such  certified  copy ;  and  every  such  register,  or 
copy  of  a  register,  and  also  every  certificate  of  registry 
of  any  British  ship  purporting  to  be  signed  by  the 
registrar  or  other  proper  officer,  shall  be  received  in 
evidence  in  any  court  of  justice,  or  before  any  person 
having  by  law  or  by  consent  of  parties  authority  to 
receive  evidence  as  primd  facie  proof  of  all  the  matters 
contained  or  recited  in  such  register  when  the  register 
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or  sucli  copy  is  produced,  and  of  all  the  mattaze  oon- 
tained  in  or  endorsed  on  bugIl  certificate  of  registry,  and 
purporting  to  be  authenticated  by  the  signature  of  a 
registrar,  when  such  certificate  is  produced. 

277.  All  shipping  masters  and  officers  of  costoms 
shall  take  charge  cS  all  documents  which  are  deliTered 
or  transmitted  to  or  retained  by  them  in  pursuance  of 
this  act,  and  shall  keep  them  for  such  time  (if  any)  as 
may  be  necessary  for  the  purpose  of  settling  any 
business  arising  at  the  place  where  such  documents 
came  into  their  hands,  or  for  any  other  proper  purpose, 
and  shall,  if  required,  produce  them  for  any  of  such 
purposes,  and  shall  then  transmit  them  to  the  registrar- 
general  of  seamen,  to  be  by  him  recorded  and  preserv^ed; 
and  the  said  registrar  shall,  on  payment  of  a  moderate 
fee  to  be  fixed  by  the  Board  of  Q^ade,  or  without  pay- 
ment of  any  fee  if  the  Board  of  Trade  bo  directs,  dlow 
any  person  to  inspect  the  same ;  and  in  cases  in  whidi 
the  production  of  the  original  of  any  such  document  in 
any  court  of  justice  or  elsewhere  is  essential,  shall  pro- 
duce the  same,  and  in  other  cases  shall  make  and  dehrer 
to  any  person  requiring  it  a  certified  copy  of  any  such 
document,  or  of  any  part  thereof,  and  every  copy  pur- 
porting to  be  so  made  and  certified  shall  be  received  in 
evidence,  and  shall  have  all  the  effect  of  the  original  of 
which  it  purports  to  be  a  copy. 


AN  ACT  FOR  THE  FTJETHER  AMEND- 
MENT  OF  THE  LAW  OF  EVIDENCE, 

32  &  33  Vict.  c.  68. 

Whereas  the  discovery  of  truth  in  courts  of  justice  has 
been  signally  promoted  by  the  removal  of  restrictiona  on 
the  admissibility  of  witnesses,  and  it  is  expedient  to 
amend  the  law  of  evid^ace  with  the  object  of  still 
further  promoting  such  discovery :  be  it  enacted  by  the 
Queen's  most  excellent  Majesty,  by  and  with  the  advice 
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and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  as  follows : 

2.  The  parties  to  any  action  for  breach  of  promise  of 
marriage  shall  be  competent  to  give  evidence  in  such 
action :  provided  always,  that  no  plaintiff  in  any  action 
for  breach  of  promise  of  marriage  shall  recover  a  verdict 
unless  his  or  her  testimony  shall  be  corroborated  by  some 
other  material  evidence  in  support  of  such  promise. 

3.  The  parties  to  any  proceeding  instituted  in  conse- 
quence of  adultery,  and  the  husbands  and  wives  of  such 
parties,  shall  be  competent  to  give  evidence  in  such  pro- 
ceeding: provided  that  no  witness  in  any  proceeding, 
whether  a  party  to  the  suit  or  not,  shall  be  liable  to  be 
asked  or  bound  to  answer  any  question  tending  to  show 
that  he  or  she  has  been  guilty  of  adultery,  unless  such 
witness  shall  have  already  given  evidence  in  the  same 
proceeding  in  disproof  of  his  or  her  alleged  adultery. 

4.  (Repealed.) 

5.  This  act  may  be  cited  for  all  purposes  as  ''The 
Evidence  Further  Amendment  Act,  1869/' 

6.  This  act  shall  not  extend  to  Scotland. 


THE  COMPANIES  ACT,  1862. 

25  &  26  Vicrr.  o.  89. 

By  section  18,  ''a  certificate  of  the  incorporation  of  any 
company  given  by  the  registrar  shall  be  conclusive 
evidence  that  all  the  requisitions  of  this  act  in  respect 
of  registration  have  been  complied  with." 

By  section  31,  ''a  certificate  under  the  common  seal 
of  the  company,  specifying  any  share  or  shares  or  stock 
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held  by  any  member  of  a  company  sliall  be  primd  Jacie 
evidence  of  the  title  of  the  member  to  the  share  or  aharee 
or  stock  therein  specified." 

By  section  37,  "the  register  of  members  shall  be 
primd  fctcie  evidence  of  any  matters  by  this  act  directed 
or  authorized  to  be  inserted  therein." 

By  section  61,  '*  a  copy  of  the  report  of  any  inspectoxs 
appointed  under  this  act,  authenticated  by  the  seal  of  the 
company  into  whose  affairs  they  have  made  inspection 
shall  be  admissible  in  any  legal  proceeding  as  evidence 
of  the  opinion  of  the  inspectors  in  relation  to  any  matter 
contained  in  such  report." 

By  section  67,  "  every  company  under  this  act  shall 
cause  minutes  of  all  resolutions  and  proceedings  of 
general  meetings  of  the  company,  and  of  the  directors 
or  managers  of  the  company,  in  cases  where  there  are 
directors  or  managers,  to  be  duly  entered  in  books  to  be 
from  time  to  time  provided  for  the  purpose;  and  any 
such  minute  as  aforesaid,  if  purporting  to  be  signed  by 
the  chairman  of  the  meeting  at  which  such  resulations 
were  passed  or  proceedings  had,  or  by  the  chairman  of 
the  next  succeeding  meeting,  shall  be  received  as  evi- 
dence in  all  legal  proceedings,  and,  until  the  contrary  is 
proved,  every  general  meeting  of  the  company,  or  meet- 
ing of  directors  or  managers,  in  respect  of  the  proceedings 
of  which  minutes  have  been  so  made  shall  be  deemed  to 
have  been  duly  held  and  convened,  and  all  resolutions 
passed  thereat  or  proceedings  had,  to  have  been  duly 
passed  and  had,  and  all  appointments  of  directois, 
managers  or  liquidators  shall  be  deemed  to  be  valid, 
and  all  acta  done  by  such  directors,  managers  or  liqui- 
dators shall  be  valid  notwithstanding  any  defect  that 
may  afterwards  be  discovered  in  their  appointments  or 
qualifications  "  (a). 

By  section  106,  "  any  order  made  by  the  court  in  pur- 
suance of  this  act  upon  any  contributory  shall,  subject 
to  the  provisions  herein  contained  for  appealing  against 


(a)  All  acts  done,  &a,  means  done  before  the  inTalidity  is  abown, 
and  does  not  cover  subsequent  acts.  Me  Bridport  Old  Bretctrp  09., 
L.  B.,  2  Ch  194. 
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such  order,  be  condusiye  eridence  that  the  moneys, 
if  any,  thereby  appearing  to  be  due,  or  ordered  to  be 
paid,  are  due ;  and  all  other  pertinent  matters  stated  in 
sach  order  are  to  be  taken  to  be  truly  stated  as  against 
all  persons,  and  in  aU  proceedings  whatsoever,  wiQl  the 
exception  of  proceedings  taken  against  the  real  estate 
of  any  deceased  contributory,  in  which  case  such  order 
shall  only  be  primd  facie  evidence  for  the  purpose  of 
charging  his  real  estate,  unless  his  heirs  or  devisees 
were  on  the  list  of  contributories « at  the  time  of  the 
order  being  made." 

By  section  115,  ''the  court  may,  after  it  has  made  an 
order  for  winding  up  the  company,  summon  before  it 
any  officer  of  the  company  or  person  known  or  suspected 
to  have  in  his  possession  any  of  the  estate  or  effects  of 
the  company,  or  supposed  to  be  indebted  to  the  com- 
pany, or  any  person  whom  the  court  may  deem  capable 
of  giving  information  concerning  the  trade,  dealings, 
estate,  or  effects  of  the  company;  and  the  court  may 
require  any  such  officer  or  person  to  produce  any  books, 
papers,  deeds,  writings,  or  other  documents  in  his 
custody  or  power  relating  to  the  company ;  and  if  any 
person  so  summoned,  after  being  tendered  a  reasonable 
sum  for  his  expenses,  refuses  to  come  before  the  court 
at  the  time  appointed,  having  no  lawful  impediment 
(made  known  to  the  court  at  the  time  of  its  sitting,  and 
allowed  by  it),  the  court  may  cause  such  person  to  be 
apprehended,  and  brought  before  the  court  for  exami- 
nation ;  nevertheless,  in  cases  where  any  person  claims 
any  lien  on  papers,  deeds,  or  writings  or  documents 
produced  by  him,  such  production  shall  be  without 
prejudice  to  such  lien,  and  the  court  shall  have  juris- 
diction in  the  winding  up  to  determine  all  questions 
relating  to  such  lien." 

By  section  117,  ''the  court  may  examine  upon  oath, 
either  by  word  of  mouth  or  upon  written  interrogatories, 
any  person  appearing  or  brought  before  them  in  manner 
aforesaid  concerning  the  affairs,  dealings,  estate,  or 
effects  of  the  company,  and  may  reduce  into  writing 
the  answers  of  every  such  person,  and  require  him  to 
subscribe  the  same." 

By  section  154,  "  where  any  company  is  being  wound 
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up,  all  books,  aoconnts  and  docoments  of  the  oompaay 
and  of  the  liquidator  shall,  as  between  the  oontributorieB 
of  the  company,  be  primd  facte  evidence  of  the  truth  of 
all  matters  purporting  to  be  therein  recorded"  (6). 

By  section  192,  *'  a  certificate  of  incorporation  givBQ 
at  any  time  to  any  company,  registered  in  pnrsuance  of 
this  part  of  this  act,  shall  be  condusiye  evidence  that  all 
the  requisitions  herein  contained  in  respect  of  r^istra- 
tion  under  this  act  have  been  complied  with,  and  that 
the  company  is  authorized  to  be  registered  under  this 
act  as  a  limited  or  unlimited  company,  as  the  case  may 
be,  and  the  date  of  incorporation  mentioned  in  sadi 
certificate  shall  be  deemed  to  be  the  date  at  which  the 
company  is  incorporated  under  this  act." 


THE  COMPANIES  (WINDING  XJP)  ACT,  1890. 

53  &  54  Vict,  o,  63,  s.  8. 

8. — (1.)  Where  the  court  has  made  an  order  for 
winding  up  a  company,  the  official  receiver  shall,  as 
soon  as  practicable  after  receipt  of  the  statement  of  tiie 
company's  affairs,  submit  a  preliminary  report  to  the 
court — 

(a)  as  to  the  amount  of  capital  issued,  subscribed, 

and  paid  up,  and  the  estimated  amount  of 
assets  and  liabilities ;  and 

(b)  if  the  company  has  failed,  as  to  the  causes  of  the 

failure;  and 

(c)  whether  in  his  opinion  further  inquiiy  is  desirable 

as  to  any  matter  relating  to  the  promotion, 

formation,  or  failure  of  tne  company,  or  the 

conduct  of  the  business  thereol 

(2.)  The  official  receiver  may  also,  if  he  thinks  fit, 

make  a  further  report,  or  f urdier  reports,  stating  the 

manner  in  which  the  company  was  formed  and  whether 

in  his  opinion  any  fraud  has  been  committed  by  any 

person  in  the  promotion  or  formation  of  the  company 

(b)  £s  Great  KoHhem  Salt,  ^.,  JFifrks,  L.  B.,  44  Ch.  D.  472. 
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or  by  any  director  or  other  officer  of  the  company  in 
relation  to  the  company  since  the  formation  thereof, 
and  any  other  matters  which  in  his  opinion  it  is  desir- 
able to  bring  to  the  notice  of  the  court. 

(3.)  The  court  may,  after  consideration  of  any  such 
report,  direct  that  any  person  who  has  taken  any  part 
in  the  promotion  or  lormation  of  the  company,  or 
has  been  a  director  or  officer  of  the  company,  shall 
attend  before  the  court  on  a  day  appointed  by  the  court 
for  that  purpose,  and  be  publicly  examined  as  to  the 
promotion  or  formation  of  the  company,  or  as  to  the 
conduct  of  the  business  of  the  company,  or  as  to  his 
conduct  and  dealings  as  director  or  officer  of  the  com- 
pany. 

(4.)  The  official  receiver  shall  take  part  in  the  exami- 
nation, and  for  that  purpose  may,  if  specially  authorised 
by  the  Board  of  Trade  in  that  behalf,  employ  a  solicitor 
with  or  without  counsel. 

(5.)  The  liquidator  where  the  official  receiver  is  not 
the  liquidator  and  any  creditor  or  contributory  of  the 
company  may  also  take  part  in  the  examination  either 
personally  or  by  solicitor  or  counsel. 

(6.)  The  court  may  put  such  questions  to  the  person 
examined  as  to  the  court  may  seem  expedient. 

(7.)  The  person  examined  shall  be  examined  on  oath, 
and  it  shall  be  his  duty  to  answer  all  such  questions  as 
the  court  may  put  or  allow  to  be  put  to  him.  The  per- 
son examined  shall  at  his  own  cost,  prior  to  such 
examination,  be  furnished  with  a  copy  of  the  official 
receiver's  report,  and  shall  also  at  his  own  cost  be  en- 
titled to  employ  at  such  examination  a  solicitor  with  or 
without  counsel,  who  shall  be  at  liberty  to  put  such 
questions  to  the  person  examined  as  the  court  may  deem 
just  for  the  purpose  of  enabling  that  person  to  explain 
or  qualify  any  answers  given  by  him.  Provided  al- 
ways, that  if  such  person  is,  in  the  opinion  of  the  court, 
exculpated  from  any  charges  made  or  suggested  against 
him,  the  court  may  allow  him  such  costs  as  the  court  in 
its  discretion  may  think  fit.  Notes  of  the  examination 
shall  be  taken  down  in  writing,  and  shaU  be  read  over 
to  or  by,  and  signed  by,  the  person  examined,  and  may 
thereafter  be  used  in  evidence  against  him.    They  shaU 
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alfio  be  open  to  tlie  inspection  of  any  creditor  or  oou- 
tributorj  of  the  company  at  all  reasonable  times. 

(8.)  The  court  may,  if  it  thinks  fit,  adjourn  the  exa- 
mination from  time  to  time. 

(9.)  A  public  examination  under  this  section  may,  if 
the  court  so  directs,  and  subject  to  general  rules,  be 
held  before  any  judge  of  county  courts,  or  before  any 
officer  of  the  Supreme  Court,  being  an  official  referee, 
master,  registrar  in  bankruptcy,  or  chief  derk,  or  befoTe 
any  district  registrar  of  the  High  Court  named  for  the 
purpose  by  the  Lord  Chancellor,  or  in  the  case  of  com- 
panies being  wound  up  by  a  palatine  court,  before  a 
regp.strar  of  that  court,  and  the  powers  of  the  court 
under  sub-sections  six,  seven,  and  eight  of  this  sectian 
may  (except  as  to  costs)  be  exercised  by  the  peraoa 
before  whom  the  examination  is  held. 


THE  BANKRUPTCY  ACT,  1883. 

46  &  47  Vicrr.  c.  52,  ss.  105  (5),  132—138,  140, 

142  AND  143  (1). 

105. — (5.)  Subject  to  general  rules,  the  court  may  in 
any  matter  take  the  whole  or  any  part  of  the  evidenoe 
either  vivd  voce,  or  by  interrogatories,  or  upon  affidavit, 
or  by  commission  abroad. 

132. — (1.)  A  copy  of  the  "London  Gazette"  contain- 
ing any  notice  inserted  therein  in  pursuance  of  this  act 
shall  be  evidence  of  the  facts  stated  in  the  notice. 

(2.)  The  production  of  a  copy  of  the  "London 
Gazette  "  containing  any  notice  of  a  receiving  order,  or 
'of  an  order  adjudging  a  debtor  bankrupt,  shall  be  con- 
clusive evidence  in  Si  legal  proceedings  of  the  order 
having  been  duly  made,  and  of  its  date. 

133. — (1.)  A  minute  of  proceedings  at  a  meeting 
of  creditors  under  this  act,  signed  at  the  same  or  the 


.  46  &  47  Vicrr.  c.  52.  696 

next  ensuisg  meeting,  by  a  person  describing  himself 
as,  or  appeeuing  to  be,  chairman  of  the  meeting  at 
irhich  the  minute  is  signed,  shall  be  received  in  evidence 
without  further  proof. 

(2.)  Until  the  contrary  is  proved,  every  meeting  of 
creditors  in  respect  of  the  proceedings  whereof  a  minute 
has  been  so  signed  shall  be  deemed  to  have  been  duly 
convened  and  held,  and  all  resolutions  passed  or  pro- 
ceedings had  thereat  to  have  been  duly  passed  or  had. 

134.  Any  petition  or  copy  of  a  petition  in  bankruptcy, 
any  order  or  certificate  or  copy  of  an  order  or  certificate 
made  by  any  court  having  jurisdiction  in  bankruptcy, 
any  instrument,  or  copy  of  an  instrument,  affidavit,  or 
document  made  or  used  in  the  course  of  any  bankruptcy 
proceedings,  or  other  proceedings  had  under  this  act, 
shall,  if  it  appears  to  be  sealed  with  the  seal  of  any 
court  having  jurisdiction  in  bankruptcy,  or  purports  to 
be  signed  by  any  judge  thereof,  or  is  certified  as  a 
true  copy  by  any  registrar  thereof,  be  receivable  in  evi- 
dence in  all  legal  proceedings  whatever. 

136.  Subject  to  general  rules,  any  affidavit  to  be  used 
in  a  bankruptcy  court  may  be  sworn  before  any  person 
authorized  to  administer  oaths  in  the  High  Court,  or 
in  the  Court  of  Chancery  of  the  county  palatine  of 
Lancaster,  or  before  any  registrar  of  a  bankruptcy 
oourt,  or  before  any  officer  of  a  bankruptcy  court  autho- 
rized in  writing  on  that  behalf  by  the  judge  of  the 
court,  or,  in  the  case  of  a  person  residing  in  Scotland 
or  in  Ireland,  before  a  judge  ordinary,  magistrate  or 
justice  of  the  peeice,  or,  in  the  ca^e  of  a  person  who  is 
out  of  the  kingdom  of  Qreat  Britain  and  Ireland,  before 
a  magistrate  or  justice  of  the  peace  or  other  person 
qualitied  to  administer  oaths  in  the  country  where  he 
resides  (he  being  certified  to  be  a  magistrate  or  justice 
of  the  peace,  or  qualified  as  aforesaid  by  a  British 
minister  or  British  consul,  or  by  a  notary  public). 

136.  In  case  of  the  death  of  the  debtor  or  his  wife,  or 
of  a  witness  whose  evidence  has  been  received  by  any 
court  in  any  proceeding  under  this  act,  the  deposition 
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of  the  person  so  deoeaaed,  purportmg  to  "be  sealed  with 
the  seal  of  the  court,  or  a  copy  thereof  purporting  to 
be  so  sealed,  shall  be  admitted  as  eviaenoe  of  the 
matters  therein  deposed  to. 

137.  Every  court  having  jurisdiction  in  bankruptcy 
under  this  act  shall  have  a  seal  describing  the  court  in 
such  manner  as  may  be  directed  by  order  of  the  lord 
chancellor,  and  judicial  notice  shall  be  taken  of  the  seal, 
and  of  the  signature  of  the  judge  or  registrar  of  ant 
such  court,  in  all  legal  proceedings. 

138.  A  certificate  of  the  Board  of  Trade  that  a  peisoi 
has  been  appointed  trustee  under  this  act,  shall  be  OOO' 
elusive  evidence  of  his  appointment. 

140. — (I.)  All  documents  purporting  to  be  orders  oi 
certificates  made  or  issued  by  the  Board  of  Trade,  and 
to  be  sealed  with  the  seal  of  the  board,  or  to  be  signed 
by  a  secretaiy  or  assistant  secretary  of  the  board,  or 
any  person  authorized  in  that  behalf  by  the  president 
of  the  board,  shall  be  received  in  evidence,  and  deemed 
to  be  such  orders  or  certificates  without  further  proof 
unless  the  contrary  is  shown. 

(2.)  A  certificate  signed  by  the  president  of  the 
Board  of  Trade  that  any  order  made,  certificate  issued, 
or  act  done,  is  the  order,  certificate  or  act  of  the  Board 
of  Trade  i^all  be  conclusive  evidence  of  the  fact  so 
certified. 

142.  All  notices  and  other  documents  for  the  service 
of  which  no  special  mode  is  directed  may  be  sent  by 
prepaid  post  letter  to  the  last  known  address  of  the 
person  to  be  served  therewith. 

143. — (1.)  No  proceeding  in  bankruptcy  shall  be  in- 
validated by  any  formal  defect  or  by  any  irregularity, 
unless  the  court  before  which  an  objection  is  made  to 
the  proceeding  is  of  opinion  that  substantial  injustice 
has  oeen  caused  by  the  defect  or  irregularity,  and  that 
the  injustice  cannot  be  remedied  by  any  order  of  that 
court. 
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The  Banebxtftoy  Bules,  1886. 

17. — (1.)  In  the  high  court  the  senior  bankruptcy 
registrar,  and  in  a  county  court  the  registrar,  shall  file 
a  copy  of  each  issue  of  the  ^'London  Gazette,''  and 
whenever  the  Gazette  contains  any  advertisement  re- 
lating to  any  matter  under  the  act  in  such  court,  he  shall 
at  the  same  time  file  with  the  proceedings  in  the  matter 
a  memorandum  referring  to  and  giving  the  date  of  such 
advertisement. 

(2.)  In  the  case  of  an  advertisement  in  a  local  paper, 
the  registrar  shall  in  like  manner  file  a  copy  of  the 
paper  and  a  mepiorandum  (which  shall  be  in  the  Form 
No.  175  in  the  Appendix)  referring  to  and  giving  the 
date  of  such  advertisement. 

(3.)  For  this  purpose  one  copy  of  each  local  paper  in 
wluch  any  advertisement  relating  to  any  matter  imder 
the  act  in  such  court  is  inserted,  shall  be  left  with  the 
registrar  by  the  person  inserting  the  advertisement. 

(4.)  The  memorandum  by  the  registrar  shall  be  primd 
fade  evidence  that  the  advertisement  to  which  it  refers 
was  duly  inserted  in  the  issue  of  the  Gazette  or  paper 
-mentioned  in  it. 

61.  A  subpoena  for  the  attendance  of  a  witness  shall 
be  issued  by  the  court  at  the  instance  of  an  official 
receiver,  a  trustee,  a  creditor,  a  debtor,  or  any  applicant 
or  respondent  in  any  matter,  with  or  without  a  clause 
requiring  the  production  of  books,  deeds,  papers,  docu- 
ments, and  writings  in  his  possession  or  control,  and  in 
such  subpoena  the  names  of  three  witnesses  may  be 
inserted. 

69.  The  court  may,  in  any  matter  at  any  stage  of  the 
proceedings,  order  the  attendance  of  any  person  for  the 
purpose  of  producing  any  writings  or  other  documents 
named  in  the  order  which  the  court  may  think  fit  to  be 
produced. 

70.  Any  person  wiKully  disobeying  any  subpoena  or* 
order  requiring  his  attendance  for  the  purpose  of  being 
examined,  or  producing  any  document,  shall  be  deemed 
guilty  of  contempt  of  court,  and  may  be  dealt  with 
accordingly. 
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71 .  Any  witness  (other  than  the  debtor),  required  to 
attend  for  the  purpose  of  being  examined,  or  of  produc- 
ing any  document,  shall  be  entitled  to  the  like  conduct 
money  and  payment  for  expenses  and  loss  of  time,  as 
upon  attendance  at  a  trial  in  court. 

72.  Any  party  to  any  proceeding  in  court  may,  with 
the  leave  of  the  court,  administer  interrogatories  to  or 
obtain  discoveiy  of  documents  from  any  other  party  to 
such  proceeding.  Proceedings  under  this  rule  shall  be 
regulated  as  nearly  as  may  be  by  the  rules  of  the 
supreme  court,  for  the  time  being  in  force  in  relatioii 
to  discovery  and  inn>ection.  An  application  for  leave 
under  this  rule  may  be  made  ex  parte. 


THE  PEEVENTION  OF  CEIME8 

ACT,  1871. 

34    &    35    YlCT.    0.     112,    FABTS  OF    SS.    7    A3n>    15|    ASD 

S8.    18  AKD    19. 

7.  Where  any  person  is  convicted  of  a  crime  (a),  and 
a  previous  conviction  of  a  crime  is  proved  against  him, 
he  shall,  at  any  time  within  seven  years  immediately 
after  the  expiration  of  the  sentence  passed  on  him  for 
the  last  of  such  crimes,  be  guilty  of  an  offence  against 
this  act,  and  be  liable  to  imprisonment,  with  or  without 
hard  labour,  for  a  term  not  exceeding  one  year,  under 
the  following  circumstances,  or  any  of  them : — 

Pirst.  If  on  his  being  charged  by  a  constable  with 
getting  his  livelihood  by  dishonest  means,  and 
being  brought  before  a  court  of  summfuy  juris- 
diction, il  appears  to  such  court  that  there  are 
reasonable  grounds  for  believing  that  the  person 


(a)  I.e.^  any  felony,  or  the  offence  of  nttering'  or  poflBesring*  falie 
or  counterfeit  coin,  or  of  obtaining  goods  or  money  by  false  pre- 
tences, or  of  conspiracy  to  defraud,  or  any  miadeineanor  under  S4 
&  26  Vict.  c.  96,  8.  8. 
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80  cliarged  is  getting  his  livelihood  by  dishonest 
means;  or, 

Secondly.  If  being  charged  with  any  offence  punish- 
able on  indictment  or  summary  conviction,  and  on 
being  required  by  a  court  of  summary  jurisdiction 
to  give  his  name  and  address,  he  refuses  to  do  so, 
or  gives  a  false  name  or  a  false  address ;  or, 

Thirdly.  If  he  is  found  in  any  place,  whether  public 
or  private,  under  such  circumstances  as  to  satisfy 
the  court  before  whom  he  is  brought  that  he  was 
about  to  commit  or  to  aid  in  the  commission  of 
any  crime  punishable  on  indictment  or  snnmiaiy 
conviction,  or  was  waiting  for  an  opportimity  to 
commit  or  aid  in  the  commission  of  any  crime 
punishable  on  indictment  or  sunmiary  conviction ; 

or, 
Fourthly.  If  he  is  found  in  or  upon  any  dwelling- 
house,  or  any  building,  yard  or  premises,  being 
parcel  of  or  attached  to  such  dweUing-house,  or 
in  or  upon  any  shop,  warehouse,  counting-house 
or  other  place  of  business,  or  in  any  garden,  or- 
chard, pleasure-ground  or  nursery-ground,  or  in 
any  building  or  erection  in  any  garden,  orchard, 
pleasure-ground  or  nursery-ground,  without 
being  able  to  accoimt  to  the  satisfaction  of  the 
court  before  whom  he  is  brought  for  his  being 
found  on  such  premises. 

15.  Whereas  by  the  fourth  section  of  the  act,  passed  in 
the  fifth  year  of  the  reign  of  King  George  the  Fourth, 
chapter  eighty-three,  intituled  **  An  Act  for  the  Punish- 
ment of  Idle  and  Disorderly  Persons,  and  Bogues  and 
Yagabonds  in  that  part  of  Great  Britain  called  England," 
it  is,  amongst  other  things,  provided  that  every  suspected 
person  or  reputed  thief,  frequenting  any  river,  canal  or 
navigable  stream,  dock,  or  basin,  or  any  quay,  wharf  or 
warehouse  near  or  adjoining  thereto,  or  any  street,  high- 
way or  avenue  leading  thereto,  or  any  place  of  public 
resort  or  any  avenue  leading  thereto,  or  any  street,  high- 
way or  place  adjacent,  with  intent  to  commit  felony,  shall 
be  deemed  a  rogue  and  vagabond,  and  may  be  appre- 
hended and  committed  to  prison  with  hard  labour  for  any 
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time  not  exceeding  three  calendar  months :  And  whereas 
doubts  are  entertained  as  to  the  constraction  of  the  said 
proyision,  and  as  to  the  nature  of  the  eyidenoe  required 
to  prove  the  intent  to  commit  a  felony ;  Be  it  enacted, 
firstly,  the  said  section  shall  be  construed  as  if  instead  of 
the  words  '^  highway  or  place  adjacent,"  there  were  in- 
serted the  words  *^  or  any  highway,  or  any  place  adjacent 
to  a  street  or  highway;"  and,  secondly,  that  in  proTing 
the  intent  to  commit  a  felony,  it  shall  not  be  necessary  to 
show  that  the  person  suspected  "^ras  guilty  of  any  parti- 
cular act  or  acts  tending  to  show  his  purpose  or  intent, 
and  he  may  be  conyicted  if  from  the  circumstances  of  the 
case,  and  &om  his  known  character  as  proved  to  the  jus- 
tices of  the  peace  or  court  before  whom  or  which  he  is 
brought,  it  appears  to  such  justices  or  court  that  his  intent 
was  to  commit  a  felony. 

18.  A  previous  conviction  may  be  proved  in  any  legal 
proceeding  whatever  against  any  person  by  produdng 
a  record  or  extract  of  such  conviction  and  by  giving 
proof  of  the  identity  of  the  person  against  whom  the 
conviction  is  sought  to  be  proved  with  the  person  ap- 
pearing in  the  record  or  extract  of  conviction  to  have 
been  convicted. 

A  record  or  extract  of  a  conviction  shall,  in  the  case 
of  an  indictable  offence,  consist  of  a  certificate  containing 
the  substance  and  effect  only  (omitting  the  formal  part 
of  the  indictment  and  conviction),  and  purporting  to  be 
signed  by  the  clerk  of  the  court  or  other  ofiicer  having 
the  custody  of  the  records  of  the  court  by  which  such 
conviction  was  made,  or  purporting  to  be  signed  by  the 
deputy  of  such  clerk  or  officer ;  and  in  the  case  of  a 
summaiy  conviction  shall  consist  of  a  copy  of  such  con- 
viction purporting  to  be  signed  by  any  justice  of  the 
peace  having  jurisdiction  over  the  offence  in  respect  of 
which  such  conviction  was  made,  or  to  be  signed  by  the 
proper  officer  of  the  court  by  which  such  conviction  was 
made,  or  by  the  clerk  or  other  officer  of  any  court  to 
which  such  conviction  has  been  returned. 

A  record  or  extract  of  any  conviction  made  in  pursu- 
ance of  this  section  shall  be  admissible  in  evidence 
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without  proof  of  the  signature  or  official  character  of 
the  person  appearing  to  haye  signed  the  same. 

A  previous  conviction  in  any  one  part  of  the  United 
Kingdom  may  be  proved  against  a  prisoner  in  any 
other  part  of  the  United  Kingdom,  and  a  conviction 
before  the  passing  of  this  act  shall  be  admissible  in  the 
same  manner  as  if  it  had  taken  place  after  the  passing 
thereof. 

A  fee,  not  exceeding  five  shillings,  may  be  charged 
for  a  record  of  a  conviction  given  in  pursuance  of  this 
section. 

The  mode  of  proving  a  previous  conviction  autho- 
rized by  this  section  snail  be  in  addition  to  and  not 
in  exclusion  of  any  other  authorized  mode  of  proving 
such  conviction. 

19.  Where  proceedings  are  taken  against  any  person 
for  having  received  goods  knowing  them  to  be  stolen,  or 
for  having  in  his  possession  stolen  property,  evidence 
may  be  given  that  thero  was  found  in  the  possession 
of  such  person  other  property  stolen  within  the  pre- 
ceding period  of  twelve  months,  and  such  evidence  may 
be  taken  into  consideration  for  the  purpose  of  proving 
that  such  person  knew  the  goods  to  be  stolen  which  form 
the  subject  of  the  proceedings  taken  against  him. 

Whero  proceedings  are  taken  against  any  person  for 
having  roceived  goods  knowing  l£em  to  be  stolen,  or 
for  having  in  his  possession  stolen  property,  and  evidence 
has  been  given  mat  the  stolen  property  has  been  found 
in  his  possession,  then  if  such  person  has  within  five  years 
immediately  preceding  been  convicted  of  any  offence 
involving  fraud  or  dishonesty,  evidence  of  such  provious 
conviction  may  be  given  at  any  stage  of  the  proceed- 
ings, and  may  be  taken  into  consideration  for  the  pur- 
pose of  proving  that  the  person  accused  knew  the 
property  which  was  proved  to  be  in  his  possession  to 
have  been  stolen :  provided  that  not  less  than  seven 
days'  notice  in  writing  shall  have  been  given  to  the 
person  accused,  that  proof  is  intended  to  be  given  of 
such  previous  conviction ;  and  it  shall  not  be  necessary 
for  the  purposes  of  this  section  to  charge  in  the  indict- 
ment the  previous  conviction  of  the  person  so  accused. 
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THE  NATURALIZATION  ACT,  1870. 
33  &  34  Vicr.  c.  14,  s.  12. 

12.  The  following  regulations  BhaU  be  made  with 
reepect  to  evidence  under  this  act : 

(1.)  Any  declaration  authorized  to  be  made  under  this 
act  may  be  proved  in  any  legal  proceeding  by 
the  production  of  the  original  declaration,  or  of 
any  copy  thereof  certified  to  be  a  true  copy  by 
one  of  her  Majesty's  principal  secretaries  of 
state,  or  by  any  person  authorized  by  regula- 
tions of  one  of  her  Majesty's  princi^d  secre- 
taries of  state  to  give  certified  copies  of  such 
declaration,  and  the  production  of  such  decla- 
ration or  copy  shall  be  evidence  of  the  person 
therein  named  as  declarant  having  made  the 
same  at  the  date  in  the  said  declaration  men- 
tioned : 

(2.)  A  certificate  of  naturalization  may  be  proved  in 
any  legal  proceeding  by  the  production  of  the 
original  certificate,  or  of  any  copy  thereof  cer- 
tified to  be  a  true  copy  by  one  of  her  Majesty's 
principal  secretaries  of  state,  or  by  any  per- 
son authorized  by  regulations  of  one  of  her 
Majesty's  principal  secretaries  of  state  to  give 
certified  copies  of  such  certificate : 

(3.)  A  certificate  of  re-admission  to  British  nationality 
may  be  proved  in  any  leg^  proceeding  by  the 
production  of  the  original  certificate,  or  of 
any  copy  thereof  certified  to  be  a  true  copy  by 
one  of  her  Majesty's  principal  secretaries  of 
state,  or  by  any  person  authorized  by  regula- 
tions of  one  of  her  Majesty's  principal  secre- 
taries of  state  to  give  certified  copies  of  such 
certificate : 

(4.)  Entries  in  any  register  authorized  to  be  made  in 
pursuance  of  this  act  shall  be  proved  by  such 
copies  and  certified  in  such  manner  as  may  be 
directed  by  one  of  her  Majesty's  principal 
secretaries  of  state,  and  the  copies  of  such 
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entries  shall  be  eyidence  of  any  matters  by 
this  act  or  by  any  regulation. of  ihe  said  secre- 
tary of  state  authorised  to  be  inserted  in  the 
register : 
(5.)  The  Documentary  Evidence  Act,  1868,  shall 
apply  to  any  legulation  made  by  a  secretary 
of  state,  in  pursuance  of  or  for  the  purpose  of 
carrying  into  effect  any  of  the  provisions  of 
this  act. 


EXTEADITION  ACT,  1870. 

33  &  34  YioT.  0.  52,  ss.  14  Aia>  15. 

14.  Depositions  or  statements  on  oath,  taken  in  a 
foreign  state,  and  copies  of  such  original  depositions  or 
statements,  and  foreign  certificates  of  or  judicial  docu- 
ments stating  the  fact  of  conviction,  may,  it  duly  authen- 
ticated, be  received  in  evidence  in  proceedings  under  this 
act. 

15.  Foreign  warrants  and  depositions  or  statements 
on  oath,  and  copies  thereof,  and  certificates  of  or  judi- 
cial documents  stating  the  fact  of  a  conviction,  shall  be 
deemed  duly  authenticated  for  the  purposes  of  this  act 
if  authenticated  in  manner  provided  for  the  time  being 
bylaw,  or  authenticated  as  follows: — (1.)  If  the  war- 
rant purports  to  be  signed  by  a  judge,  magistrate,  or 
officer  of  the  foreign  state  where  the  same  was  issued. 
(2.)  If  the  depositions  or  statements  or  the  copies  thereof 
purport  to  be  certified  under  the  hand  of  a  jud^e, 
magistrate,  or  officer  of  the  foreign  state  where  me 
same  were  taken  to  be  the  original  depositions  or  state- 
ments, or  to  be  the  true  copies  thereof,  as  the  case  may 
require;  and  (3.)  If  the  certificate  of  or  judicial  docu- 
ment stating  the  fact  of  conviction  purports  to  be  cer- 
tified by  a  judge,  magistrate,  or  officer  of  the  foreign 
state  where  the  conviction  took  place ;  and  if  in  every 
case  the  warrants,  depositions,  statements,  copies,  certifi- 
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cates,  and  judicial  documents  (as  the  case  may  be)  are 
authenticated  by  the  oath  of  some  witness,  or  bj  being 
sealed  with  the  ofiGLcial  seal  of  the  minister  of  justioe,  or 
some  other  minister  of  state :  and  all  courts  of  jnstioe, 
justices,  and  magistrates  shall  take  judicial  notice  of 
such  official  seal^  and  shall  admit  the  documents  so 
authenticated  by  it  to  be  received  in  evidence  without 
further  proof. 


EXTItADinON  ACT,  1873. 

36  &  37  Vict.  o.  60,  s.  4. 

4.  Be  it  declared,  that  tilie  provisions  of  the  prin- 
cipal act  relating  to  depositions  and  statements  on  oath 
tajcen  in  a  foreign  state,  and  copies  of  such  original 
depositions  and  statements,  do  and  shall  extend  to 
affirmations  taken  in  a  foreign  state,  and  copies  of  sach 
affirmations. 


FETENDLT  SOCIETIES  ACT,  1875, 

38  &  39  Vict.  o.  60,  s.  39. 

39.  Every  instrument  or  document  (or  copy  or  extract 
thereof)  bearing  the  seal  or  stamp  of  the  central  office 
shall  be  received  iq  evidence  without  further  proof,  and 
every  document  purporting  to  be  signed  by  the  chief  or 
an  assistant  registrar,  or  any  inspector  or  public  auditor 
or  valuer  under  the  act,  shall,  in  the  absence  of  evidence 
to  the  contrary,  be  received  in  evidence  without  proof  of 
the  signature. 
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INDUSTRIAL  AND  PEOVIDENT 
SOCIETIES  ACT,  1876. 

39  &  40  YiCT.  0.  45,  ss.  11  (11),  24. 

11. — (11.)  Any  register  or  list  of  members  or  shares 
kept  by  any  society  shall  be  primd  facie  evidence  of  any 
of  the  following  particulars  entered  therein : 

(a)  The  names,   addresses,   and  occupations  of  the 

members,  the  number  of  shares  held  by  them 
respectively,  the  numbers  of  such  shares,  if  they 
are  distinguished  by  numbers,  and  the  amount 
paid  or  agreed  to  be  considered  as  paid  on  any 
such  shares : 

(b)  The  date  at  which  the  name  of  any  person,  com- 
pany or  society  was  entered  in  such  register  or 
list  as  a  member : 

(c)  The  date  at  which  any  such  person,  company,  or 

society  ceased  to  be  a  member. 

24.  Every  instrument  or  document,  copy  or  extract  of 
an  instrument  or  document,  bearing  the  seal  or  stamp 
of  the  central  office,  shall  be  received  in  evidence  without 
further  proof;  and  every  document  purporting  to  be 
signed  by  the  chief  or  any  assistant  registrar,  or  any 
inspector  or  public  auditor  under  this  act,  shall,  in  the 
absence  of  any  evidence  to  the  contrary,  be  received  in 
evidence  without  proof  of  the  signature. 


BANKERS'  BOOKS  EVIDENCE  ACT,  1879. 

42  Vict.  o.  11. 

An  Act  to  amend  the  Law  of  Evidence  with  respect  to 
Bankers^  Books,  [23rd  May,  1879.] 

Be  it  enacted  as  follows : — 

1.  This  act  may  be  cited  as  the  Bankers'  Books 
Evidence  Act,  1879. 

P.  z  z 
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2.  The  Bankers'  Books  Evidence  Act,  1876,  ahaQ  be 
repealed  as  from  the  passing  of  this  act,  but  such  repeal 
shall  not  affect  anything  which  has  been  done  or 
happened  before  snch  repeal  takes  effect. 

8.  Sabject  to  the  provisions  of  this  act,  a  copy  of  any 
entry  in  a  banker's  book  shall  in  all  legal  proceedings 
be  received  as  primd  facie  evidence  of  such  entry,  and 
of  the  matters,  transactions,  and  accounts  therein  re- 
corded. 

4.  A  copy  of  an  entry  in  a  banker^s  book  shall  not 
be  received  in  evidence  under  this  act  unless  it  be  first 
proved  that  the  book  was  at  the  time  of  the  making  of 
the  entiy  one  of  the  ordinary  books  of  the  bank,  and 
that  the  entry  was  made  in  the  usual  and  ordinary 
course  of  business,  and  that  the  book  is  in  the  custody 
or  control  of  the  bank. 

Such  proof  may  be  given  by  a  partner  or  officer  of 
the  bank,  and  may  be  c^ven  orally  or  by  an  affidavit 
sworn  before  any  conmiissioner  or  person  authorized  to 
take  affidavits. 

5.  A  copy  of  an  entry  in  a  banker's  book  shall  not 
be  received  in  evidence  under  this  act  unless  it  be 
further  proved  that  the  copy  has  been  examined  with 
the  original  entry  and  is  correct. 

Such  proof  shall  be  given  by  some  person  who  has 
examined  the  copy  with  the  original  entry,  and  may 
be  given  either  orally  or  by  an  affidavit  sworn  before 
any  commissioner  or  person  authorized  to  take  affidavits. 

6.  A  banker  or  officer  of  a  bank  shall  not,  in  any 
legal  proceeding  to  which  the  bank  is  not  a  party,  be 
compellable  to  produce  any  bcmker's  book  the  contents 
of  which  can  be  proved  under  this  act,  or  to  appear  as 
a  witness  to  prove  the  matters,  transactions,  and  ac- 
counts therein  recorded,  unless  by  order  of  a  judge 
made  for  special  cause. 

7.  On  the  application  of  any  party  to  a  legal  proceed- 
ing a  court  or  judge  may  order  that  such  party  be  at 
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liberty  to  inspect  and  take  copies  of  any  entries  in  a 
banker's  book  for  any  of  the  purposes  of  such  proceed- 
ings. An  order  under  this  section  may  be  made  either 
with  or  without  summoning  the  bank  or  any  other 
party,  and  shall  be  iserved  on  the  bank  three  dear  days 
before  the  same  is  to  be  obeyed,  imless  the  court  or 
judge  otherwise  directs. 

8.  The  costs  of  any  application  to  a  court  or  judge 
under  or  for  the  purposes  of  this  act,  and  the  costs  of 
anything  done  or  to  be  done  under  an  order  of  a  court 
or  judge  made  under  or  for  Ihe  purposes  of  this  act 
shall  be  in  the  discretion  of  the  court  or  judge,  who 
may  order  the  same  or  any  part  thereof  to  be  paid  to 
any  party  by  the  bank,  where  the  same  have  been 
occasioned  by  any  default  or  delay  on  the  part  of  the 
bank.  Any  such  order  against  a  bank  may  be  enforced 
as  if  the  bank  was  a  party  to  the  proceeding. 

9.  In  this  act  the  expressions  ''bank"  and  ''banker" 
mean  any  person,  persons,  partnership,  or  company 
carrying  on  the  business  of  bankers  and  having  duly 
made  a  return  to  the  Commissioners  of  Inland  Eevenue, 
and  also  any  sayings  bank  certified  under  the  acts 
relating  to  savings  banks,  and  also  any  post  office 
savings  bcmk. 

The  fact  of  any  such  bank  having  duly  made  a  return 
to  the  Commissioners  of  Inland  Eevenue  may  be  proved 
in  any  legal  proceeding  by  production  of  a  copy  of  its 
return  verified  by  the  affidavit  of  a  partner  or  officer  of 
the  bank,  or  by  the  production  of  a  copy  of  a  news- 
paper purporting  to  contain  a  copy  of  such  return 
published  by  the  Commissioners  of  Inland  Eevenue ; 
the  fact  that  any  such  savings  bank  is  certified  under 
the  acts  relating  to  savings  banks  may  be  proved  by  an 
office  or  examined  copy  of  its  certificate ;  the  fact  that 
any  such  bank  is  a  post  office  savings  bank  may  be 
proved  by  a  certificate  purporting  to  be  imder  the  hand 
of  Her  Majesty's  Postmaster-General  or  one  of  the 
secretaries  of  the  post  office. 

Expressions  in  this  act  relating  to  "bankers'  books" 
indude  ledgers,  day  books,  cash  books,  account  books, 
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and  all  other  books  used  in  the  OTdinary  business  of  the 
bank. 

10.  In  this  act — 

The  expression  ''legal  proceeding"  means  any  civil 
or  criminal  proceeding  or  inquiry  in  which  evidence 
is  or  may  be  given,  and  includes  an  arbitratiofn ; 

The  expression  ''the  court"  means  the  court,  judge, 
arbitrator,  persons,  or  person  before  whom  a  legal 
proceeding  is  held  or  taken ; 

The  expression  "  a  judge "  means  with  respect  to 
England  a  judge  of  the  High  Court  of  Justice,  and 
with  respect  to  Scotland  a  lord  ordinary  of  the 
Outer  House  of  the  Court  of  Session,  and  with 
respect  to  Ireland  a  judge  of  the  High  Court  of 
Justice  in  Ireland ; 

The  judge  of  a  county  court  may  with  respect  to  any 
action  in  such  court  exercise  the  powers  of  a  judge 
under  this  act. 

11.  Sunday,  Christmas  Day,  Good  Friday,  and  any 
bank  holiday  shall  be  excluded  from  the  computation 
of  time  under  this  act. 


THE  EEVENUE,  FRIENDLY  SOCIETIES 
AND  NATIONAL  DEBT  ACT,  1882. 

45  &  46  Vict.  c.  72. 

11. — (2.)  From  and  after  the  passing  of  this  act  the 
expressions  "bank"  and  "bankers"  in  the  Bankers 
Books  Evidence  Act,  1879,  shall  include  any  company 
carrying  on  the  business  of  bankers  to  which  the  provi- 
sions of  the  Companies  Acts,  1862  to  1880,  are  applicable, 
and  having  duly  furnished  to  the  registrar  of  Joint  Stock 
Companies  a  list  and  summary,  with  the  addition  specified 
by  this  act,  and  the  fact  of  such  list  and  summary  having 
been  duly  furnished  may  be  proved  in  any  legal  proceed- 
ings by  the  certificate  of  the  registrar  or  any  assistant 
registrar  for  the  time  being  of  Joint  Stock  Companie& 
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BELLS  OF  SALE  ACT,  1878. 

41  &  42  Vict.  o.  31,  ss.  4—7. 

4.  In  this  act  the  following  words  and  expressions 
shaU  have  the  meanings  in  this  section  assigned  to  them 
respectiyely,  unless  there  be  something  in  the  subject 
or  context  repugnant  to  such  construction ;  (that  is  to 

say.) 

The  expression  ''bill  of  sale"  shall  include  bills  of 

sale,  assignments,  transfers,  declarations  of  trust 

without  transfer,  inventories  of  goods  with  receipt 

thereto  attached,  or  receipts  for  purchase  moneys 

of  goods,  and  other  assurances  of  personal  chattels, 

and  also  powers  of  attorney,  authorities,  or  licenses 

to  take  possession  of  personal  chattels  as  security 

for  any  debt,  and  also  any  agreement,  whether 

intended  or  not  to  be  followed  by  the  execution  of 

any  other  instrument,  by  which  a  right  in  equity  to 

any  personal  chattels,  or  to  any  charge  or  security 

thereon,  shall  be  conferred,  but  shall  not  include 

the  following  documents;  that  is  to  say,  assignments 

for  the  benefit  of  the  creditors  of  the  person  making 

or  giving  the  same,  marriage  settlements,  transfers 

or  assignments  of  any  ship  or  vessel  or  any  share 

thereof,  transfers  of  goods  in  the  ordinary  course 

of  business  qf  any  trade  or  calling,  bills  of  sale  of 

foods  in  foreign  parts  or  at  sea,  bills  of  lading, 
adia  warrants,  warehouse-keepers'  certificates, 
warrants  or  orders  for  the  delivery  of  goods,  or 
any  other  documents  used  in  the  ordinary  course 
of  business  as  proof  of  the  possession  or  control  of 
goods,  or  authorizing  or  purporting  to  authorize, 
either  by  indorsement  or  by  delivery,  the  possessor 
of  such  document  to  transfer  or  receive  goods 
thereby  represented : 
The  expression  ''personal  chattels"  shall  mean  goods, 
furniture,  and  other  articles  capable  of  complete 
transfer  by  delivery,  and  (when  separately  assigned 
or  charged)  fixtures  and  growing  crops,  but  shall 
not  include  chattel  interests  in  real  estate,  nor 
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fiztares  (except  trade  machineTj  as  Hereinafter 
defined),  when  assigned  together  with  a  freehold 
or  leasehold  interest  in  any  land  or  building  to 
which  they  are  affixed,  nor  growing  crops  when 
assigned  together  with  any  interest  in  the  land  on 
which  they  grow,  nor  shares  or  interests  in  the 
stock,  funds,  or  securities  of  any  gOYemmenty  or  in 
the  capital  or  properly  of  incorporated  or  joint  stock 
companies,  nor  choses  in  action,  nor  any  stock  or 
produce  upon  any  farm  or  lands  which  by  virtue  of 
any  covenant  or  agreement  or  of  the  custom  of  the 
country  ought  not  to  be  removed  from  any  farm, 
where  the  same  are  at  the  time  of  makikig  or  giving 
of  such  bill  of  sale : 

Personal  chattels  shall  be  deemed  to  be  in  the 
"apparent  possession"  of  the  person  making  or 
giving  a  bill  of  sale,  so  long  as  they  remain  or  are 
in  or  upon  any  house,  mill,  warehouse,  building, 
works,  yard,  land,  or  other  premises  occupied  by 
him,  or  are  used  and  enjoyed  by  him  in  any  place 
whatsoever,  notwithstancQng  that  formal  possession 
thereof  may  have  been  taken  by  or  given  to  any 
other.person : 

"  Prescribed  "  means  prescribed  by  rules  made  under 
the  provisions  of  this  act. 

5.  Prom  and  after  the  commencement  of  this  act  trade 
machinery  shall,  for  the  purposes  of  this  act,  be  deemed 
to  be  personal  chattels,  and  any  mode  of  disposition  of 
trade  machinery  by  the  owner  thereof  which  would  be 
a  bill  of  sale  as  to  any  other  personal  chattels  shall  be 
deemed  to  be  a  bill  of  sale  within  the  meaning  of  this 
act. 
For  the  purposes  of  this  act — 

"  Trade  machinery  "  means  the  machinery  used  in 
or  attached  to  any  factory  or  workshop ; 
1st.  Exclusive  of  the  fixed  motive-powers,  such 
as  the  wator- wheels  and  steam  engines,  and 
the  steam  boilers,  donkey  engines,  and  other 
fixed  appurtenances  of   the    said   motive- 
powers;  and, 
2nd.  Exclusive  of  the  fixed  power  machinery,  such 
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as  the  shafts,  wheels,  drums,  and  their  fixed 
appurtenances,  which  transmit  the  action  o£ 
the  motive-powers  to  the  other  machinery, 
fixed  and  loose ;  and, 
3rd.  Exclusive  of  the  pipes  for  steam,  gas,  and 
water  in  the  factory  or  workshop. 
The  machinery  or  edects  excluded  by  this 
section    from  the  definition    of    trade 
machinery  shall  not  be  deemed  to  be 
personal  chattels  within  the  meaning  of 
this  act. 
'^ Factory  or  workshop"  means  any  premises  on 
which  any  manual  labour  is  exercised  by  way 
of  trade,  or  for  purposes  of  gain,  in  or  inci- 
dental to  the  following  purposes  or  any  of 
them ;  that  is  to  say, 

(a)  In  or  incidental  to  the  making  any  article  or 

part  of  an  article ;  or 

(b)  In  or  incidental  to  the  altering,  repairing, 

ornamenting,   finishing,   of    any    article; 
or 

(c)  In  or  incidental  to  the  adapting  for  sale  any 

article. 

6.  Every  attornment,  instrument,  or  agreement,  not 
being  a  mining  lease,  whereby  a  power  of  distress  is 
given  or  agreed  to  be  given  by  any  person  to  any  other 
person  by  way  of  security  for  any  present,  future,  or 
contingent,  debt  or  advance,  and  whereby  any  rent  is 
reserved  or  made  payable  as  a  mode  of  providing  for 
the  payment  of  interest  on  such  debt  or  advance,  or 
otherwise  for  the  purpose  of  such  security  only,  shall  be 
deemed  to  be  a  bill  of  sale,  within  the  meaning  of  this 
act,  of  any  personal  chattels  which  may  be  seized  or 
taken  under  such  power  of  distress. 

Provided,  that  nothing  in  this  section  shall  extend  to 
any  mortgage  of  any  estate  or  interest  in  any  land, 
tenement,  or  hereditament  which  the  mortgagee,  being 
in  possession,  shall  have  demised  to  the  mortgagor  as 
his  tenant  at  a  fair  and  reasonable  rent. 

7.  No  fixtures  or  growing  crops  shall  be  deemed^ 
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under  this  act,  to  be  sepcuutely  assigned  or  chained  by 
reason  only  that  they  are  assigned  by  separate  words, 
or  that  power  is  given  to  sever  them  from  the  land  or 
building  to  which  they  are  afiixed,  or  from  the  land  on 
which  they  grow,  without  otherwise  taking  possessian 
of  or  dealing  with  such  land  or  bmlding,  or  land,  if  by 
the  same  instrument  any  freehold  or  leasehold  interest 
in  the  land  or  building  to  which  such  fixtures  are 
affixed,  or  in  the  land  on  which  such  crops  grow,  is  also 
conveyed  or  assigned  to  the  same  persons  or  person. 

The  same  rule  of  construction  shall  be  applied  to  aU 
deeds  or  instruments,  including  fixtures  or  growing 
crops,  executed  before  the  commencement  of  this  act 
and  then  subsisting  and  in  force,  in  all  questions  aiisin^ 
under  any  bankruptcy,  liquidation,  assignment  for  the 
benefit  of  creditors,  or  execution  of  any  process  of  any 
court,  which  shall  take  place  or  be  issued  after  the  com- 
mencement of  this  act. 


FUGITIVE  OFFENDERS'  ACT,  1881. 

44  &  45  YiCT.  c.  69,  s.  29. 

29.  A  magistrate  may  take  depositions  for  the  purposes 
of  this  act,  in  the  absence  of  a  person  accused  of  an 
offence,  in  like  manner  as  he  might  take  the  same  if 
such  person  were  present  and  accused  of  the  offence 
before  him.  Depositions  (whether  taken  in  the  absence 
of  the  fugitive  or  otherwise),  and  copies  thereof,  and 
official  certificates  of  or  judicial  documents  stating  facts, 
may,  if  duly  authenticated,  be  received  in  evidence  in 
proceedings  under  this  act.  Provided,  that  nothing  in 
this  act  shall  authorise  the  reception  of  any  such  deposi- 
tions, copies,  certificates,  or  documents  in  evidence 
against  a  person  upon  his  trial  for  an  offence.  Warrants 
and  depositions,  and  copies  thereof,  and  official  certificates 
of  or  judicial  documents  stating  facts,  shall  be  deemed 
duly  authenticated  for  the  purposes  of  this  act  if  they 
are  authenticated  in  manner  provided  for  the  time  being 
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hy  law,  or  if  they  purport  to  be  signed  by  or  authen- 
ticated by  the  signature  of  a  judge,  magistrate,  or 
officer  of  the  part  of  her  Majesty's  dominions  in  which 
the  same  are  issued,  taken,  or  made ;  and  are  authenti- 
<)ated  either  by  the  oath  of  some  witness,  or  by  being 
sealed  with  the  official  seal  of  a  secretary  of  state,  or 
with  the  pubHc  seal  of  a  British  possession,  or  with  the 
official  seal  of  a  governor  of  a  British  possession,  or  of 
a  colonial  secretary,  or  of  some  secretary  or  minister 
administering  a  department  of  the  government  of  a 
British  possession.  And  all  courts  and  magistrates 
shall  take  judicial  notice  of  every  such  seal  as  is  in  this 
section  mentioned,  and  shall  admit  in  evidence,  without 
further  proof,  the  documents  authenticated  by  it. 


STAMP  ACT,  1891. 

64  &  55  Vict.  c.  39,  s.  15. 

16. — (1.)  Save  where  other  express  provision  is  in 
this  act  made,  any  unstamped  or  insufficiently  stamped 
instrument  may  be  stamped  after  the  execution  thereof, 
on  payment  of  the  unpaid  duty  and  a  penalty  of  ten 
pounds,  and  also  by  way  of  further  penalty,  where  the 
unpaid  duty  exceeds  ten  pounds,  of  interest  on  such 
duty,  at  the  rate  of  five  pounds  per  centum  per  annimi, 
from  the  day  upon  which  the  instrument  was  first 
executed  up  to  the  time  when  the  amount  of  interest  is 
equal  to  the  unpaid  duty. 

(2.)  In  the  case  of  such  instruments  hereinafter  men- 
tioned as  are  chargeable  with  ad  valorem  duty,  the 
following  provisions  shall  have  effect : 

(a.)  The  instrument,  unless  it  is  written  upon  duly 
stamped  material,  shall  be  duly  stamped  with 
the  proper  ad  valorem  duty  before  the  expira- 
tion of  thirty  days  after  it  is  first  executed,  or 
after  it  has  been  first  received  in  the  United 
Kingdom  in  case  it  is  first  executed  at  any 
place  out  of  the  United  Kingdom,  unless  the 
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opinion  of  the  CommiBsioners  with,  respect  to 
the  amount  of  duty  with  which  the  instrumeot 
is  chargeable,  has,  before  such  expiration,  beem 
required  under  the  provisions  of  this  act : 

(bJ)  If  the  opinion  of  the  Gommissioners  with  respect 
to  any  such  instrument  has  been  required,  the 
instrument  shall  be  stamped  in  accordance 
with  the  assessment  of  tke  Commissioners 
within  fourteen  days  after  notice  of  the  asseea- 
ment: 

(e,)  If  any  such  instrument  executed  after  the  siz- 
teenth  day  of  May  one  thousand  eight  hundred 
and  eighty-eight  hss  not  been  or  is  not  duly 
stamped  in  conformity  with  the  foregoing  {oe- 
visions  of  this  sub-section,  the  person  in  that 
behalf  hereinafter  specified  shall  incur  a  Bne 
of  ten  pounds,  and  in  addition  to  the  penalty 
payable  on  stamping  the  instrument  there 
shall  be  paid  a  fiuther  penalty  equivalent  to 
the  stamp  duty  thereon,  unless  a  reasonable 
excuse  for  the  delay  in  stamping,  or  the 
omission  to  stamp,  or  the  insufficiency  of 
stamp,  be  afforded  to  the  satisfaction  of  the 
Commissioners,  or  of  the  court,  judge,  arbitra- 
tor, or  referee  before  whom  it  is  produced : 

(J.)  The  instruments  and  persons  to  which  the  pro- 
visions of  this  sub-section  are  to  apply  are 
follows : — 


Title  of  Instmment  as  described  in 
the  First  Schedule  to  this  AoL 


Bond,  oOYenant,  or  instrument 
of  any  kind  whatsoever. 

Gonveyanoe  on  sale  -        -        - 

Lease  or  ta(^  .... 

ICortgage,  bond,  debentnre, 
oovenant,  and  warrant  of 
attorney  to  oonf ess  and  enter 
up  judgment. 

Settlement      .        .        .        - 


Fenom  liable  to  I^nalty. 


The  obligee,  ooTenantee,  or  other 
person  taking  the  security. 

The  vendee  or  transferee. 

The  lessee. 

The  mortgagee  or  obligee;  in  the 
ease  of  a  transfer  or  reeonTey- 
anoe,  the  transferee,  assigiiee^ 
or  disponee,  or  the  person  re- 
deeming the  security. 

The  settlor. 
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(3.)  Provided  that  save  where  other  express  pro- 
vision is  made  by  this  act  in  relation  to  any  particular 
instrument : 

(a.)  Any  imstamped  or  insufficiently  stamped  iostru- 
ment  which  has  been  first  executed  at  any 
place  out  of  the  United  Kingdom,  may  be 
stamped,  at  any  time  within  ihirty  days  after 
it  has  been  first  received  in  the  United  King- 
dom, on  payment  of  the  unpaid  duty  only :  and 
(5.)  The  Commissioners  may,  if  they  think  fit,  at  any 
time  within  three  months  after  the  first  execu- 
tion of  any  instrument,  mitigate  or  remit  any 
penalty  payable  on  stamping. 
(4.)  The  payment  of  any  penalty  payable  on  stamping 
is  to  be  denoted  on  the  instrument  by  a  particular 
stamp. 


WITNESSES  (PUBLIC  INQUIEIES)  PEO- 

TECTION  ACT,  1892. 

55  &  56  Vict.  c.  64. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1.  In  this  act  the  word  ^'inquiry"  shall  mean  any 
inquiry  held  imder  the  authority  of  any  royal  commis- 
sion or  by  any  committee  of  either  house  of  parliament, 
or  pursuant  to  any  statutory  authority,  wnether  the 
evidence  at  such  inquiry  is  or  is  not  given  on  oath,  but 
shall  not  include  any  inquiry  by  any  court  of  justice. 

2.  Every  person  who  commits  any  of  the  following 
acts,  that  is  to  say,  who  threatens,  or  in  any  way 
punishes,  damnifies,  or  injures,  or  attempts  to  punish, 
damnify,    or    injure,    any   person    for    naving    given 
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eyidence  upon  any  inquiry,  or  on  aooonnt  of  the 
evidence  wbich  he  has  given  upon  any  such  inquiiy, 
shall,  unless  such  evidence  was  given  in  bad  f €dth,  be 
guilty  of  a  misdemeanor,  and  be  liable  upon  convictiaa 
thereof  to  a  maximum  penalty  of  one  hundred  pounds^ 
or  to  a  maximnm  imprieonment  of  three  months. 

3.  A  prosecution  for  any  offence  under  this  act  may 
be  heard  and  determined  by  a  court  of  summary  juris- 
diction under  the  Summaiy  Jurisdiction  Acts,  provided 
that  should  either  the  complainant  or  the  party  chained 
object  to  the  case  being  dealt  with  summarily,  the 
court  shall  send  such  case  for  trial  to  the  quarter 
sessions  or  assizes,  or  in  cases  arising  within  the  metto* 
politan  area  to  the  central  criminal  court. 

4.  It  shall  be  lawful  for  any  court  before  which  any 
person  may  be  convicted  of  any  offence  under  this  act, 
if  it  thinks  fit,  in  addition  to  sentence  or  punishment  by 
way  of  fine  or  imprisonment,  to  condemn  such  person  to 
pay  the  whole  or  any  part  of  the  costs  and  expenses 
mcurred  in  and  about  the  prosecution  and  conviction 
for  the  offence  of  which  he  shall  be  convicted,  and, 
upon  the  application  of  the  complainant,  and  imme- 
diately after  such  conviction,  to  award  to  complainant 
any  sum  of  money  which  it  may  think  reasonable, 
having  regard  to  aJl  the  circumstances  of  the  case,  by 
way  of  satisfaction  or  compensation  for  any  loss  ol 
situation,  wages,  status,  or  other  damnification  or  in- 
jury suffered  by  the  complainant  through  or  by  means 
of  the  offence  of  which  such  person  shall  be  so  con- 
victed, provided  that  where  the  case  is  tried  before  a 
jury,  such  jury  shall  determine  what  amount,  if  any,  is 
to  be  paid  by  way  of  satisfaction  or  compensation. 

5.  The  amount  awarded  for  such  satisfaction  or  com- 
pensation, together  with  such  costs,  to  be  taxed  by  the 

S roper  officer  of  the  court,  shall  be  deemed  a  judgment 
ebt  due  to  the  person  entitled  to  receive  the  same  from 
the  person  so  convicted,  and  be  recoverable  accordingly. 

6.  In  the  application   of  this  act  to  Scotland  the 
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following  modifications  shall  have  efPect : — (1.)  A  court 
of  summary  jurisdiction  means  the  sherifP.  (2.)  If  the 
complainant  or  the  party  charged,  as  in  section  three  of 
this  act  mentioned,  objects  to  the  case  being  dealt  with 
Bummarily,  it  shall  be  sent  for  trial  by  the  sheriff  with 
a  jury,  or  by  the  High  Court  of  Justiciary,  as  her 
Majesty's  advocate  shaU  direct.'  (3.)  Judgment  debt 
means  a  civil  debt,  and  such  debt  may  be  recovered  in 
any  competent  court. 

7.  Nothing  in  this  act  contained  shall  in  any  way 
lessen  or  affect  any  power  or  privilege  possessed  by 
either  house  of  parliament,  or  any  power  given  by 
statute  in  the  premises. 

8.  This  act  may  be  cited  as  the  Witnesses  (Public 
Inquiries)  Protection  Act,  1892. 
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Ordee  xxxvn. 

I.  Evidence  Generally. 

1 .  In  the  absence  of  any  agreement  in  writing  between 
the  solicitors  of  aU  parties,  and  subject  to  these  rules, 
the  witnesses  at  the  tidal  of  any  action  or  at  any  assess- 
ment of  damages  shall  be  examined  vivd  voce  and  in 
open  court,  but  the  court  or  a  judge  may  at  any  time 
for  sufficient  reason  order  that  any  particular  fact  or 
facts  may  be  proved  by  affidavit,  or  that  the  affidavit  of 
any  witness  may  be  read  at  the  hearing  or  trial,  on 
such  conditions  as  the  court  or  judge  may  think  reason- 
able, or  that  any  witness  whose  attendance  in  court 
ought  for  some  sufficient  cause  to  be  dispensed  with  be 
examined  by  interrogatories  or  otherwise  before  a  com- 
missioner or  examiner ;  provided  that,  where  it  appears 
to  the  court  or  judge  that  the  other  party  bond  fide 
desires  the  production  of  a  witness  for  cross-examination, 
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and  thai  such  witness  can  be  produced,  an  order  shall 
not  be  made  aathoiizing  the  evidence  of  snch  witness  to 
be  given  by  affidavit. 

2.  In  default  addons  in  rem^  and  in  references  in 
admiralty  actions,  evidence  may  be  given  by  affidavit. 

8.  An  order  to  read  evidence  taken  in  anotber  cause 
or  matter  shall  not  be  necessary,  but  such  evidence  may, 
saving  all  just  exceptions,  be  read  on  ex  parte  applica- 
tions by  leave  of  the  court  or  a  judge,  to  be  obtained  at 
the  time  of  making  any  such  application,  and  in  any 
other  case  upon  the  party  desiring  to  use  such  evidence 
giving  two  days  previous  notice  to  the  other  parties  of 
his  intention  to  read  such  evidence. 

4.  Office  copies  of  all  writs,  records,  pleadings,  and 
documents  filed  in  the  High  Court  of  Justice  shall  be 
admissible  in  evidence  in  all  causes  and  matters  and 
between  all  persons  or  parties,  to  the  same  extent  as  the 
original  would  be  admissible. 

U.  Examination  of  Witnesses, 

5.  The  court  or  a  judge  may,  in  any  cause  or  matter 
where  it  shall  appear  necessazy  for  the  purposes  of 
justice,  make  any  order  for  the  examination  upon  oath 
before  the  court  or  judge  or  any  officer  of  the  court,  or 
any  other  person  and  at  any  place,  of  any  witness  or 
person,  and  may  empower  any  party  to  any  such  cause 
or  matter  to  give  sucn  deposition  in  evidence  therein  on 
such  terms,  if  any,  as  the  court  or  a  judge  may  direct. 

6.  An  order  for  a  commission  to  examine  witnessee 
shall  be  in  the  Form  No.  36,  in  Appendix  K.,  and  the 
writ  of  commission  shall  be  in  the  Form  No.  13,  in 
Appendix  J.,  with  such  variations  as  circumstances  may 
require. 

6a.  If  in  any  case  the  court  or  a  judge  shall  so  order, 
there  shall  be  issued  a  request  to  examine  witnesses 
in  lieu  of  a  commission.  The  Forms  1  and  2  in  the 
Appendix  hereto  shall  be  used  for  such  order  and 
request  respectively,  with  such  variation  as  circum* 
stemces  may  require,  and  may  be  cited  as  37a  and  37b 
in  Appendix  K. 

7.  The  court  or  a  judge  may  in  any  cause  or  matter 
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at  any  stage  of  the  proceedings  order  the  attendance  of 
any  person  for  the  purpose  of  producing  any  writings  or 
other  documents  named  in  the  order  which  the  court  or 
judge  may  think  £t  to  be  produced :  provided  that  no 
person  shall  be  compelled  to  produce  under  any  such 
order  any  writing  or  other  document  which  he  could  not 
be  compelled  to  produce  at  the  hearing  or  trial. 

8.  Ally  person  wilfully  disobeying  any  order  re- 
quiring his  attendance  for  the  purpose  of  being  examined 
or  producing  any  document  shall  be  deemed  guilty  of 
oontempt  of  court,  and  may  be  dealt  with  accordingly. 

9.  Any  person  required  to  attend  for  the  purpose  of 
beine  examined  or  of  producing  any  document  shall  be 
entitled  to  the  like  conduct  money  and  payment  for 
expenses  and  loss  of  time  as  upon  attendance  at  a  trial 
in  court. 

10.  Where  any  witness  or  person  is  ordered  to  be 
examined  before  any  officer  of  the  court,  or  before  any 
person  appointed  for  the  purpose,  the  person  taking  the 
examination  shall  be  furnished  by  the  party  on  whose 
application  the  order  was  made  with  .a  copy  of  the  writ 
and  pleadings,  if  any,  or  with  a  copy  of  tne  documents 
necessary  to  inform  the  person  taking  the  examination 
of  the  questions  at  issue  between  the  parties. 

11.  The  examination  shall  take  place  in  the  presence 
of  the  parties,  their  counsel,  solicitors,  or  agents,  and 
the  witnesses  shall  be  subject  to  cross-examination  and 
reexamination. 

12.  The  depositions  taken  before  an  officer  of  the 
court,  or  before  any  other  person  appointed  to  take  the 
examination,  shall  be  taken  down  in  writing  by  or  in 
the  presence  of  the  examiner,  not  ordinarily  by  question 
and  answer,  but  so  as  to  represent  as  nearly  as  may  be 
the  statement  of  the  witness,  and  when  completed  shall 
be  read  over  to  the  witness  and  signed  by  him  in  the  pre- 
sence of  the  parties,  or  such  of  them  as  may  think  nt  to 
attend.  If  ihe  witness  shall  refuse  to  eign  the  deposi- 
tions, the  examiner  shall  sign  the  same.  The  examiner 
may  put  down  any  particular  question  or  answer  if  there 
should  appear  any  special  reason  for  doing  so,  and  may 
put  any  question  to  the  witness  as  to  the  meaning  of 
any  answer,  or  as  to  any  matter  arising  in  the  course  of 
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the  examinatioii.  Any  questionB  which  may  be  objected 
to  shall  be  taken  down  by  the  examiner  in  the  deposi- 
tions, and  he  shall  state  his  opinion  thereon  to  the 
oonnsel,  solicitors,  or  parties,  and  shall  refer  to  such 
statement  in  the  depositions,  but  he  shall  not  have 
power  to  decide  upon  the  materiality  or  relevancy  of 
any  question. 

13.  If  any  person  duly  summoned  by  subpcma  to 
attend  for  examination  shall  refuse  to  attend,  or  if, 
haying  attended,  he  shall  refuse  to  be  sworn  or  to 
answer  any  lawful  question,  a  certificate  of  such  refusal, 
signed  by  the  examiner,  shall  be  filed  at  the  central 
office,  and  thereupon  the  party  requiring  the  attendance 
of  the  witness  may  apply  to  the  court  or  a  judge  ez  parte 
or  on  notice  for  an  order  directing  the  witness  to  attend, 
or  to  be  sworn,  or  to  answer  any  question,  as  the  case 
may  be. 

14.  If  any  witness  shall  object  to  any  question  which 
may  be  put  to  him  before  an  examiner,  the  question  so 
put,  and  the  objection  of  the  witness  thereto,  shall  be 
taken  down  by  the  examiner,  and  transmitted  by  him  to 
the  central  office  to  be  there  filed,  and  the  validity  of  the 
objection  shall  be  decided  by  the  court  or  a  judge. 

15.  In  any  case  under  the  two  last  preceding  Hules, 
the  court  or  a  judge  shall  have  power  to  order  the 
witness  to  pay  any  costs  occasioned  by  his  refusal  or 
objection. 

16.  When  the  examination  of  any  witness  before  any 
examiner  shall  have  been  conclude,  the  original  depo- 
sitions, authenticated  by  the  signature  of  the  examiner, 
shall  be  transmitted  by  him  to  the  central  office,  and 
there  filed. 

17.  The  person  taking  the  examination  of  a  witness 
imder  these  Hules  ma}',  and  if  need  be  shall,  make  a 
special  report  to  the  court  touching  such  examination 
and  the  conduct  or  absence  of  any  witness  or  other 
person  thereon,  and  the  court  or  a  judge  may  direct 
such  proceedings  and  make  such  order  as  upon  the 
report  they  or  he  may  think  just. 

18.  Except  where  by  this  Order  otherwise  provided, 
or  directed  by  the  court  or  a  judge,  no  deposition  shall 
be  given  in  evidence  at  the  hearing  or  trial  of  the  cause 
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or  matter  without  the  consent  of  the  party  against  whom 
the  same  may  be  ofPered,  unless  the  court  or  judge  is 
satisfied  that  the  deponent  is  dead,  or  beyond  the  juris-, 
diction  of  the  court,  or  unable  from  sickness  or  other, 
infirmity  to  attend  the  hearing  or  trial,  in  any  of  which 
cases  the  depositions  certified  under  the  hand  of  the» 
person  taking  the  examination  shall  be  admissible  in, 
evidence  saving  all  just  exceptions  without  proof  of  the 
signature  to  such  certificate. 

19.  Any  ofiGLcer  of  the  court,  or  other  person  directed 
to  take  the  examination  of  any  witness  or  person,  may 
administer  oaths. 

20.  Any  party  in  any  cause  or  matter  may  by  subpoma^ 
ad  testificandum  or  duces  tecum  require  the  attendance  of- 
any  witness  before  an  officer  of  the  court,  or  other  person/ 
appointed  to  take  the  examination,  for  the  purpose  of ' 
using  his  evidence  upon  any  proceeding  in  the  cause  or 
matter  in  like  manner  as  such  witness  would  be  bound:. 
to  attend  and  be  examined  at  the  hearing  or  trial ;  and 
any  party  or  witness  having  made  an  affidavit  to  be  used 
or  which  shaU  be  used  on  any  proceeding  in  the  cause  • 
or  matter  shall  be  bound  on  being  served  with  such 
subpcena  to  attend  before  such  officer  or  person  for  cross- 
examination.  ) 

21.  Evidence  taken  subsequently  to  the  hearing  or 
trial  of  any  cause  or  matter  shall  be  taken  as  nearly  a& 
may  be  in  the  same  manner  as  evidence  taken  at  or  with 
a  view  to  a  trial. 

22.  The  practice  with  reference  to  the  examination^, 
cross-examination,  and  re-examination  of  witnesses  at  a 
trial  shall  extend  and  be  applicable  to  evidence  taken  in 
any  cause  or  matter  at  any  stage. 

23.  The  practice  of  the  court  with  respect  to  evidence 
at  a  trial,  when  applied  to  evidence  to  be  taken  before 
an  officer  of  the  court  or  other  person  in  any  cause  or 
matter  after  the  hearing  or  trial,  shall  be  subject  to  any 
special  directions  which  may  be  given  in  any  case. 

24.  No  affidavit  or  deposition  filed  or  made  before 
issue  joined  in  any  cause  or  matter  shall  without  special 
leave  of  the  court  or  a  judge  be  received  at  the  hearing 
or  trial  thereof,  unless  within  one  month  after  issue 
joined,  or  within  such  longer  time  as  may  be  allowedz 

p.  3  a 
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by  special  leave  of  the  oonrt  or  a  jndge,  notice  in 
writing  shall  have  been  given  by  the  party  intending 
to  use  the  same  to  the  opposite  party  of  his  intention  in 
that  behalf. 

25.  All  evidence  taken  at  the  hearing  or  trial  of  any 
wase  or  matter  may  be  used  in  any  sabeequent  pro- 
ceedings in  the  same  cause  or  matter. 


111.  Suhpcena. 

26.  Where  it  is  intended  to  sue  out  a  gybpoBnOj  a 
pracipe  for  that  purpose,  in  the  Foim  No.  21  in  Appen- 
dix G.,  and  containing  the  name  or  firm  and  the  place 
of  business  or  residence  of  the  solicitor  intending  to  sue 
out  the  same,  and,  where  such  solicitor  is  agent  only, 
then  also  the  name  or  firm  and  place  of  busineas  or 
residence  of  the  principal  solicitor,  shall  in  all  cases  be 
delivered  and  filed  at  the  central  office. 

27.  A  writ  of  subpama  shall  be  in  one  of  the  Fanns 
1  to  7  in  Appendix  J.,  with  such  variations  as  dicum- 
stances  may  require. 

28.  Where  a  mhpcena  is  required  for  the  attendance 
of  a  witness  for  the  purpose  of  proceedings  in  chambersy 
such  subpcma  shall  issue  from  ue  central  office  upon  a 
note  from  the  judge. 

29.  Every  suhpcBna  other  than  a  mipiena  duce9  Ucum 
shall  contain  three  names  where  necessaxy  or  required^ 
but  may  contain  any  larger  number  of  names. 

30.  No  more  than  three  persons  shall  be  included  in 
one  subpcena  duces  tecumy  and  the  party  suing  out  the 
same  shall  be  at  liberty  to  sue  out  a  subpcena  ieir  each 
person  if  it  shall  be  deemed  necessary  or  desirable. 

31.  In  the  interval  between  the  suing  out  and  service 
of  any  subpcma  the  party  suing  out  the  same  may 
correct  any  error  in  the  names  of  parties  or  witnesses, 
and  may  have  the  writ  re-sealed  upon  leaving  a  corrected 
pracipe  of  such  subpcena  marked  with  the  words  "  altered 
and  re-sealed,"  and  signed  with  the  name  and  address 
of  the  solicitor  suing  out  the  same. 

32.  The  service  of  a  subp{Bna  shall  be  effected  by 
delivering  a  copy  of  the  writ,  and  of  the  indorsement 
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thereon,  and  at  the  same  time  producing  the  original- 
writ. 

33.  Affidavits  filed  for  the  purpose  of  proving  the 
service  of  a  subpoena  upon  any  defendant  must  state 
when,  where,  and  how,  and  by  whom,  such  service  was 
effected. 

34.  The  service  of  any  subpoena  shall  be  of  no  validity 
if  not  made  within  twelve  weeks  after  the  teste  of  the 
writ. 


Order  XXXYIII. 
I.  Affidavits  and  Depositions. 

1.  Upon  any  motion,  petition,  or  summons  evidence 
may  be  given  by  affidavit;  but  the  court  or  a  judge  may, 
on  the  application  of  either  party,  order  the  attendance 
for  cross-examination  of  the  person  making  any  such 
affidavit. 

2.  Every  affidavit  shall  be  intituled  in  the  cause  or 
matter  in  which  it  is  sworn ;  but  in  every  case  in  which 
there  are  more  than  one  plaintifE  or  defendant,  it  shall 
be  sufficient  to  state  the  full  name  of  the  first  plaintifl 
or  defendant  respectively,  and  that  there  are  other 
plaintiffs  or  defendants,  as  the  case  may  be ;  and  the 
costs  occasioned  by  any  unnecessary  prolLzi^  in  any 
such  title  shall  be  disallowed  by  the  taxing  officer. 

3.  Affidavits  shall  be  confined  to  such  facts  as  the 
witness  is  able  of  his  own  knowledge  to  prove,  except 
on  interlocutory  motions,  on  which  statements  as  to  lus 
belief,  with  the  grounds  thereof,  may  be  admitted.  The 
costs  of  every  affidavit  which  shall  unnecessarily  set  forth 
matters  of  hearsay,  or  argumentative  matter,  or  copies 
of  or  extracts  from  documents,  shall  be  paid  by  the  party 
filing  the  same. 

4.  Affidavits  sworn  in  England  shall  be  sworn  before 
a  judge,  district  registrar,  commissioner  to  administer 
oaths,  or  officer  empowered  under  these  rules  to  ad* 
minister  oaths. 

5.  Every  commissioner  to  administer  oaths  shall  ex- 
press the  time  when  and  the  place  where  he  shall  take 
any  affidavit,  or  the  acknowledgment  of  any  deed,  or 

3a2 
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recognizance;  otherwise  the  same  shall  not  be  held 
authentic,  nor  be  admitted  to  be  filed  or  enrolled  without 
the  leave  of  the  court  or  a  judge ;  and  every  such  com- 
missioner shall  express  the  time  when,  and  the  place 
where,  he  shall  do  any  other  act  incident  to  his  office. 

6.  All  examinations,  affidavits,  declarations,  affirma- 
tions, and  attestations  of  honour  in  causes  or  matters 
depending  in  the  High  Court,  and  also  acknowledgments 
required  for  the  purpose  of  enrolling  any  deed  in  the 
central  office,  may  be  sworn  and  taken  in  Scotland  or 
Ireland  or  the  Channel  Islands,  or  in  any  colony,  island, 
plantation,  or  place  xmder  the  dominion  of  her  Majesty 
in  foreign  parts,  before  any  judge,  court,  notary  public, 
or  person  lawfully  authorized  to  administer  oaths  in  such 
country,  colony,  island,  plantation,  or  place  respecdvelyy 
or  before  any  of  her  Majesty's  consuls  or  vice-consuls 
in  any  foreign  parts  out  of  her  Majesty's  dominions; 
and  the  judges  and  other  officers  of  the  High  Court  shall 
take  ju(£cicd  notice  of  the  seal  or  signature,  as  the  case 
may  be,  of  any  such  court,  judge,  notary  public,  person, 
consul,  or  vice-consul,  attached,  appended,  or  subscribed 
to  any  such  examinations,  affidiavits,  affirinations,  attes- 
tations of  honour,  declarations,  acknowledgments,  or  to 
any  other  deed  or  document. 

7.  Eveiy  affidavit  shall  be  drawn  up  in  the  firs^ 
person,  and  shall  be  divided  into  paragraphs,  and  eveiy 
paragraph  shall  be  numbered  consecutively,  and  as 
nearly  as  may  be  shall  be  confined  to  a  distinct  portion 
of  the  subject.  Every  affidavit  shall  be  written  or 
printed  bookwise.  No  costs  shall  be  allowed  for  any 
affidavit  or  part  of  an  affidavit  substantially  departinjf 
from  this  rule. 

8.  Every  affidavit  shall  state  the  description  and  true 
place  of  abode  of  the  deponent 

9.  In  every  affidavit  made  by  two  or  more  deponents 
the  names  of  the  several  persons  making  the  affidavit 
shall  be  inserted  in  the  jurat,  except  that  if  the  affidavit 
of  all  the  deponents  is  taken  at  one  time  by  the  same 
officer  it  shalLbe  sufficient  to  state  that  it  was  sworn  by 
both  (or  all)  of  the  '*  above-named  "  deponents. 

10.  Every  affidavit  or  other  proof  used  in  admiraltf 
actions  shall  be  filed  in  the  admiralty  registxy:  every 
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'^affidavit  used  in  probate  actions  shall  be  filed  in  tbe 
probate  registry :  every  affidavit  used  on  the  crown  side 
of  the  Queen's  Bench  Division  shall  be  filed  in  the 
'  Crown  Office  Department :  every  affidavit  used  in  a 
cause  or  matter  proceeding  in  a  district  registry  shall 
be  filed  there,  and  every  other  affidavit  used  shall 
be  filed  in  the  central  office.  There  shall  be  indorsed 
on  every  affidavit  a  note  showing  on  whose  behalf  it  is 
'  filed,  and  no  affidavit  shall  be  filed  or  used  without  such 
«3iote,  unless  the  court  or  a  judge  shall  otherwise  direct. 

11.  The  court  or  a  judge  may  order  to  be  struck  out 
'^m  any  affidavit  any  matter  which  is  scandalous,  and 
may  order  the  costs  of  any  application  to  strike  out  such 
matter  to  be  paid  as  between  solicitor  and  client. 

.  12.  No  affidavit  having  in  the  jurat  or  body  thereof 
any  interlineation,  alteration  or  erasure,  shall  without 
leave  of  the  court  or  a  judge  be  read  or  made  use  of  in 
any  matter  depending  in  court  unless  the  interlineation 
.or  alteration  (other  than  by  erasure)  is  authenticated 
by  the  initials  of  the  officer  taking  the  affidavit,  or,  if 
taken  at  the  central  office,  either  by  his  initials  or  by 
'the  stamp  of  that  office,  nor  in  the  case  of  an  erasure, 
'imless  the  words  or  fig^es  appearing  at  the  time  of 
taking  the  affidavit  to  be  written  on  the  erasure  are  re- 
written and  signed  or  initialled  in  the  margin  of  the 
affidavit  by  the  officer  taking  it. 

13.  Where  an  affidavit  is  sworn  by  any  person  who 
appears  to  the  officer  taking  the  affidavit  to  be  illiterate 
or  blind,  the  officer  shall  certify  in  the  jurat  that  the 
affidavit  was  read  in  his  presence  to  the  deponent,  that 
tike  deponent  seemed  perfectly  to  understand  it,  and 
that  the  deponent  made  his  signature  in  the  presence  of 
the  officer.  No  such  affidavit  shaU  be  used  in  evidence 
in  the  absence  of  this  certificate,  unless  the  court  or  a 
judge  is  otherwise  satisfied  that  the  affidavit  was  read 
over  to  and  appeared  to  be  perfectly  understood  by  the 
deponent. 

14.  The  court  or  a  judge  may  receive  any  affidavit 
'ffworn  for  the  purpose  of  being  used  in  any  cause  or 
matter,  notwithstanding  any  defect  by  misdescription  of 
parties  or  otherwise  in  the  title  or  jurat,  or  any  other 
irregularity  in  the  form  thereof,  and  may  direct  a  memo* 
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randnm  to  be  made  on  the  dociunent  that  it  has  beea  so 
receiyed. 

15.  In  cases  in  which  by  the  present  piactioe  an 
original  affidavit  is  allowed  to  be  used,  it  eoaU  before 
it  is  used  be  stamped  with  a  proper  filing  stamp,  and 
shall  at  the  time  when  it  is  used  be  deliyezed  to  and  leffc 
with  the  proper  officer  in  court  or  in  chambers,  who 
shall  send  it  to  be  filed.  An  office  copy  of  an  affidayit 
may  in  aU  cases  be  used,  the  original  affidavit  having 
been  previously  filed,  and  the  copy  duly  authenticated 
with  the  seal  of  the  office. 

16.  No  affidavit  shall  be  sufficient  if  swom  before 
the  solicitor  acting  for  the  party  on  whose  behalf  the 
affidavit  is  to  be  used,  or  before  any  agent  or  oone- 
spondent  of  such  solicitor,  or  before  the  party  himself. 

17.  Any  affidavit  which  would  be  insufficient  if  swom 
before  the  solicitor  himself  shall  be  insufficient  if  swom 
before  his  clerk,  or  partner. 

18.  Where  a  special  time  is  limited  for  filing  affidavits, 
no  affidavit  filed  after  that  time  shall  be  used,  unless  bj 
leave  of  the  court  or  a  judge. 

19.  Except  by  leave  of  the  court  or  a  judge  no  order 
made  ex  parte  in  court  f  oimded  on  any  affidavit  shall  be 
of  any  force  unless  the  affidavit  on  which  the  applica- 
tion was  made  was  actually  made  before  the  order  was 
applied  for,  and  produced  or  filed  at  the  time  of  making 
the  motion. 

19a.  The  consent  of  a  new  trustee  to  act  shall  be 
sufficiently  evidenced  by  a  written  consent  signed  by 
him  and  verified  by  the  signature  of  his  solicitor. 
Porm  1  in  the  Appendix  hereto  shall  be  used  with  such 
variations  as  circumstances  may  require,  and  may  be 
cited  as  Form  29  in  Appendix  L. 


II.  Affidavits  and  Evidence  in  Chambere. 

20.  The  party  intending  to  use  any  affidavit  in  sup- 
port of  any  application  made  by  him  in  chambers  in  the 
Chancery  Division  shall  give  notice  to  the  other  parties 
4X>ncemed  of  his  intention  in  that  behalf. 

21.  All  affidavits  which  have  been  previously  made 
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and  read  in  court  upon  any  proceeding  in  a  cause  or 
matter  may  be  used  before  ike  judge  in  chambers. 

22.  Eveiy  alteration  in  an  account  verified  by  affidavit 
to  be  left  at  chambers  shall  be  marked  with  the  initials 
of  the  conmiissioner  or  officer  before  whom  the  affidavit 
is  sworn,  and  such  alterations  shall  not  be  made  by 
erasure. 

23.  Accounts,  extracts  from  parish  registers,  particu- 
lars of  creditors'  debts,  and  other  documents  referred  to 
by  affidavit,  shall  not  be  annexed  to  the  affidavit,  or 
referred  to  in  the  affidavit  as  annexed,  but  shaU  be 
referred  to  as  exhibits. 

24.  Every  certificate  on  an  exhibit  referred  to  in  an 
affidavit  signed  by  the  commissioner  or  officer  before 
whom  the  affidavit  is  sworn  shall  be  marked  with  the 
short  title  of  the  cause  or  matter. 


HI.   Trial  on  Affidavit. 

25.  Within  fourteen  days  after  a  consent  for  taking 
evidence  by  affidavit  as  between  the  parties  has  been 
given,  or  within  such  time  as  the  parties  may  agree 
upon,  or  the  court  or  a  judge  may  allow,  the  plaintiff 
shall  file  his  affidavits  and  deliver  to  the  defendant  or 
his  solicitor  a  list  thereof. 

26.  The  defendant,  within  fourteen  days  after  delivery 
of  such  list,  or  within  such  time  as  the  parties  may 
agree  upon,  or  the  court  or  a  judge  may  allow,  shall 
file  his  affidavits  and  deliver  to  uie  plaintiff  or  his  soli- 
citor a  list  thereof. 

27.  Within  seven  days  after  the  expiration  of  the 
last-mentioned  fourteen  days,  or  such  other  time  as 
aforesaid,  the  plaintifP  shall  file  his  affidavits  in  reply, 
which  affidavits  shall  be  confined  to  matters  strictly  in 
reply,  and  shall  deliver  to  the  defendant  or  his  solicitor 
a  List  thereof. 

28.  When  the  evidence  is  taken  by  affidavit,  any 
party  desiring  to  cross-examine  a  deponent  who  has 
made  an  affidavit  filed  on  behaK  of  the  opposite  party 
may  serve  upon  the  party  by  whom  such  affidavit  has 
been  filed  a  notice  in  writing,  requiring  the  production 
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of  the  deponent  for  cross-examination  at  the  trial,  sach 
notice  to  be  served  at  any  time  before  the  expiration  of 
fourteen  days  next  after  the  end  of  the  time  allowed  for 
filing  affidavits  in  reply,  or  witiiin  such  time  as  in  any 
case  the  court  or  a  judge  may  specially  appoint ;  and 
unless  such  deponent  is  produced  accordingly,  his  affi- 
davit shall  not  be  used  as  evidence  unless  by  the  special 
leave  of  the  court  or  a  judge.  The  party  producing 
such  deponent  for  cross-examination  shall  not  be  entitled 
to  demand  the  expenses  thereof  in  the  first  instance  from 
the  party  requiring  such  production. 

29.  The  party  to  whom  such  notice  as  is  mentioned  in 
the  last  preceding  Rule  is  given  shall  be  entitled  to 
compel  the  attendance  of  the  deponent  for  cross-exami- 
nation in  the  same  way  as  he  might  compel  the  attend- 
ance of  a  witness  to  be  examined. 

30.  When  the  evidence  under  this  Order  is  taken  by 
affidavit,  such  evidence  shall  be  printed,  and  the  notice 
of  trial  shall  be  given  at  the  same  time  after  the  dose 
of  the  evidence  as  in  other  cases  is  by  these  Holes 
provided  after  the  close  of  the  pleadings :  provided  that 
other  affidavits  may  be  printed  if  a&  the  parties  in- 
terested consent  thereto,  or  the  court  or  a  judge  so 
order ;  provided  also  that  this  Kule  shall  not  apply  in 
the  Frooate,  Divorce  and  Admiralty  Division  to  de&ult 
actions  in  rem,  or  references  in  actions,  or  actions  for 
limitation  of  liability,  unless  the  court  or  a  judge  shall 
otherwise  order. 
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FOEMS. 

No.  6. — ^Interrggatoeies. 

18     Inhere  put  the  letter  and  number']* 

In  the  High  Court  of  Justice. 
Diyisioii. 

Between  A.  B.,  plaintiff, 
and 
C.  D.,  E.  F.,  and  G.  H.,  defendants. 
Interrogatories  on  behalf  of  the  above-named  [plaintiffs  or 
defendant  C.  DJ  for  the  examination  of  the  aboye-named 
Ijie/endants  E.  F.  and  G.  H.,  ot  plaintiff"], 

1.  Did  not,  &c. 

2.  Has  not,  &c. 

&G.        &c.        &o. 

[The  defendant  E,  F.  is  required  to  answer  the 

interrogatories  numbered  .1 

[^The  defendant  G.  H.  is  required  to  answer  the 

interrogatories  numbered  .] 


No.  7. — ^Answer  to  Interrogatories, 
[Heading  as  in  Form  6.] 

The  answer  of  the  aboye-named  defendant  E.  F.  to  the 
interrogatories  for  his  examination  by  the  aboye-named 
plaintiS. 

In  answer  to  the  said  interrogatories,  I,  the  aboye-named 
E.  F.,  make  oath  and  say  as  follows : — 


No.  S.^Afftdavit  as  to  Documents. 
18     [here  put  the  letter  and  number]. 

In  the  Hi^h  Court  of  Justice. 
Diyision. 

Between  A.  B.,  plaintiff, 
and 
C.  D.y  defendant. 
To  Mr.  X.  Y.  Notice  filed  ,  188    . 

I,  the  aboye-named  defendant  C.  D.  make  oath  and  say 
as  follows : — 
1.  I  haye  in  my  possession  or  power  the  documents  re- 
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latiiig  to  file  matters  in  question  in  this  suit  set  foitli  in  Uie 
first  and  second  parts  of  the  first  schedule  hereto. 

2.  I  object  to  produce  the  said  documents  set  forth  in  the 
second  pert  of  the  said  first  schedule  hereto. 

3.  That  [^kere  state  upon  what  grounds  the  objedion  U  made^ 
and  verify  the /acta  as  far  as  may  6e]. 

4.  I  have  had,  but  have  not  now,  in  my  possession  or 
power  the  documents  relating  to  the  matters  in  queetian  in 
this  suit  set  forth  in  the  second  schedule  hereto. 

^  5.  The  last-mentioned  documents  were  last  in  my  posses- 
sion or  power  on  [etate  wAen], 

6.  That  [^here  state  what  has  become  of  the  last-mentumed 
documents^  and  in  whose  possession  they  now  are\. 

7.  According  to  the  best  of  my  knowledge,  informatioti, 
and  belief,  I  have  not  now,  and  never  had  in  my  possession, 
jcustody,  or  power,  or  in  the  possession,  custody,  or  power  of 
my  sohcitors  or  agents,  solicitor  or  agent,  or  in  me  possession, 
custody,  or  power  of  any  other  persons  or  person  on  my 
behalf,  any  deed,  account,  book  of  account,  Toucher,  receipt 
letter,  memorandum,  paper,  or  writing,  or  any  copy  of  or 
extract  from  any  such  document,  or  any  other  document 
whatsoever  relating  to  the  matters  in  question  in  this  suit,  or 
any  of  them,  or  wherein  any  entry  has  been  made  relative  to 
such  matters,  or  anv  of  them,  other  than  and  except  the  doa^ 
ments  set  forth  in  the  said  first  and  second  schedolas 


No.  9.— Notice  to  pbobucb  Documents. 

\Heading  as  in  Form  8.] 

Take  notice,  that  the  ^plaintiff  or  defendant^  requires  ycm 
to  produce  for  his  inspection  the  following  documents  referred 
to  in  your  [statement  of  claim,  or  defence,  or  affidavit^  dated 
the  day  of  A.D.  ]. 

[Describe  documents  required.'] 

X.  Y. 
ToZ.,  Solicitor  to  the 

Solicitor  for 


No.  10. — Notice  to  inspect  Documents. 

[Heading  as  in  Form  8.] 

Take  notice,  that  you  can  inspect  the  docimients  mentioned 
in  your  notice  of  the  day  of  A.D.  [except  the 

deed  numbered  in  that  notice"]  at  [insert  place  of  inspection]  on 
Thursday  next  the  inst.,  between  the  hours  of  12  and 

4  o'dock. 
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Or,  that  the  [^  plaintiff  or  de/endtini']  objects  to  giying  you 
inspectioii  of  the  documents  mentioned  in  yonr  notice  of  the 
day  of  A.D.  ,  on  the  ground  that  [tiate  the 

ground]. 


No.  11. — ^Notice  to  admtt  Documents. 
[Heading  as  in  Form  8.] 

Take  notice,  that  the  plaintifP  [or  defendant]  in  this  cause 

pToposes  to  adduce  in  evidence  the  several  documents  here- 

Tmaer  specified,  and  that  tiie  same  may  be  inspected  by  the 

defendant  [or  plaintiff],  his  solicitor  or  agent,  at  on 

,  between  the  hours  of  ;  and  tiie  defendant  [or 

plaintiff]  is  hereby  required,  within  forty-eight  hoiurs  from 

the  last-mentioned  hour,  to  admit  that  such  of  the  said 

documents  as  are  specified  to  be  originals  were  respectively 

"written,  signed,  or  executed  as  they  purport  respectively 

to  have  been;  that  such  as  are  specified  as  copies  are  true 

copies;  and  such  documents  as  are  stated  to  have  been 

served,  sent,  or  delivered,  were  so  served,  sent,  or  delivered 

xeepectively ;  saving  all  just  exceptions  to  the  admissibility 

of  aU  such  documents  as  evidence  in  this  cause. 

Dated,  &c.  fSi^ed) 

To  E.  F.,  solicitor  (or  a^nt]  for 
defendant  [or  plaintiff]. 

G.  H.,  solicitor  [or  agent]  for  plaintiff  [or  defendant]. 

[Here  describe  the  documents,  the  manner  of  doing  which 

may  he  as  follows : — "] 

OBianrALs. 


DcflCfiption  of  DooQznentB. 


Deed  of  covenant  between  A.  B.  and  C.  D. 
fint  part,  and  E.  F.  aeoond  part. 

Indenture  of  lease  from  A.  B.  to  G.  D. 

Indenture  of  release  between  A.  B.,  G.  D. 
first  part,  &o. 

Letter,  defendant  to  plaintiff 

PoUcv  of  insurance  on  goods  by  shm  "  Isa- 
bella"  on  voyage  from  Oporto  to  London. 

iCemoiandnm  of  agreement  between  0.  D., 
oaptain  of  said  ship,  and  E.  F. 

Bill  of  excbanffe  for  100/.  at  three  months, 
drawn  by  A.  B.  on  and  accepted  by  G.  D., 
indorsed  by  E.  F.  and  G.  H. 


Dates. 


January  1,  1848. 

Februaiy  1,  1^48. 
February  2, 1848. 

March  1,  1848. 
December  8,  1847. 

January  1,  1848. 

May  1,  1849. 


I 
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Copies, 


DuBtilptioii  of  Docmnente. 


B^gister  of  baptism  of 
A.  B.  in  the  parish  of  X. 

Letter — plaintiff  to  de- 
fendant. 

Kotioe  to  produce  papen. . 


Beoozd  of  a  Judgment  of 
the  Court  of  Queen's 
Bench  in  an  action,  F.  S. 
V.  F.  N. 

Letters  Patent  of  King 
Charlee  H.  in  the  Bolls 
ChapeL 


January  1,  1848. 
Fefamaiy  1, 1848. 

Mardi  1»  1848 . . 


Trinity  Term, 
10th  Vict. 


January  1,  1680. 


OziginBl  oErDnpliaile 
■ored,  Mnt  or 

and.  by  whom. 


Sent  by  Genenl 
Po6t,Febnuzy2, 
1848. 

Served  March  2, 
1848,  on  defen- 
dant's attomej 
byKF.,of . 


No.  12.— Notice  to  admit  Facts. 
[Heading  as  in  Form  8.] 

Take  notioe,  that  the  plaintiff  [or  de/endani]  in  this  cooae 
requires  the  defendant  [or  plaintiff '\  to  admit,  for  the  pnr- 
poees  of  this  cause  only,  the  several  facts  respectiYely  here- 
under specified;  and  the  defendant  [or  plaintiff^  is  hereby 
required,  within  six  days  from  the  service  of  this  notioe,  to 
admit  the  said  several  facts,  saving  all  just  exceptions  to  the 
admissibility  of  such  facts  as  evidence  in  this  cause. 

Dated,  &c. 

G.  D.,  solicitor  [or  agent]  for  the  plaintiff  [or  defendant!. 

To  E.  F.,  solicitor  [or  agent]  for  the  defendant  [f/r  plaintiff  J. 

.The  facts,  the  admission  of  which  is  required,  are — 

1.  That  John  Smith  died  on  the  1st  of  January,  1870. 

2.  That  he  died  intestate. 

3.  That  James  Smith  was  his  only  lawful  son. 

4.  That  Julius  Smith  died  on  the  1st  of  April,  1876. 
o.  That  Julius  Smith  never  was  married. 
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No.  13. — ^Admission  of  Facts,  PURSUAirr  to  Notice. 

Iffeading  as  in  Form  8.] 

The  defendant  lor  plaintiff]  in  this  cause,  for  the  purposes 
of  this  cause  only,  hereby  admits  the  several  facts  respec- 
tively hereunder  specified,  subject  to  the  qualifications  or 
limitations,  if  any,  hereunder  specified,  saving  all  just  excep- 
tions to  the  admissibility  of  such  facts,  or  any  of  them,  as 
evidence  in  this  cause. 

Provided  that  this  admission  is  made  for  the  purposes  of 
this  action  only,  and  is  not  an  admission  to  be  used  against 
the  defendant  [or  plaintiff]  on  any  other  occasion,  or  by  any- 
one other  than  the  plaintin  [or  defendant  or  party  requiring 
the  ad/mis9ion']. 

Delivered,  &c. 
E.  F.,  solicitor  Xpr  agen£\  for  the  defendant  [or  plaintiff]' 
To  Q»  H.,  solicitor  [or  agent]  for  the  plaintifi  [or  defendant]. 


Facta  Bclmitted. 

QnaliflcataoDfl  or  Tiimitatioins,  if  aiur, 
Bubject  to  which  they  are  admitted. 

1. 

That  John  Smith  died  on  the 
1st  of  January,  1870. 

1. 

2. 

That  he  died  intestate. 

2. 

3. 

That  James  Smith  was  his 

3.  But  not  that  he  was  his  only 

lawful  son. 

lawful  son. 

4. 

That  Julius  Smith  died. 

4.  But  not  that  he  died  on  the 
1st  of  April,  1876. 

6. 

That  Jnlins  Smith  never  was 
married. 

6. 

No.  14.— Notice  to  produce  (general  form). 

[Heading  as  in  Form  8.] 

Take  notice,  that  you  are  hereby  required  to  produce  and 
show  to  the  court  on  the  trifil  of  tms  all  books,  papers, 

letters,  copies  of  letters,  and  other  writings  and  documents 
in  your  cx^tody,  possession  or  power,  containing  any  entry, 
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memorandum,  or  minute  relating  to  the  matters  in  questioB 
in  this  ,  and  particularly 

DAtedthe  day  of  18    • 

To  the  aboTB-named 

(Sgned) 
of 
agent  for 
h    solicitor       or  agent      |  solicitor  for  the  abo?e-' 

named 


No.  20.— NoncB  OF  Ceoss-sxaxikation  of  Depobehtb  at 

TaiAi.. 

{^Heading  €U  in  Form  8.] 

Take  notice,  that  the  intend  at  tlie  trial  of  tiiis  actran 

to  cross-examine  the  several  deponents  named  and  described 
in  the  schedule  hereto  on  their  affidavits  therein  spedited. 

And  also  take  notice,  that  you  are  hereby  recjuired  to  pro- 
duce the  said  deponents  for  such  cross-examination  bmre 
the  court  aforesaid. 
Dated  tke  day  of  18    . 

(Sgned) 

Agent  for 
of 

SoUcitor  for  the 
To 

The  Schedttle  above  referred  to. 


Name  of  Deponait. 


Address  and  Deacxipliaii. 


Date  ¥rtien  Affidavit  filed. 
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COUNTY  COURT  RULES,  1889. 

Order  XVI. 
Discovery  and  Inspection, 

1.  Either  party  to  an  action  or  matter  may,  without 
filing  an  affidavit,  by  leave  of  the  judge  or  registrar, 
deliver  interrogatories  in  -writing  for  the  examination  of 
any  one  or  more  of  the  opposite  parties,  and  such 
interrogatories  when  delivered  shaU  have  a  note  at  the 
foot  thereof,  stating  which  of  such  interrogatories  each 
of  such  parties  is  to  answer :  Provided  that  interroga- 
tories which  do  not  relate  to  any  question  in  the  action 
or  matter  shall  be  deemed  irrelevant,  notwithstanding 
that  they  might  be  admissible  on  the  oral  cross-exami- 
nation of  a  witness. 

2.  If  leave  be  granted,  an  order  shall  be  drawn  up 
by  the  registrar  and  served.  Such  order  shall  be  ac- 
cording to  the  form  in  the  appendix,  and  shall  specify 
the  number  of  days  within  which  the  interrogatories 
are  to  be  delivered  by  the  applicant,  and  also  the  time 
within  which  the  affidavit  in  answer  is  to  be  filed. 

3.  In  deciding  upon  any  application  for  leave  to 
exhibit  interrogatories,  the  judge  or  registrar  shall  take 
into  account  any  offer  which  may  be  made  by  the  party 
sought  to  be  interrogated,  to  deliver  particulars,  or  to 
make  admissions,  or  to  produce  documents  relating  to 
the  subject  in  question,  or  any  of  them ;  and  also  con- 
sider whether  the  application  has  been  made  too  early 
in  the  proceedings  in  the  action  or  matter,  or  too  late  to 
allow  of  the  answers  being  used  at  the  hearing. 

4.  In  adjusting  the  costs  of  the  action  or  matter 
inquiry  shall,  at  the  instance  of  any  party,  be  made 
into  the  propriety  of  exhibiting  such  interrogatories, 
and  if  it  is  the  opinion  of  the  registrar  on  taxation  or  of 
the  judge,  either  with  or  without  an  application  for 
inquiry,  that  such  interrogatories  have  been  exhibited 
unreasonably,  vexatiously,  or  at  improper  length,  the 
costs  occasioned  by  the  said  interrogatories  and  the 
answers  thereto  shcdl  be  paid  in  any  event  by  the  party 
in  fault. 
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5.  Intenogatoriee  ahall  be  according  to  the  form  in 
the  appendix,  with  such  yariationB  as  dzcumstances 
may  require. 

6.  If  any  party  to  an  action  or  matter  be  a  body 
corporate  or  a  joint  stock  company,  whether  incorpo- 
rated or  not,  or  any  other  body  of  persons,  empowered 
by  law  to  sue  or  be  sued,  whether  in  its  own  name  or  in 
the  name  of  any  officer  or  other  person,  any  opposite 
party  may  apply  for  an  order  allowing  him  to  deliver 
interrogatories  to  any  member  or  officer  of  such  corpo- 
ration, company,  or  body,  and  an  order  may  be  made 
accordingly. 

7.  Any  objection  to  answer  any  one  or  more  of 
several  interrogatories,  on  the  ground  that  it  or  they  is 
or  are  scandalous  or  iirelevant,  or  not  bond  fide  for  the 
purpose  of  the  action  or  matter  or  that  the  subjects 
mquired  into  are  not  sufficiently  material  at  that  stagey 
or  on  any  other  ground,  may  be  taken  in  the  affidavit 
in  answer. 

8.  Interrogatories  shall  be  answered  by  affidavit 
according  to  the  form  in  the  appendix  with  such  varia* 
tions  as  circumstances  may  require.  Such  affidavit 
shall  be  filed  and  a  copy  thereof  delivered  to  the  party 
interrogating  within  the  time  named  in  the  order  giving 
leave  to  interrogate. 

9.  If  any  person  interrogated  omits  to  answer,  or 
answers  insufficiently,  the  party  interrogating,  after 
giving  to  such  person  two  dear  days'  notice  of  the  time 
and  place  at  wnich  he  intends  to  apply,  may  apply  to 
the  judffe  for  an  order  requiring  him  to  answer,  or  to 
answer  further,  as  the  case  may  be.  And  an  order  may 
be  made  requirinp^  him  to  answer,  or  to  answer  further, 
either  by  affidavit  or  by  vivd  voce  examination,  as  the 
judge  may  direct. 

10.  Any  party  to  any  action  or  matter  may,  without 
filing  any  affidavit,  apply  to  the  judge  or  registrar  for 
an  order  directing  any  other  party  to  the  action  or 
matter  to  make  discovery  on  oath  of  the  documents 
which  are  or  have  been  in  his  possession  or  power, 
relating  to  any  question  therein.  On  the  hearing  of 
such  application  the  judge  or  registrar  may  either  refuse 
or  adjourn  the  same,  if  satisfied  that  such  discovery  is 
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not  necessary  or  not  necessary  at  that  stage  of  the 
action  or  matter,  or  make  such  order,  either  generally 
or  limited  to  certain  classes  of  documents,  as  he  may,  in 
his  discretion,  think  fit. 

11.  The  affidavit  to  be  made  by  a  party  against  whom 
such  order  as  is  mentioned  in  the  last  preceding  Eule 
has  been  made,  shall  specify  which,  if  any,  of  the  docu- 
ments therein  mentioned  he  objects  to  produce,  and  on 
what  grounds,  and  it  shall  be  according  to  the  form  in 
the  appendix,  with  such  variations  as  circumstances 
may  require.  Such  affidavit  shall  be  filed,  and  a  copy 
thereof  delivered  to  the  party  who  obtains  the  order 
-within  the  time  named  in  the  order. 

12.  It  shall  be  lawful  for  the  judge  or  registrar,  at  any 
time  during  the  pendency  of  any  action  or  matter,  to 
order  the  production  upon  oath,  by  any  party  thereto, 
of  such  of  the  documents  in  his  possession  or  power, 
relating  to  any  question  in  such  action  or  matter,  as  the 
judge  or  registrar  shall  think  right ;  and  the  judge  or 
registrar  may  deal  with  such  documents,  when  produced, 
in  such  manner  as  may  be  just. 

13.  Every  party  to  an  action  or  matter  shall  be  en- 
titled, at  any  time,  by  notice  in  writing,  to  give  notice 
to  any  other  party,  in  whose  particulars,  notices,  or 
affidavits  reference  is  made  to  any  document,  to  produce 
such  document  for  the  inspection  of  the  party  giving 
such  notice,  or  of  his  solicitor,  and  to  permit  him  or 
them  to  take  copies  thereof ;  and  any  party  not  comply- 
ing with  such  notice  shall  not  afterwards  be  at  liberty 
to  put  any  such  document  in  evidence  on  his  behalf  in 
such  action  or  matter,  unless  he  shall  satisfy  the  judge 
that  such  document  relates  only  to  his  own  title,  he 
being  a  defendant  to  the  action  or  matter,  or  that  he 
had  some  other  cause  or  excuse  which  the  judge  shall 
deem  sufficient  for  not  complying  with  such  notice ;  in 
which  case  the  judge  may  allow  the  same  to  be  put  in 
evidence  on  sucn  terms  as  to  costs  and  otherwise  as  the 
judge  shall  think  fit. 

14.  Notice  to  any  party  to  produce  any  documents 
under  the  last  proceeding  Bule  shall  be  according  to  the 
form  in  the  appendix,  with  such  variations  as  circum- 
stances may  require. 

P.  3  b 
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15.  The  party  to  whom  Buch  notioe  is  given  ahally 
within  two  days  from  the  receipt  of  sach  notice,  if  all 
the  documents  therein  referred  to  have  been  set  fartb 
by  him  in  such  affidavit  as  is  mentioned  in  fiule  11  of 
this  Order,  or  if  any  of  the  documents  referred  to  in 
such  notice  have  not  been  set  forth  by  him  in  any  such 
affidavit,  then  within  four  days  from  the  receipt  of  aoch 
notice,  deliyer  to  the  party  giving  the  same  a  notioe 
stating  a  time  within  three  days  from  the  deliTesy 
thereof  at  which  the  documents,  or  such  of  them  as  he 
does  not  object  to  produce,  may  be  inspected  at  the 
office  of  his  solicitor,  or  in  the  case  of  bankers'  books 
or  other  books  of  account,  or  books  in  constant  use  far 
the  purposes  of  any  trade  or  business,  at  their  usual 

5 lace  of  custody,  and  stating  which  (if  any)  of  the 
ocuments  he  objects  to  produce,  and  on  what  grounds. 
Such  notice  shsll  be  according  to  the  fonn  in  the 
appendix,  with  such  yaiiationB  as  circumstances  may 
require. 

16.  If  the  party  served  with  notice  under  Hule  15  of 
this  Order  omits  to  give  such  notice  of  a  time  for  inspee- 
tion  or  objects  to  give  inspection,  or  offers  inspectioii 
elsewhere  than  is  provided  by  such  rule,  the  jndge  or 
registrar  may,  on  tne  application  of  the  party  desixing- 
it,  make  an  crder  for  inspection  in  such  place  and  in 
such  manner  as  he  may  think  fit ;  and,  except  in  the 
case  of  documents  referred  to  in  the  particulars,  notices, 
or  affidavits  of  the  party  against  whom  the  application 
is  made,  or  disclosed  in  his  affidavit  of  documents,  such 
application  shall  be  founded  upon  an  affidavit  showing* 
of  what  documents  inpection  is  sought,  that  the  party 
applying  is  entitled  to  inspect  them,  and  that  they  are 
in  the  possession  or  power  of  the  other  party. 

17.  In  any  pending  action  or  matter  an  order  npon 
the  lord  of  a  manor  to  allow  limited  in^>ection  of  the 
court-rolls  may  be  made  on  the  application  of  a  copy- 
hold tenant  supported  by  an  affidavit  that  he  has  applied 
for  inspection,  and  that  the  same  has  been  refused. 

18.  In  any  action  ag^ainst  or  by  a  high  bailiff  in 
respect  of  any  matters  connected  with  the  execution  of 
his  office,  the  judge  or  registrar  may,  on  the  application 
of  either  party,  order  that  the  affidavit  to  be  made  in 
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answer  either  to  interrogatories  or  to  an  order  for 
discovery  shall  be  made  by  the  officer  actually  oon- 
cemed« 

19.  If  emy  pariy  fails  to  comply  with  an  order  to 
answer  interrogatories,  or  for  discovery  or  inspection  of 
documents,  he  shall  be  liable  to  attachment. 

20.  In  every  action  or  matter,  the  cost  of  discovery, 
by  interrogatories  or  otherwise,  shall,  unless  otherwise 
ordered  by  the  judge  or  registrar,  be  secured  in  the  first 
instance  as  provided  by  Bule  21  of  this  Order,  by  the 
party  seeking  such  discovery,  and  shall  be  allowed  as 
part  of  his  costs,  where,  and  only  where,  such  discovery 
shall  appear  to  the  judge  at  the  trial,  or,  if  there  is  no 
trial,  to  the  registrar  on  taxation,  to  have  been  reason- 
ably asked  for. 

21  and  22.  Are  ob  to  amount  of  security  to  he  paid 
into  court  and  payment  out  of  amount  paid  in. 


Obdee  XVJIl. 

JEvidence. 

1.  Summonses  to  witnesses,  to  be  served  either  in  the 
home  or  in  any  foreign  district,  may  be  issued  without 
leave,  and  may,  by  leave  of  the  judge  or  registrar,  be 
issued  in  blank  and  served  by  the  party  applying  for 
the  same  or  by  his  solicitor,  or  by  some  person  in  the 
permanent  and  exclusive  employment  of  the  party  or 
his  solicitor,  but  in  any  case  only  one  name  shall  be 
inserted  in  such  summons. 

2.  It  shall  be  sufficient  if  a  summons  to  a  witness  be 
served  within  a  reasonable  time;  and  such  summons 
shall  be  deemed  to  have  been  properly  served  if  it  has 
been  served  in  the  manner  directed  in  Order  YII.  for 
service  of  an  ordinaiy  summons. 

8.  Except  where  otherwise  provided  by  these  rules, 
the  evidence  of  witnesses  on  the  trial  of  any  action  or 
hearing  of  any  matter  shaU  be  taken  orally  on  oath; 
and  where  by  these  rules  evidence  is  required  or  per- 
mitted to  be  taken  by  affidavit  such  evidence  shall 
nevertheless  be  taken  orally  on  oath  if  the  judge  or 
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registrar  shall,  on  any  application  at  or  before  the  trial, 
80  direct. 

4.  Where  a  witness  served  with  a  siunmons  containing 
a  direction  for  the  production  of  any  documents  at  the 
trial  shall  not  produce  the  same,  the  judge  may,  upon 
admission  or  proof  that  the  summons  was  served  within 
a  reasonable  time,  and  that  such  documents  are  in  the 
possession  or  power  or  imder  the  control  of  the  party  so 
served,  and  that  they  relate  to  the  matter  then  pending' 
before  him,  make  an  order  for  their  production  by  the 
witness,  and  may  deal  with  them,  when  produced,  and 
with  all  costs  occasioned  by  their  non- production,  as 
may  be  just :  Provided  that  nothing  herein  shall  prevent 
the  receiving  of  secondary  evidence  where  admissible. 

5.  Where  a  party  desires  to  give  in  evidence  any 
document,  he  n[iay,  not  less  than  five  clear  days  before 
the  trial,  give  notice  to  any  other  party  in  the  action  or 
matter  who  is  competent  to  make  admissions  requiring 
him  to  inspect  and  admit  such  document ;  and  if  such 
other  party  shall  not  within  three  days  after  receiving 
such  notice  make  such  admission,  any  expense  of  proving 
the  same  at  the  trial  shall  be  paid  by  him,  whatever 
may  be  the  result,  unless  the  court  shall  otherwise 
order ;  and  no  costs  of  proving  any  document  shall  be 
allowed  unless  such  notice  shall  be  given,  except  in 
cases  where,  in  the  opinion  of  the  registrar,  on  taxation, 
the  omission  to  give  such  notice  has  been  a  saving  of 
expense. 

6.  Notice  to  admit  or  to  produce  documents  shall  be 
according  to  the  forms  in  the  appendix,  with  such 
variations  as  circumstances  may  require. 

An  affidavit  by  the  party,  his  sohcitor,  or  the  clerk  of 
either,  of  the  service  of  any  notice  to  admit  or  to  pro- 
duce, and  of  the  time  when  it  was  served,  with  a  copy 
of  the  notice  to  admit  or  to  produce,  shall  in  all  cases 
be  sufficient  evidence  of  the  service  of  the  notice,  and  of 
the  time  when  it  was  served. 

7.  If  a  notice  to  admit  or  produce  comprises  docu- 
ments which  are  not  necessary,  the  costs  occasioned 
thereby  shall  be  borne  by  the  party  giving  such  notice. 

8.  Where  any  documents  which  would,  3  duly  proved, 
be  admissible  in  evidence  are  produced  to  the  court 
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from  proper  custody,  they  shall  be  read  without  further 
proof,  if,  in  the  opinion  of  the  judge,  they  appear 
genuine,  and  if  no  objection  be  taken  thereto;  and  if 
the  admission  of  any  documents  so  produced  be  objected 
to,  the  judge  may  adjourn  the  hearing  for  the  proof  of 
the  documents,  and  the  party  objecting  shall  pay  the 
costs  caused  by  such  objection,  in  case  the  documents 
shall  afterwards  be  proved,  unless  the  judge  shall 
otherwise  order. 

9.  Where  an  instrument  which  may  be  legally  stamped 
after  its  execution  is  produced  as  evidence,  and  the  same 
shall  be  unstamped  or  insufficiently  stamped,  it  shall 
not  be  received  in  evidence  until  the  party  desirous  of 
giving  the  instrument  in  evidence  shall  produce  to  th^ 
court  the  receipt  of  the  registrar  for  the  amount  of  the 
unpaid  duty,  and  of  the  penalty  payable  by  law  on 
stamping  the  same,  and  of  the  sum  of  one  pound. 

10.  Where  a  party  desires  to  use  at  the  trial  an 
affidavit  by  any  particular  witness,  or  an  affidavit  as  to 
particular  facts,  he  may,  not  less  than  four  clear  days 
before  the  trial,  give  a  notice,  with  a  copy  of  such 
affidavit  annexed,  to  the  party  against  whom  such 
affidavit  is  to  be  used ;  and  unless  such  last-mentioned 
party  shall  within  two  clear  days  before  the  trial  give 
notice  to  the  other  party  that  he  objects  to  the  use  of 
such  affidavit,  he  shaU  be  taken  to  have  consented  to 
the  use  thereof,  unless  the  judge  shall  otherwise  order ; 
and  the  judge  may  make  such  order  as  he  may  think  fit 
as  to  the  costs  of,  or  incidental  to,  any  such  objection. 

1 1 .  All  documentary  evidence  taken  at  the  trial  of  any 
action  or  matter  may  be  used  in  any  subsequent  pro- 
ceedings in  the  same  action  or  matter. 

12.  Any  party  may,  at  the  trial  of  an  action  or  matter, 
use  in  evidence  any  one  or  more  of  the  answers,  or  any 
part  of  an  answer,  of  the  opposite  party  to  interro- 
gatories without  putting  in  the  others  :  ftovided  always, 
that  in  such  case  the  judge  may  look  at  the  whole  of  the 
answers,  and  if  he  shall  be  of  opinion  that  any  others  of 
them  are  connected  with  those  put  in,  he  may  direct 
them  to  be  put  in. 

13.  Affidavits  and  depositions  shall  be  read  as  the 
evidence  of  the  person  by  whom  they  are  used. 
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JSxaminatians. 

14.  The  court  may,  in  any  action  or  matter  where  it 
ahall  appear  necessary  for  the  purposes  of  justice,  make 
an  order  for  the  examination  upon  oath  before  the  court 
or  any  officer  of  the  court,  or  any  other  person  and  at 
any  place  in  England  or  Wales,  of  any  witness  or  person, 
and  may  empower  any  party  to  any  such  action  or  matter 
to  give  such  deposition  in  evidence  therein  on  such  terms, 
if  any,  as  the  judge  may  direct. 

1 5.  Where  the  witness  mentioned  in  the  last  preceding 
rule  resides  out  of  the  jurisdiction  of  the  court,  the  judge 
may  appoint  the  registrar  of  the  court  in  the  district  of 
which  the  witness  resides  to  take  the  examination. 

16.  The  court  may  in  any  action  or  matter  at  any 
stag^  of  the  proceedings  order  the  attendance  of  any 
person  for  the  purpose  of  being  examined  or  of  producing 
to  or  before  any  examiner  any  documents  which  the 
court  may  think  fit  to  be  produced :  Provided  that  no 
person  shall  be  compelled  to  produce  under  any  such 
order  any  writing  or  other  document  which  he  could  not 
be  compelled  to  produce  at  the  trial. 

17.  Any  person  wilfully  disobeying  any  order  re- 
quiring his  attendance  for  the  purpose  of  being  ex- 
amined or  producing  any  document  to  or  before  an 
examiner  shall  be  deemed  guilty  of  contempt  of  court, 
and  may  be  dealt  with  accordingly. 

18.  Any  person  required  to  attend  before  an  examiner 
for  the  purpose  of  being  examined  or  of  producing  any 
document,  shall  be  entitled  to  the  like  conduct  money 
and  payment  for  expenses  and  loss  of  time  as  upon 
attendance  at  a  trial  in  court. 

19.  Where  any  witness  or  person  is  ordered  to  bo 
examined  before  any  officer  of  a  county  court,  or  before 
any  person  appointed  for  the  purpose,  the  person  taking 
the  examination  shall  be  furnished  by  the  party  on 
whose  application  the  order  was  made  with  a  copy  of 
the  documents  necessary  to  inform  the  person  taking 
the  examination  of  the  questions  at  issue  between  the 
parties. 

20.  The  examination  shall  take  place  in  the  presence 
of  the  parties,  their  counsel,  solicitors,  or  agents,  and 
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the  witnesses  shall  be  subject  to  cross-examination  and 
re-examination, 

21.  The  depositions  taken  before  an  officer  of  a  county 
court,  or  before  any  other  person  appointed  to  take  the 
examination,  shall  be  taken  down  in  writing  by  or  in 
the  presence  of  the  examiner  not  ordinarily  by  question 
and  answer,  but  so  as  to  represent  as  nearly  as  may  be 
the  statement  of  the  witness,  and  when  completed  shall 
be  read  over  to  the  witness  and  signed  by  nim  in  the 
presence  of  the  parties,  or  such  of  mem  as  may  think  fit 
to  attend.  If  the  witness  shall  refuse  to  sign  the 
depositions,  the  examiner  shall  sign  the  same.  The 
examiner  may  put  down  any  particular  question  or 
answer  if  there  should  appear  any  special  reason  for 
doing  so,  and  may  put  any  question  to  the  witness  as  to 
the  meaning  of  any  answer,  or  as  to  any  matter  arising 
in  the  course  of  the  examination.  Any  questions  which 
may  be  objected  to  shall  be  taken  down  by  the  examiner 
in  the  depositions,  and  he  shall  state  his  opinion  thereon 
to  the  counsel,  solicitors,  or  parties,  and  shall  refer  to 
such  statement  in  the  depositions,  but  he  shall  not  have 
power  to  decide  upon  the  materiality  or  relevancy  of  any 
question. 

22.  If  any  person  duly  simimoned  to  attend  for  ex- 
amination shall  refuse  to  attend,  or,  if  having  attended, 
he  shall  refuse  to  be  sworn  or  to  answer  any  lawful 
question,  a  certificate  of  such  refusal,  signed  by  the 
examiner,  shall  be  filed  with  the  registrar,  and  thereupon 
the  party  requiring  the  attendance  of  the  witness  may 
apply  to  the  judge  for  an  order  directing  the  witness  to 
attend,  or  to  be  sworn,  or  to  answer  any  question,  as  the 
case  may  be. 

23.  If  any  witness  shall  object  to  any  question  which 
may  be  put  to  him  before  an  examiner,  IJie  question  so 
put,  and  the  objection  of  the  witness  thereto,  shall  be 
taken  down  by  the  examiner,  and  transmitted  by  him  to 
the  registrar  to  be  there  filed,  and  the  validity  of  the 
objection  shall  be  decided  by  the  judge. 

24.  In  any  case  under  the  two  last  preceding  rules, 
the  judge  shall  have  power  to  order  the  witness  to  pay 
any  costs  occasioned  by  his  refusal  or  objection. 

25.  When  the  examination  of  any  witness  before  any 
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examiner  shall  have  been  concluded,  the  original  depo- 
sitions, authenticated  by  the  signature  of  the  examiner, 
shall  be  transmitted  by  him  to  the  registrar  to  be  filed. 

26.  The  person  taking  the  examination  of  a  witness 
under  these  rules  may,  and  if  need  be  shall,  make  a 
special  report  to  the  court  touching  such  examination 
and  the  conduct  or  absence  of  any  witness  or  other 
person  thereon,  and  the  judge  may  direct  such  proceed- 
ings and  make  such  order  as  upon  the  report  he  may 
thmk  just. 

27.  Except  where  otherwise  provided  by  this  Order, 
or  directed  by  the  judge,  no  deposition  shall  be  given  in 
evidence  at  the  trial  of  the  action  or  matter  without  the 
consent  of  the  party  against  whom  the  same  may  be 
offered,  unless  the  judge  is  satisfied  that  the  deponent 
is  dead,  or  beyond  the  jurisdiction  of  the  court,  or  unable 
from  sickness  or  other  infirmity  to  attend  the  trial,  in 
any  of  which  cases  the  depositions  certified  under  the 
hand  of  the  person  taking  the  examination  shall  be  ad- 
missible in  evidence  savmg  all  just  exceptions  without 
proof  of  the  signature  to  such  certificate. 

28.  Any  officer  of  the  court,  or  other  person  directed 
to  take  the  examination  of  any  witness  or  person,  may 
administer  oaths. 


Order  XIX. 
Affidavits, 

1.  All  affidavits  shall  be  expressed  in  the  first  person 
of  the  deponent,  and  be  drawn  up  in  paragraphs  and 
numbered. 

2.  AH  affidavits,  other  than  those  for  which  forms  are 
given  in  the  appendix,  shall  state  the  deponent's  afe, 
occupation,  quality,  and  place  of  residence,  and  also 
what  facts  or  circumstances  deposed  to  are  within  the 
deponent's  own  knowledge,  and  his  means  of  knowledge, 
and  what  facts  or  circumstances  deposed  to  are  known 
to,  or  believed  by  him  by  reason  of  information  derived 
from  other  sources  than  his  own  knowledge,  and  what 
such  sources  are. 

3.  Every  affidavit  shall  be  intituled  in  the  action  or 
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matter  in  which  it  is  Bwom ;  but  in  every  case  in  which 
there  are  more  than  one  plaintiff  or  defendant,  it  shall 
be  sufficient  to  state  the  lull  name  of  the  first  plaintifE 
or  defendant  respectively,  and  that  there  are  other 
plaintifiPs  or  defendants,  as  the  case  may  be;  and  the 
costs  occasioned  by  any  unnecessary  prolixity  in  any 
such  title  shall  be  disallowed  by  the  registrar  on  taxa- 
tion. 

4.  It  shall  be  stated  in  a  note  at  the  foot  of  every 
affidavit  filed  on  whose  behalf  it  is  so  filed,  and  such 
note  shall  be  copied  on  every  office  or  other  copy  fur- 
nished to  a  party. 

5.  The  costs  of  affidavits  not  in  conformity  with  the 
preceding  rules  of  this  Order  shall  be  disallowed  on 
taxation,  unless  the  registrar  shall  otherwise  direct. 

6.  Before  any  affidavit  is  used  it  shall  be  filed  in  the 
office  of  the  registrar,  but  this  rule  shall  not  hinder  a 
judge  from  making  an  order  in  an  urgent  case  upon  the 
undertaking  of  the  applicant  to  file  any  affidavit  sworn 
before  the  making  of  such  order,  provided  that  such 
order  be  not  issued  until  such  affidavit  shaU  have  been 
filed. 

7.  An  affidavit  shall  not  be  filed  which  has  been 
sworn  before  a  commissioner  who  was  at  the  time  of 
the  swearing  of  the  same  the  solicitor  acting  for  the 
party  on  whose  behalf  such  affidavit  is  to  be  used,  or 
the  agent,  correspondent,  partner,  or  clerk  of  such 
solicitor,  or  who  is  the  party  himself. 

8.  No  affidavit  or  other  document  which  is  blotted  so 
as  to  obliterate  any  word,  or  which  is  illegibly  written, 
or  so  altered  as  to  cause  it  to  be  illegible,  or  in  the  body 
or  jurat  of  which  there  is  any  interlineation,  alteration, 
or  erasure,  unless  the  person  before  whom  the  same  is 
sworn  shall  have  duly  initialled  such  interlineation  or 
alteration,  and  in  the  case  of  an  erasure  shall  have  re- 
written and  signed  in  the  margin  of  the  affidavit  or 
document  the  words  or  figures  appearing  to  be  written 
on  the  erasure,  or  which  is  so  imperfect  upon  the  face 
thereof  by  reason  of  having  blanks  thereon  or  otherwise 
that  it  cannot  easily  be  read  or  understood,  shall  be 
ffied  or  used  in  any  action  or  matter,  unless  the  judge 
or  registrar  shall  otherwise  order. 
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9.  Where  an  affidavit  is  sworn  bj  any  person  who 
appears  to  the  officer  taking  the  affidavit  to  be  illiterate 
or  olind,  the  officer  shall  certify  in  the  jorat  that  Hie 
affidavit  was  read  in  his  presence  to  the  deponent,  that 
the  deponent  seemed  perfectly  to  understand  it,  and 
that  the  deponent  made  his  signature  in  the  presence  of 
the  officer.  No  such  affidavit  shall  be  used  m  evidence 
in  the  absence  of  this  certificate,  unless  the  judge  is 
otherwise  satisfied  that  the  affidavit  was  read  over  to 
and  appeared  to  be  perfectly  understood  by  the  depo- 
nent. 

10.  Whenever  a  reglBtrar  rejects  an  affidavit  or  other 
document,  he  shall  give  notice,  according  to  the  form  in 
the  appendix,  by  post  or  otherwise,  to  the  party  offering 
the  same  for  filing,  of  such  rejection  and  the  reasons 
thereof,  but  no  such  notice  shall  be  necessary  if  the 
party  offering  the  same  is  present  when  the  registrar 
rejects  the  affidavit. 


GOVEENMENT  BILL  TO  AMEND  THE 
LAW  OF  EVIDENCE,  1892. 

The  following  is  the  Criminal  Evidence  Bill,  which 
passed  the  House  of  Lords,  and  was  read  a  second  time 
in  the  House  of  Commons  in  1892 : — 

Be  it  enacted  by  the  Queen's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 

1. — (1.)  Every  person  charged  with  an  offence,  and 
the  wife  or  husband,  as  the  case  may  be,  of  the  person 
so  charged,  shall  be  a  competent  witness  whether  the 
person  so  charged  is  charged  solely  or  jointly  with  any 
other  person.     Provided  as  follows  : — 

(a)  A  person  so  charged  shall  not  be  called  as  a  wit* 
ness  in  pursuance  of  this  act  without  his  oon- 
sent; 


LkW  OF  EVIDENCE.  747 

(b)  The  wife  or  hnfiband  of  the  person  charged  ahall 

not  be  called  as  a  witness  in  pursuance  of  this 
act  without  the  consent  of  the  person  so 
charged,  save  that  where  a  man  is  charged 
under  either  of  the  acts  mentioned  in  the  I^t 
Schedule  to  this  act  with  neglecting  to  main- 
tain or  with  deserting  his  wife,  his  wife  maj 
be  called  as  a  witness  without  his  consent ; 

(c)  A  person  charged  and  being  a  witness  in  pursu- 

ance of  this  act  shall  not  have  the  right  to  refuse 
to  answer  any  question  on  the  ground  that  it 
would  tend  to  criminate  him  as  to  the  offence 
charged; 
{d)  A  person  called  as  a  witness  in  pursuance  of  this 
act  shall  not  be  asked,  and  if  asked  shall  not 
be  required  to  answer,  any  question  tending 
to  show  that  any  person  charged  has  com- 
mitted or  been  convicted  of  any  offence  other 
than  that  wherewith  he  is  then  charged,  or  is 
of  bad  character  imless — 

(i)  The  proof  that  he  has  committed  or  been 
convicted  of  such  other  offence  is  admissible 
eTidence  to  show  that  he  is  guilty  of  the 
offence  wherewith  he  is  then  charged ;  or 

(ii)  The  person  charged  has  asked  questions 
of  the  witnesses  for  tilie  prosecution  with  a 
view  to  establish  his  good  character,  or  called 
witnesses  to  his  good  character,  or  otherwise 
has  given  evidence  of  good  character. 

2.  In  Scotland,  in  a  case  where  a  list  of  witnesses  is 
required,  the  husband  or  wife  of  a  person  charged  shall 
not  be  called  as  a  witness  in  pursuance  of  this  act, 
imless  the  name  of  such  husband  or  wife,  as  the  case 
may  be,  appears  in  the  list  of  witnesses  for  either  the 
prosecution  or  the  defence. 

3.  The  enactments  specified  in  the  Second  Schedule 
to  this  act  are  hereby  repealed  to  the  extent  in  the  third 
column  of  that  schedule  mentioned. 

4.  This  act  may  be  cited  as  the  Criminal  Evidence 
Act,  1892. 
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degrading  questions,  when  witness  may  refuse  to  answer  127 

at  former  trial,  evidence  of  statements  by         .  •  . .  237 

attesting,  evidence  of            . .                           . .  365, 403 

may  re£resh  memory  by  document  otherwise  inadmis- 
sible      . .             . .             . .             . .             . .  406,  516 

attendance  of,  how  enforced. .                           . .  . .  492 

binding  over,  in  criminal  proceedings               . .  . .  494 

for  defence,  expenses  of,  may  be  allowed          . .  . .  495 

summons  to,  in  bankruptcy  proceedings           . .  . .  495 

summons  to,  in  county  courts              . .             • .  . .  497 

summons  to,  before  magistrates          . .             . .  . .  499 

attendance  of,  in  winding  up  of  company         .  •  . .  500 

protection  of            . .             . .            . .            • .  . .  532 

in  prison,  mode  of  procuring  attendance  of       . .  . .  506 

privilege  of,  from  arrest        •  •            . .            . .  • .  507 

expenses  of              . .             . .            . .            >  •  •  •  507 

rules  for  examination  of                     ..            ..  ..  511 


iin>Ex. 
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"WiTRBBS — continued.  paob 

must  not  be  asked  leading  qnestionB  in  examination  in 
chief      ..  .•  ••  ••  ••  ••  512 

may  be  ordered  to  leave  the  oonrt       . .  . .  . .  614 

oharaoter  of,  cannot  be  impeached  hy  party  calling  him. .  617 
hostile,  may  be  discredited  by  party  calling  him  . .  517 

roles  for  cross-examination  of  . .  . .  . .  518 

may  be  asked  leading  questions  in  cross-examination    . .  519 
evidence  of  bad  character  of,  is  inadmissible    . .  . .  624 

may  be  questioned  as  to  conviction     . .  . .  . .  624 

cross-examination  of  witness  not  examined  in  chief       . .  524 
may  be  recaUed  to  prove  inconsistent  statement  by  subee- 
qnent  witness      •  •  . .  . .  . .  . .  626 

evidence  of  particular  acts  of  falsehood  or  dishonesty  by, 
is  inadmissible     . .  . .  . .  . .  . .  627 

character  of,  may  be  re-established  by  evidence  of  good 
character  . .  . .  . .  .  •  . .  627 

acceptance  of  bribe  by,  may  be  proved  . .  . .  628 

may  be  questioned  as  to  former  statements  in  writing    . .  528 
to  character,  may  be  cross-examined  . .  . .  . .  628 

roles  for  re-examination  of    . .  . .  . .  . .  629 

is  privileged  from  action  for  defamation  . .  . .  533 

before  magistrate  must  sign  deposition  . .  . .  678 

absent,  admissibility  of  depositions  by,  in  criminal  pro- 
ceedings . .        ...  . •  . .  . •  578 

for  prisoners,  examination  of,  by  magistrate    . .  . .  587 

commission  for  examination  of  . .  . .  588 

examination  of,  de  bene  esse  . .  . .  . .  . .  695 

examination  of,  before  special  examiner  . .  697 

request  to  foreign  court  to  examine    . .  . .     '     692,  598 

Wobd: 

strict  sense  is  leg^  sense 
See  Teehnieal  Words. 

Wbit: 

evidence  of  . . 

amendment  of,  roles  as  to     . . 

WB0Na-3K>BB : 

presomption  ag^ainst 


..  482 


..  360 
..  544 


..     98 
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